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FOREWORD 


The Indian Constitution and the Development of the system of 
government and politics leading to it have been the theme of many works. 
Still there is need for more studies on this subject, particularly one des- 
cribing in a lucid way the main features of the present state structure and 
the forces and factors which have conditioned it. I welcome the publi- 
cation of Dr. V. D. Mahajan’s book for this reason. It wil! be a useful 
guide to the students of Politics and the History of Constitutional De- 
velopment as well as to the general reader who wishes to be enlightened 
on the system under which he lives. Dr. Mahajan has collated the im- 
portant material bearing on the subject and has attempted to present a 
picture of how the present Constitution was forged and how far it has 
maintained continuity with all that preceded it. 


It is remarkable how in India, in spite of the revolutionary character 
of the national political movement which heralded the dawn of freedom, 
the structure of government has exhibited so little departure in its main 
outlines and legal forms from the framework of Constitution under 
British sway. The British themselves had adopted the administrative 
design of the previous governments; and though the spirit on which the 
system is worked may alter, the form in its essentials remains similar. This 
reflects the genius of the people who have assimilated revolutions without 
breaking from tradition. The present constitution is onë example of this. 


I hope this book will have wide acceptance. 


University of Delhi; BISHESHWAR PRASAD 
2nd February, 1960. 
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PREFACE TO THE EIGHTH EDITION 


I have great pleasure in placing the Eighth Edition of this book in 
the hands of the readers. A lot of changes have been made in this edi- 
tion. Many. chapters have been re-written. This is particularly so with 
regard to the Chapters on the Nationalist Movement in India, Leaders 
of Modern India, Establishment of Pakistan and the Indian States, The 
part dealing with the Constitution of India has been practically re-written. 
One will find in it practically everything new. The events up to 1970 
have been discussed in this boo! that the book will be found 
useful in every way. > 


III-M/10, Lajpatnagar; V. D. MAHAJAN 
New Delhi-24. 
15-11-1970. 


The importance of the study of the constitutional history of a country 
cannot be over-emphasized. It has been rightly said that political science 
without history has no root. It is not possible to understand and appre- 
ciate the existing political institutions of India unless we trace those in- 
stitutions from their beginnings. This is particularly so with regard to 
the institutions which were mainly created by the Englishmen in India. 
There has been practically no abrupt change. The readers of the follow- 
ing pages will find that there is a continuity in the existing political in- 
stitutions. 


An attempt has been made in the following pages to put in a very 
simple language the Constitutional History of India. No efforts have 
been spared to make the book as useful as possible. It is expected that 
this book will serve the needs of the students preparing for the various 
competitive examinations, M.A., Honours and B.A. (Pass) Courses. Suit- 
able headings have been given throughout the book to facilitate the study 
of the subject by the students. 

The author does not claim to embody any researches in this book. 
His main object has been to write a handy volume which will be useful 
to students. It is hoped that they will find all that they require on the 
subject in this book. Suggestions for the improvement of the book will 
be welcomed both from the teachers and students. A detailed bibliography 
„has been given towards the end for more serious students. 


New Delhi; AUTHOR 
October, 1952, 
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CHAPTER 1 
THE REGULATING ACT 


Dr. A. B. Keith rightly points out that “there was litde to suggest 
the acquisition of dominion in India in the debut of the Governor and 
Company of Merchants of London trading into the East Indies to whom 
Queen Elizabeth, after much hesitation, granted a charter of incorpora- 
tion on Bist December, 1600. The aims of the Company were essentially 
commercial, Trade with the East was essential in order to obtain those 
spices necessary to render palatable the limited foodstuffs available under 
the primitive agricultural conditions of the day and other products prir 
ed for their utility or beauty in the West.” (Consiituiosai History of 
India, page 1). 

The Charter authorised the London Company to trafic and trade 
freely “into and from the East Indies, in the countries, and parts ol 
Asia and Africa, and into and from all Islands, ports, havens, cities, 
creeks, towns and places of Asia and Africa and America, or any of them 
beyond the Cape of Bona Esperanza to the Streights of Magellan.” The 
Charter was given for 15 years and could be ended by giving a notice 
of two years. However, in 1609, James I renewed the Company's Char- 
ter “for ever,” though with a proviso that it might be revoked by giving 
4 notice of three years if it was proved that the monopoly givei) to the 
Company was injurious to the interests of the realm. 


To begin with, the London Company was a regulated Gompany and 
not a joint stock Company. It functioned as a syndicate. Whenever 
a new expedition was sent to India, merchants collected together and 
subscribed funds for the same. When the goods arrived, those were dis- 
posed of and the profits were distributed among those who contributed 
towards its funds. One voyage had nothing to do with the other. Ex- 
perience showed that the natives from whom the goods were bought raised 
their prices at the sight of the English ships. In order to avoid this 
handicap, it was considered desirable to station British agents at im- 
portant places and they kept on buying goods when their prices were 
low. It was the force of circumstances that linked up the accounts of 
one voyage with that of another. After 1612, the subscribers put their 
contributions into a joint stock but that was not on a permanent basis. 


From time to time, concessions were given to the Company by the 
British Government. In 1615, it was authorised to issue commissions to 
its captains. In 1623, it was authorised to grant commissions to its Pré- 
sident and Chief Officers for the punishment of offences committed by 
the servants of the Company. The Company got a setback during the 
Civil War in England. However, the Treaty of Westminster of 1654 
gave the London Company £85,000 as compensation for the massacre of 
Amboyna in 1623 and its illegal exclusion from trade with the Spice . 
Islands. The Charter of 1657 required the Company to have “one con- 
tinuous joint stock” and the result was that it “was transformed from a- 
feeble relic of the medieval trade guild into a vigorous forerunner of the, 
modern joint stock company.” In 1668, the Company got the Island 
of Bombay from Charles II. A Charter of 1683 gave the Company full 
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power to declare war and make peace with any other power. It also 
gave the power to raise, arm, train and muster a sufficiently strong army 
The Charter of 1686 authorised the Company to appoint Admirals an? 
other sea officers. A Charter of 1693 added to the capital of the Com 
pany. The very life of the London Company was in danger as in the 
reign of William III a new Charter was given to a new Company to 
trade with India. The danger was met by merging the two companies 
into one. 

‘The English East India Company had to fight against the French 
East India Company and in that connection it had to fight three Carnatic 
Wars. The result of those wars was that the English East India Com- 
pany came to have its own hold over Bengal and the Deccan. In Feb- 
ruary 1765, the English Company got from the Newab of Bengal the 
Nizamat. In August 1765, the Company got the Diwani of Bengal, 
Bihar and Orissa from the Emperor Shah Alam. This resulted in the 
establishment of what is known as Dual Government in Bengal which 
lasted from 1765 to 1772. The Dual Government did not work and no 
wonder it was scrapped by Warren Hastings in 1772. The people suffe- 
red miserably during the days of the Dual Government. The one good 
result of the Dual Government was that while the English Company go! 
effective control over Bengal, Bihar and Orissa, it could easily tell the 
world that it was not ruling in its own name. 


During the regime of Warren Hastings, the English Company had 
to fight the Second Mysore War and the First Maratha War. ‘These 
two wars added to the prestige and the resources of the English Com- 
pany. The Third Mysore War was fought in the time of Cornwallis. 
Sultan Tipu was forced to surrender to the English Company one-half 
of his territory. In the time of Lord Weilesley, the Nizam of Hyderabad 
entered into a subsidiary alliance with the English Company. During 
the 4th Mysore War, Sultan Tipu was killed and the administration of 
the State of Mysore was taken over by the English Company. Later 
on. it was restored to a Hindu Raja. The Second Maratha War also 
took place in the time of Wellesley. It was in the time of Lord Hastings 
that the Maratha power was crushed. Lord Minto checked the grow- 
ing power of Maharaja Ranjit Singh by entering into the Treaty of 
Amritsar. However, the Punjab was annexed in 1849 after the two 
Sikh Wars. Sind was annexed in 1843. The First Burmese War was 
fought in the time of Lord Amherst, the second in the time of Lord 
Dalhousie and the third in the time of Lord Dufferin and thus the 
whole of Burma became a part of the British Empire in India. After 
the First War of Indian Independence in 1857-58, the English East 
India Company was abolished and the Government of India was taken 
over by the Crown in 1858. 


THE REGULATING ACT (1773) 


The Regulating Act was the first enactment passed by the British 
Parliament to regulate the working of the territorial acquisitions of the 
English Company in India and many factors were responsible for it. 
Clive had established what is known as the Double Government in Ben- 
gal. As the revenues of the Company increased on account of the in- 
come from the Diwani of Bengal, Bihar and Orissa, the share-holders of 
the Company demanded and got a dividend of 12} per cent on their 
shares. The British Government demanded and got from 1767 onwards 
an annual payment of £4,000,000 from the Company. According to 
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Ibert, the State “claimed its share of Indian spoils and asserted the 
right to control the sovereignty of Indian territories.” Referring to the 
annual payment of four million pounds to the State, Burke remarked that 
the ministers of the British Government had “sanctified the bloodshed 
this rapine, this villainy, this extortion—for the valuable consideration of 
£4,000,000. “This crime tax being agreed to, we heard no more of mal 
practices.” 


‘The working of dyarchy in Bengal was doing havoc to the people. 
‘The servants of the Company did all that they could to add to the miser- 
ies and sufferings of the people. The famine of 1770 added to their 
privations. Lecky describes the position of Se pope in the following 
words: “Never before had the natives experienced a tyranny which was 
at ‘onc so skilful, so searching and so strong.,..whole districts which 
had been populous and flourishing were at last utterly depopulated, and 
it was noticed that on the appearance of a party of English merchants 
the villages were at once deserted and the shops shur, and the roads 
thronged with panicstricken fugitives.” According tọ Horace Walpole, 
“Such scene of tyranny and plunder has been opened up as makes one 
shudder. ...we are Spaniards in our lust for gold and Dutch in our 
delicacy of obtaining it.” According to Chatham. “India teems with 
iniquities so rank as to smell to earth and heaven.” 


The servants of the Company brought huge fortunes to England. 
With the help of their money, they were able to corrupt the politics of 
England. At the same time, the English publicists heard about the 
sufferings of the people of India under the control of the English East 
India Company. The situation was considered to be so serious that in 
April 1772, the House of Commons appointed a Select Committee of $1 
members to enquige into the affairs of the East India Company. In 
August 1772, the Caran also approached the British Government for 
a loan. In November 1772, a Secret Committee was appointed to look 
into the affairs of the Company and submit its report. The final report 
of the Secret Committee was submitted in May. 1773. In the light of the 
report, it was decided to pass legislation to regulate the affairs of the 
English East India Company. As the object of the Bill was to regulate 
the affairs of the East India Company in India, it came to be known as 
the Regulating Act. It was passed in 1773 in the time of Lord North. 


There were other causes also which were responsible for the pass- 
ing of the Regulating Act. Educated public opinion in England through 
the press and on the floor of Parliament began to ask for control by the 
State over the political activities of the English East India Company, The 
factors which influenced public opinion were the abuses of the Com- 
pany's rule in India and the attempts made by the ‘Nabobs’ to dominate 
English society, The British country-gentry not only hated the ‘Nabobs’ 
but also felt jealous of them. Moreover, there were rival parliamentary 
interests which clashed over the question of India. They were pri- 
marily interested in the rise and fall of ministries whose fate denended 
considerably on the support of the Directors of the English East India 
Company who had their interests in the House of Commons. Regulation 
and control by the State during the period 1773-1784 was due largely to 
the manipulation of the political machine. 


Provisions of the Regulating Act 


(1) The Regulating Act gave the right of vote for election of Direc- 
tors of the Company to shareholders holding stock worth £1,000 for 12 
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months preceding the date of election. Formerly, Directors were elected 
for one year but the Act provided that in future they were to be elected 
for four years. However, one-fourth of them were to retire every year. 
The Directors were required to submit copies of letters and advices re- 
ceived from the Goyernor-General-in-Council. Copies of letters re- 
lating to revenue were to be sent to the Treasury and those relat- 
ing to civil and military affairs were to be sent to one of the Secre- 
taries of State. The Governor-General of Bengal in Council and the 
Governors of Bombay and Madras were required to pay due obedience to 
the orders of the Directors and also keep them constantly informed of 
all the matters affecting the interests of the Company. 


(2) Provision was made for a Governor-General of Bengal and his 
Council of four members. They were vested with “the whole civil and 
military Government of the said Presidency, and also the ordering, ma- 
nagement and Government of territorial acquisitions and revenues in the 
Kingdoms of Bihar, Bengal and Orissa.” Warren Hastings was appointed 
the first Governor-General of Bengal and Clavering, Monson, Philip 
Francis and Barwell were appointed the members of his Council. Mem- 
bers of the Council were to hold office for 5 years and they could not 
be removed except by His Majesty on the representation of the Directors. 
Governor-General of Bengal was required to carry on the work accord 
ing to the majority opinion of the Council. He could not overrule 
the majority view of his Council. However, he was given a cast- 
ing vote in the case of a tie. Governor-General was also given the power 
of superintending and controlling the Presidencies of Madras and Bom- 
bay. However, in case of emergency and direct orders from Directors 
in London, Presidencies ot Madras and Bombay were not to act accord- 
ing to the orders of the Governor-General of Bengal» 


(3) Governors-in-Council of Bombay and Madras were required to 
pay due obedience to the orders of Governor-General of Bengal. ‘They 
were required to submit to the Governor-General-in-Council advice and 
intelligence on transactions and matters relating to the government: 
revenues and interests of the Company, They were required to for- 
ward all rules and regulations framed by them to the Governor-General- 
in-Council. If they failed to carry out the orders of the Governor-Gene- 
ral-in-Council or did not perform their duties properly, they could be sus- 
pended by the Governor-General-in-Council. They were required to 
keep Goyernor-General-in-Council informed of all the rules and regula- 
tions which they might make. y 


(4) Governor-General-in-Council was given the power to make rules, 
ordinances and regulations for the good order and civil government of 
Company's settlement at Fort William and factories and places subordi- 
nate to it. These rules and regulations were not to be against the laws 
of England and were required to be registered with the Supreme Court 
These could be disallowed by the King-in Council within two years. 


(5) The Regulating Act provided for a Supreme Court with a 
Chief Justice and three puisne judges. Sir Elijah Impey was appointed 
the Chief Justice. The Supreme Court was given the power to try civil, 
criminal, admiralty apd ecclesiastical cases. It was to be a Court of 
Record and Court of Oyre and Terminer and Gaol delivery in and 
for the town of Calcutta, the factory and Fort William and other factories 
subordinate to it. The jurisdiction of the Supreme Court was to extend 
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to all the British subjects residing in Bengal, Bihar and Orissa. The 
Court was empowered to try all cases of complaints against any of His 
Majesty's subjects for crimes or oppressions. The Supreme Court could 
try suits, complaints or actions against any person in the employment 
of the Company or His Majesty's subjects. It was given both original 
and appellate jurisdiction. These cases were to be tried by means of 2 
jury. 
(6) The Regulating Act prohibited the receiving of presents and 
bribes by the servants of the Company. “No person holding or exercis- 
ing any civil or military office under the Crown shall accept, receive or 
take directly or indirectly any present, gift, donation, gratuity or reward, 
pecuniary or otherwise.” It was made clear that the offenders were to make 
double payment and were liable to be removed to England. 


(7) No British subject was to charge interest at a rate higher than 
12 per cent. If the Governor-General, Governor, Member of Council, a 
judge of Supreme Court or any other servant of the Company commit- 
ted any offence, he was liable to be tried and punished by the King’s 
Bench in England. The Act also settled the salaries of the Governor- 
General, Governors, Chief Justice and other judges. Thus, Governor- 
General was to get £25,000 annually. Every member of the Council 
was given £10,000 a year. The salary of the Chief Justice was fixed at 
£8,000 and that of an ordinary judge £6,000. 


Criticism of the Act 


(1) The Regulating Act was full of defects. Lt did not clearly 
define the jurisdiction of the Governor-General-in-Council and the Judges 
of the Supreme Court, or their relation with one another. It is main- 
tained that this was a deliberate omission because Parliament was sus- 
_picious of the executive. But this resulted in a lot of trouble. 


(2) The powers of the Supreme Court were not clearly defined and 
that led to a conflict of jurisdictions between the Supreme Court of Cal- 
cutta and the courts of the Company. There were frequent tussles between 
the two authorities. In the case of Raja of Cossijurah (1779-80), 
the two authorities came into open conflict. In that case, the Supreme 
Court issued a writ of Capius against the Raja for his arrest? The 
only way the defendant could save himself was by means of furnishing 
security. Instead of doing that, the Raja concealed himself and thereby 
avoided the service of the writ and the same returned without service. 
Warren Hastings was informed by the Collector that the Raja was a 
Zamindar and was concealing himself to avoid the service of the writ 
and consequently the revenue of the Company was not being collected. 
Warren Hastings consulted the Advocate-General and directed the Raja 
not to appear or plead before the Supreme Court or in any way submit 
to its jurisdiction. A general notification was issued by the Government 
that Zamindars were not subject to the jurisdiction of Supreme Court 
unless they accepted the same by their own consent. 


The Supreme Court took up the challenge and issued another writ 
to sequester the land and property of the Raja. Sixty men, headed by 
a sergeant of the Supreme Court, were sent to execute the writ. The Raja 
compliined that the persons deputed by the Supreme Court entered his 


l. Raja owed money to Cossinaut (Kashi Nath) and the latter filed 
a suit in Supreme Court for its realisation. j 
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house, beat and wounded his servants, broke open and forcibly entered 
his Zenana, stripped his place of religious worship of its ornaments and 
prohibited his farmers from paying his rents. 


The Governor-General and the Council instructed the Raja not to 
obey the process of the Supreme Court and ordered the troops of the 
Company to intercept the party of the Sheriff and retain them in cus- 
tody. As a matter of fact, the troops of the Company caught hold of the 
party of the court and brought them to Calcutta. The Supreme Court” 
took action against the Advocate-General and the officers who had seiz- 
ed the Sheriff's party. The result was that the Advocate-General was put 
into prison 

Baboo Cossinaut brought an action against the Governor-General 
and the members of the Council individually for trespass. To begin 
with, the Governor-General and the meinbers of his Council appeared 
before the Supreme Court, but later on they retired and refused to sub- 
mit to any process which the Supreme Court might issue. A petition was 
signed by the prominent British inhabitants of Bengal and sent to British 
Parliament against the exercise of its powers by the Supreme Court of 
Calcutta. The result was the passing of the Judicature Act of 1781. 
One of the objects of the new Act was to give relief to certain “persons 
imprisoned at Calcutta under the judgment of the Supreme Court and 
also indemnifying the Governor-General and Council and all officers who 
have acted under their orders or authority in the undue resistance made 
to the process of the Supreme Court.” 


A reference may also be made to the Patna case (1777—79). A strug- 
gle for property rose between Bahadur Beg who was a farmer of reve- 
nue, a nephew of Shah Baz Khan who was dead and Nadirah Begum, 
widow of Shah Baz Khan. Bahadur Beg filed a suit against the Begum 
in the Diwani Adalat at Patna in 1777. The Qazi and the Mufti who 
were the Law Officers of the Company, recorded evidence in an irregular 
manner and came to the conclusion that the deeds produced by the 
Begum were all forged and so were declared invalid. The property was 
distributed according to Mohammedan Law. One-fourth of the pro- 
perty went to Begum and three-fourths to Shah Baz’s brother, father of 
Bahadur Beg. The Begum appealed to the Sadar Diwani Adalat at Cal- 
cutta, but no action was taken by that Court. The Begum then brought 
the case to the Supreme Court not only against Bahadur Beg but the 
Qazi and Mufti also claiming damages of 6 lakhs of rupees. The Sup 
reme Court ordered the arrest of all the 3 persons. They were arrested 
and brought to Calcutta from Patna. The Supreme Court held that the 
proceedings of the Law Officers weve illegal as they had no power to 
hear the suit. The Supreme Court also found that the Begum had been 
treated harshly. The defendants were asked to pay Rs. 3 lakhs as da- 
mages and as they failed to do so they were lodged in prison. The issue 
in the Patna case was whether judicial officers of the Company were 
subject to the jurisdiction of the Supreme Court or not. The action 
of the Supreme Court was criticised on the ground that it took cognisance 
of acts done by the judicial officers of the Company in the distharge of 
their public functions. The Supreme Court held that those judicial offi- 
cers had been tried not for what they had done in the discharge of their 
regular functions but for something which was extraneous to their office 
for acting illegally. The Supreme Court claimed jurisdiction over the 
farmers of revenue as they were indirectly in the service of the Company 
The whole question was decided by the Judicature Act of 1781. 
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(8) The Supreme Court also claimed to have jurisdiction over the 
revenue collectors of the Company for the wrongs done by them in their 
official capacity. 

(4) The Supreme Court claimed to try the judicial officers of the 
Company for the wrongs done by them in their official capacity. It 
awarded heavy damages to Indian plaintiffs against the officers of the 
Patna Provincial Council for the acts done by them in their judicial 
capacity. 

(5) The Supreme Court refused to recognize the jurisdiction of the 
Provincial or country courts. It released a district treasurer who was 
imprisoned on a charge of embezzlement, and remarked; “We know not 
what your Provincial Chief and the Council are: you might just as well 
have said that he was confined by the King of the fairies.” Warren Hast- 
ings tried to remove the friction between the executive and the judiciary 
by appointing the Chief Justice of the Supreme Court a Judge of the 
Sadar Diwani Adalat also. 

(6) It was not clearly stated by the Regulating Act as to which 
law was to be administered by the Supreme Court. Was it to be the 
Hindu Law, Muslim Law, the Christian Law or the English Law? Was 
it to be the law of the defendant or of the plaintiff? The Judges of 
the Supreme Court knew only the English Law and imported the same 
wholesale, The results were absolutely unsatisfactory. Nand Kumar 
was executed on a charge of forgery. Similarly, no consideration was 
shown to the customs of the people of India. While enforcing the dec- 
rees of the Court, the bailiffs entered the apartments of women and places 
of worship and insulted the images of the gods. 

The view of Lord Macaulay was that the rule of the Supreme Court 
was a reign of terror, “of terror heightened by mystery; for even that 
which was endured was less horrible than that which was anticipated. 
No man knew what was next to be anticipated from this strange tribun- 
al; it came from beyond the Black water, as the people of India with 
mysterious horror called the sea; it consisted of judges not one of whom 
was familiar with the usages of the millions over whom they claim- 
ed boundless authority. Its records were kept in unknown charac- 
ters; its sentences were pronounced in known sounds. No Ma 
haratta invasion had ever spread through the province such dismay as 
this inroad of English lawyers; all the injustice of former oppressors, 
Asiatic and Europeans, appeared as a blessing compared with the justice 
of the Supreme Court.” 

(7) There were many gaps in the Act which created confusion. The 
Act did not contain any answer to many questions., It did not explain 
as to who the servants of the Company were and what actually constitut- 
ed employment under the Company. Were the Zamindars or farmers of 
revenue the servants of the Company? 

(8) The Act left the Governor-General at the mercy of the members 
of his Council. There was a bitter struggle for 6 years from 1774 to 
1780. For many years, he was generally overruled and was made to 
carry out a policy which he did not approve. It was only after the 
death of Monson and Clavering that Warren Hastings remarked thus : 
“My antagonists sickened, died and fled.” : 

(9) Some of the appointments made by Parliament were very unfor- 
tunate. Philip Francis and Clavering had no experience of India and 
both of them seemed to have sailed for India with the idea deeply rooted 
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in their minds that the Government was corrupt and tyrannical. Both 
of them had the ambition to oust Warren Hastings from his office and 
occupy the same. There could be no co-cperation under these circums- 
tances, 


(10) The Act made a defective change in the constitution of the 
Wome Government of the Company. The raising of the qualifications 
of the voters among the proprietors turned the Court of Directors into 
more or less a permanent oligarchy. It disfranchised about 1.246 small 
holders of stock. “The whole of the regulations concerning the Court 
and Proprietors relied upon two principles which have often proved 
fallacious, namely, that small numbers were a security against faction 
and disorder and that integrity of conduct would follow the greater 
property.” 

(11) According to P. E. Roberts, the Regulating Act was a half-mea- 
sure and disastrously vague on many points. The titular authority of 
the Nawab of Bengal was left by implication intact and no assertion was 
made of the sovereignty of the Crown or Company in India. 


When the Regulating Act was on the legislative anvil, it “was fierce- 
ly opposed by the Company and its friends. The Company's own petition 
declared that the Bill will destroy every privilege which the petitioners 
hold under the most sacred securities that subjects can depend upon in this 
country.” ‘The act under the colour of regulation. will annihilate at once 
the powers of the Company and virtually transfer them to the Crown.’ 
The city of London also petitioned against the Bill on the ground that 
‘the privileges the City of London enjoys stand on the same security as 
those of the East India Company.’ One of the Directors in the House 
of Commons stigmatised the Bill as ‘a medley of inconsistencies, dictated 
by tyranny, yet bearing throughout each line the mark of ignorance.’ 
Burke described the Act as “an infringement of national right, national 
faith, and national justice.” 


(12) The control of Bengal over Madras and Bombay did not work 
satisfactorily. P. E. Roberts points out that the “main reason probably 
was that other Presidencies had been so long independent that it would 
take some time before a tradition of loyalty to the Supreme Government 
could grow up. Hastings records his disappointment at the result of the 
Act in this respect. ‘The act gives us a mere negative power and no 
more.’ It says the Presidencies shall not make war nor treaties with- 
out the sanction of this Government. but carefully guards against every 
expression which can imply a power to dictate what the other Presiden- 
cies shall do.... Instead of uniting all the powers of India, all the use 
we have hitherto made of this act of Parliament has been to tease and 
embarrass” The Presidencies could pursue their own courses but some- 
times throw the burden of paying for their policy on Bengal. 


(18) The same writer observes: “The change in the constitution of 
the Court of Directors was made with the view of giving the members 
of the Court greater security of tenure. lessening the temptation to se- 
cure votes by a corrupt dispensation of patronage, and encouraging a 
more continuous and consistent policv at home and abroad. Hitherto, 
the twenty-four directors were elected each year, and might have been 
completely changed at each election. As Clive once averred thev spent 
the first half of their year of office in discharging the obligations by 
which they had purchased their seats, and the other half in canvassing 
and preparing for a new election. At the first election after the bill was 
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assed, six directors were to be chosen for one year, six for two years six 
or three years and six for the full term of four years. in practice the 
six who retired cach year were always reelected for the following year 
and the effect, therefore. was, as Kaye notes, ‘to constitute i body of 
thirty directors, of whom six. forming a sort of nocftective list. go out 
every year by rotation.” It was of course possible tor the proprietors at 
each election to have chosen six new members, but in practice they never 
did so. P. E. Roberts also points out that the Regulating Act “had 
neither given the State a definite control over the Company. nor the 
Directors a definite control over their servants, nor the Governor-Gent 
ral a definite control over his council, nor the Calcutta Presidency a 
definite control over Madris and Bombay.” 


(14) The authors of the Report on Indian Constitutional Reforms 
point out that the Regulating Act “created a Governor-General who was 
powerless before his own Council and an executive that was powerless 
before a Supreme Court. itself immune from all responsibility jor peace 
and welfare of the country—a system that was made workable by the 
genius and fortitude of one great man.” (p. 14} 

“The Court issued its writs extensively throughout the country, 
arrested and brought to Calcutta all persons against whom complaints 


were lodged—zamindars, farmers and occupiers of land, irrespective of 
their rank or consequence in the country. Revenue defaulters were set 
at liberty under a writ of habeas corpus; the criminal administration 
under the Nawab was declared to be illegal; the muffusil civil courts were 
held to have no valid jurisdiction; and the Supreme Court. itself modell- 
ed on the courts of England, introduced the whole system of English 


law and procedure. 

“Nobody knew how to define the classes of persons, European and 
Indian, who came under the jurisdiction of the court, or how far the 
court had power outside the limits of the European settlement. Endless 
problems arose out of the loose wording of the Act. and from the mani- 
fest absurdity of applying the English law of the eighteenth century te 
the people of Bengal. Unfortunately, the statute had been drawn by 
persons who knew nothing about India ‘and who failed to consult War- 
ren Hastings or anybody else who had knowledge of the subject. The 
Judges administering the land were equally ignorant of Indian condi- 


tions.” 
“The essential character and object of 


Herbert Cowell observes: 
that scheme were to weaken the power of the Government by vesting 
it in the hands of a majority, and to plant in its neighbourhood a Court, 


framed after the fashion of the existing Courts in England, with jurisdic- 
tion over all its executive acts and a veto on all its legislation. The tri- 
bunal vested with such extraordinary powers. and so ludicrously unsuited 
to the social and political condition of, Bengal, was not merely to exercise 
a civil and criminal jurisdiction wholly strange and repugnant to the 
Indian people; it might sit one day on its common law side and give 
judgement to a suitor, and on the next day might sit on its equity side 
and restrain that suitor from proceeding to execution. It might on one 
side adjudge a man to be the absolute owner of property. and on the 
other side consign him to perpetual imprisonment if he did not, in his 
character of trustee, forthwith give it up to those beneficially entitled. 
In short. the whole system of English law and equity. with jts rules and 
customs and process. handed down from feudal times. moulded during 
struggles between secular and ecclesiastical powers. between church and 
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commonalty, between common law and civil jurisprudence, which time 
alone had rendered endurable to the people amongst whom it had grown 
up, a people widely different in habits, character, and form of civilization 
from any to be found in the East, was introduced into India, not inten- 
tionally as a burden but for its benefit and salvation. 


“The result was that the Court exercised large powers independently 
of Government often so as to obstruct it, and had a complete control over 
legislation. Political power was thus vested in Judges who had neither 
the responsibilities nor the machinery of government. Such a system 
could not endure under any circumstances. Although the Courts are 
independent of Government in England, both are absolutely subordinate 
to the Legislature, in which, however, the power of Government predo 
minates. To make the Legislature subordinate to the Court, instead of 
Court subordinate to the Legislature, and at the same time to direct it 
to enforce a system of law utterly inapplicable to India, independently of 
or in opposition to the Government, which was at the same time weak- 
ened by divisions purposely created, appears to be the most destructive 
and pernicious policy that wit could devise. Although the judicial ser- 
vice should be independent of the executive, yet it must be subordinate 
to the Legislature, and legislation must be, if power and responsibility are 
to go together, the unfettered expression of sovereign authority, whether 
that authority may reside, or from whatever source it be derived, whether 
from electoral body or an absolute prince. 


“The plan of controlling the Company's government by the King’s 
Court entirely failed. The tribunal came to be regarded by the 
Natives, for whose protection it was established, with the utmost abhor- 
rence. The policy which shaped the Regulating Act was, no doubt, 
well-intentioned, but it was rashly and ignorantly executed. None of 
the Parliaments of George III were remarkable for their wisdom: but it 
was reserved for the Parliament which sat in 1773 by its Colonial Cus- 
toms Policy and its Regulating Act to throw the affairs of two hemis- 
pheres into confusion. It endeavoured to rule America on the principle 
of parliamentary taxation, and to control the Government of India by 
the operation of English law Courts. The result was that British power 
in the West was subverted, and in the East was for a time seriously en- 
dangered, The anarchy which ensued continued till the policy of the 
Regulating Act was reversed, and Indian society assumed the form which 
it retained till the Company and the Moghul Empire vanished.” 


Many of the defects of the Regulating Act were removed by the 
Act of 1781 and not by the Pitt’s India Act as is usually stated. 


Importance of the Regulating Act 


The Regulating Act was the first of a long series of Acts passed by 
Parliament to change and regulate the Government in India. It made a 
beginning in the system of a written constitution for British India. The 
right of Parliament to interfere into the affairs of the Company and to 
legislate for its possessions was recognised. It is a landmark in the trans- 
fer of power from the Company to Parliament. The Act established a 
collegiate rule in place of “one-man rule.” It recognised the political 
functions of the Company. According to Lyall, “The system of admin- 
istration set up by the Act of 1773 embodied the first attempt at giving 
some definite and recognizable form to the vague and arbitrary ruler- 
ship that had devolved upon the Company. From that time forward, the 
outline of Anglo-Indian Government was gradually filled in.” 
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The view of G.N. Singh is: “The Act of 1773 is of great constitu- 
tional importance because it definitely recognised the political functions 
of the Company, because it asserted for the first time the right of the 
Parliament to dictate the form of government in what were considered 
till then the private possessions of the Company and because it is the 
first of a long series of Parliamentary statutes that altered the form of 
Government of India. The sole right of Parliament to impose whatever 
constitution it may deem fit or necessary on the people of India was finally 
and emphatically asserted in the Preamble of the Government of India 
Act, 1919.” 


Principal Shri Ram has made the following observations: “In this 
way the Regulating Act made a bold attempt at securing good govern- 
ment in the Company's territory in India without the Crown's directly 
assuming the responsibility for the same. It was the first measure by which 
a European government assumed the responsibility for governing terri- 
tories acquired by it outside Europe and inhabited by civilized people. 
No other European nation had so far made any such attempt. For the Eng- 
lish as well, it was the first measure of its kind. The Act was passed at 
a time when controversy in colonial America was about to flare up into 
the War of American Independence. The British political philosophy at 
the time was dominated by Adam Smiths Wealth of the Nations on 
the one hand and the struggle between George III and the Whigs on 
the other. The Act bore the impress of all these stresses and strains, Its 
most praiseworthy feature was the setting up of the Supreme Court as a 
guarantor of good Government in Bengal for all. It introduced the 
thin end of the wedge of direct adminystration by the Crown insisting 
on securing timely information from the Company about its affairs in 
India. It recognised the Board of Directors for another 60 years in 
India: translated the Directors’ demand for honest administrators in 
India into a Parliamentary mandate when it prohibited private trade and 
acceptance of gifts by the Company's public servants. Its principle of 
collegiate authority in the Governor-General and Council of Bengal re- 
mained substantially unmodified till 1861. It made an amateurish at- 
tempt at setting up one supreme authority for the Company's dominions 
in India.” (pp. 14—16). 


The Judicature Act of 1781 


(1) The Act of 1781 was passed with a view to removing the de- 
fects in the Regulating Act. This Act exempted the actions of the Pub- 
lic servants of the Company done by them in their official capacity from 
the jurisdiction of the Supreme Court. Revenue Collectors and the judi- 
cial officers of the country Courts were exempted from the jurisdiction of 
the Supreme Court for acts done by them in their executive or 
judicial capacity. The Governor-General and the members of his 
Council were exempted from the jurisdiction of the Supreme Court, both 
individually and collectively. “for anything counselled, ordered or done 
by them in their public capacity.” 

(2) The question of the jurisdiction of the Supreme Court was set- 
tled. “This Court was to have full jurisdiction over all the inhabitants 
of Calcutta. It could determine “all and all manner of suits and ac- 
tions” against them. It was te administer the personal law of the de- 
fendant. “No person was to be subject to the jurisdiction of Supreme 
Court by reason of his being a landowner, or farmer of land or land 
rent or for receiving a payment or pension in lieu of any title to, 
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or ancient possession of land or land rent or for any compensation or 
share of profits for collecting rents payable to the public out of such 
lands or districts as are actually farmed by himself, or those who are his 
undertenants in virtue of his farm, or for exercising within the said 
lands and farms any ordinary or local authority, commonly annexed to 
the possession or farm thereof or by reason of his becoming security for 
the payment of rent.” 


(3) The servants of the Company or of its British Officers, or of 
any Britisher in India. were to be subject to the jurisdiction of the Sup- 
reme Court only in actions for wrongs or trespass or civil cases by agree- 
ment of parties. They were not to be subject to its jurisdiction regard- 
ing matters of inheritance or succession to land or goods, etc. 


(4) The Company was to keep registers containing the names. oc 
cupations, etc., of its Indian employees. 


(5) The Supreme Court was required to take into consideration and 
respect the religious and social customs and usages of the Indians while 
enforcing its decrees and processes. The government was also to keep 
them in view while making rules and regulations. ‘ 


(6) Appeals were to be taken from the Provincial Courts to the 
Governor-General-in-Council. The latter was to be the final Court of 
Appeal except in those civil cases which involved a sum of £5,000 or 
more. In such a case, the appeal could be taken to the King-in-Council. 


(7) The Governor-General-in-Council was given the power to make 
regulations for the Provincial Courts and Councils. 


(8): Formerly, the rules and regulations made by the Governor 
General were required to be registered with the Supreme Court. This 
provision had led to a lot of trouble because the Supreme Court refused 
to register them on many occasions, Warren Hastings had to suffer on 
that account. It was laid down by the Act of 1781 that the rules and 
regulations made by the Governor-General were not to be registered 
in the Supreme Court. 


According to Dr. Keith, the Act of 1781 “effected important changes 
in the system of 1773. The preamble showed clearly who had won the 
contest; it asserted the necessity of supporting the government, the im- 
portance of the regular collection of the revenue, and the’ maintenance 
of the people in their ancient laws.” 


Herbert Cowell says: “The year 1781 marks a most important era 
in the history now under consideration. It terminated a period of 
fierce animosity and struggle between those who wished to sce English 
law and Courts of Justice introduced at once into the country and ren- 
dered supreme over the Executive and those who considered that such 
a policy was wholly impracticable, and that, circumstanced as the Eng 
lish then were, Government must for a long time to come control the 
authority of the Courts. It commenced the era of independent Indian 
legislation: of the authority of the Supreme Court. as it continued more 
or less to be exercised for eighty years; of the establishment of Board 
of Revenue ‘entrusted with the charge and administration of all the 
public revenues of the provinces, and invested in the fullest manner 
with all powers and authority, under the control of the Governor-Gene- 
ral and Council’; of the recognition by Act of Parliament of the estab- 
lished Sudder and Provincial Courts; and of the recognition by Act 
of Parliament and in the Revised Code of Bengal of the right of Hindus 
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and Mohammedans to be governed by their own laws and usages. The 
plan of government, both as regards legislation and the Courts of Jus 
tice, in that year assumed a definite shape, and although many changes 
of course ensued in the long period (1781—1861) which separated the 
administration of Warren Hastings, the first Governor-General of India, 
from the close of that of Lord Canning, its first Viceroy, still they were 
changes of detail, often of great importance, but leaving unaltered the 
general character of the system then introduced. 

“The year 1781 may, therefore, well be taken as the first dividing 
point of time at which the character of that history essentially changes, 
at which the boundaries of authority have at last become strongly de- 
fined.” 
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CHAPTER II 
PITT’S INDIA ACT AND AFTER 


Dundas’ Bill (1783) 


The Amending Act of 1781 did not remove all the defects of the 
Regulating Act and consequently many bills were introduced in Parlia- 
ment to remedy them. In April 1783, Dundas introduced his bill. 
According to it, the Crown was to have power to recall the principal 
servants of the Company. The control of Bengal Presidency over Bom- 
bay and Madras was to be increased. The Governor-General was to 
have the power of acting on his own responsibility in opposition to the 
opinions of his Council. He was to be empowered to hold the office of 
CGommander-in-Chief. Those Zamindars of Bengal who were displaced 
as a result of quinquennial settlements, were to be restored. Obviously. 
the Bill gave complete authority and control over British India into the 
hands of a person with the title of Governor-General and Captain- 
General. As Dundas was in the Opposition, the bill was dropped after 
introduction. 


Fox India Bill (1783) 


In November 1788, Fox introduced his famous bill on India. The 
bill proposed to abolish the Board of Directors and Court of Proprietors 
and set up two other bodies. Seven Commissioners or Directors were 
to administer ths revenues and territories of India. They were to ap- 
point or dismiss all persons in the service of the Company. They were 
to be named in the Act and were to be irremovable excent on an 
address from either house of Parliament. Vacancies were to be filled 
by the Crown. Commissioners were to sit in London and Parliament was 
to have opportunity to inspect the minutes of their proceedings. Nine 
Assistant Directors were to be nominated in the Act from the proprie- 
tors with the largest holdings in the Company. They were to be ap- 
pointed for five years and vacancies were to be filled bv the Court of 
Proprietors. 


According to Fox, his bill “was the only possible means of avert- 
ing and preventing the final and complete destruction of the Com- 
pany’s interests." Fox maintained that his Bill “was a child not of 
choice, but of necessity.” The mixed system of Government was suited 
to the mixed complexion of British interests in India, He contended 
that “the Indian people in spite of every exertion both of the legislature 
and Court of Directors, groan under the scourge, the extortion and the 
massacre of a cruel and desperate man. whom, in my conscience and 
from my heart, I detest and execrate.” 


Burke gave a brilliant speech in support of the Bill. He maintain- 
ed that “Our Indian government is in its best state a grievance.” He 
described the Government of the Company as “one of the most corrupt 
and destructive tyrannies that probably ever existed in the world.” 
“There is not a single prince, state or potentate, great or small in India. 
with whom they have not come into contact, whom they have not sold. 
There is not a single treaty they have ever made which has not 
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been broken. ..... There is not a single prince or state, who ever put 
any trust in the Company who is not utterly ruined.” According to 
him, the servants of the Company were “animated with all the avarice 
of age, and all the impetuosity of youth, they roll in one after another; 
wave after wave; and there is nothing betore the eyes of the natives but 
endless, hopeless prospect of new flights of birds of prey and passage 
with appetites continually renewing for a food that is continually wast- 
Briss). ads Their prey is lodged in England; and the cries of India are 
given to seas and winds to be blown about in every breaking up of the 
monsoon, over a remote and unhearing ocean.” 


The Bill was passed by the House of Commons by 208 votes to 108 
votes. However, it was defeated by the House of Lords on account of 
the interference of George III. George III made it clear in a letter 
that whoever voted for the Bill was “not only not his friend, but his 
enemy.” Another cause of the defeat of the bill was the tremendous un- 
popularity of Fox and North. Instead of discussing the merits of the 
bill. the opponents condemned the coalition of Fox and North. Accord- 
ing to Pitt, the Bill was “one of the boldest, most unprecedented, most 
desperate and alarming attempts at the exercise of tyranny that ever 
disgraced the annals of this or any other country.” According to Gren- 
ville, the object of the Bill was “no less than to erect a despotic system 
which might crush the free constitution of England.” According to 
Jenkinson, the bill was “setting up within the realm a species of execu- 
tive Government, independent of the check or control of the Crown.” 
Wilberforce compared the seven Directors and eight Assistant Directors 
to seven physicians and eight apothecaries who had come to put the 
patient to death. Fox answered his critics in these words: “I risk my 
all upon the excellence of the Bill; I risk upon it whatever is most dear 
to me, whatever men most. value, the character, integrity. talents, 
honour, present reputation and future fame; these, and whatever else 
is precious to me, I stake upon the constitutional safety, the en- 
larged policy, the equality and, the wisdom of this measure.” Fox had 
made a mistake in not consulting the English East India Company which 
was vitally interested in the measure and it is no wonder that the Com- 
pany also opposed the Bill tooth and nail. 


George IIT was not only responsible for the rejection of the Fox 
India Bill in the House of Lords, he also dismissed the Coalition Min- 
istry on 18th December, 1788. Having done so, he invited Pitt, the 
Younger, to form the new Ministry. Pitt introduced his own Bill in 
January, 1784. He did not command a majority in the House of Com- 
mons at the beginning and consequently got the Parliament dissolved 
at the appropriate moment and was able to secure a good majority. He 
reintroduced his Bill with certain modifications and was able to get the 
same passed in August 1784. This Bill was known as the Pitt's India 
Bill. It is to be noted that Pitt took the precaution of neutralising the 
opposition of the English Company. The result was that the Bill was 
introduced in Parliament fortified and recommended by the consent of 
the Company. The Bill was essentially the same as that of Fox. How- 
ever, he did not touch the patronage of the Company. Pitt himself 
pointed out that while the Fox India Bill ensured a permanency of men. 
his Bill meant a permanency of system. 


Provisions of Pitt's India Act, 1784 
(1) The Act provided for a Board of Control of six Privy Council- 
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But from the very beginning, the real power fell into the hands 
Board of Connol. The Chancellor of the Ex- 
chequer and the Secretary of the State, who were its members, never 
attended its meetings. Out of the remaining 4 members. only the senior 
member attended. The other 3 members also absented themselves. The 
work came to be done by the President who got the signatures of the 
Secretary of State and the Chancellor of the Exchequer to his own 
orders. It is true that the Pitt's India Act did not mention a minister 
for Indian affairs, but in actual practice the President of the Board of 
Control became a minister for India. Some of the Presidents of the 
Board of Control were also the members of British Cabinet, ¢.2.. 


Dundas. 

(2) The Board of Control was given comprehensive powers of 
supervision and control over Indian administration. All the despatches 
from India were to be submitted to them and they had the right of modi- 
fying any instructions sent by the Directors to India. They were given 
the right of calling the old files and thereby reviewing administration. 


(9) A Secret Committee consisting of three Directors was appoint 
ed to take the place of the Court of Directors in political and military 
matters, The rest of the 21 members of the Court of Directors were 
excluded from any share, in political power. 

(4) The Directors were to retain the right of making appoint- 
ments to different offices in India. Thes were also to have the power 
of revising and reviewing the acts of Indian administration. 


5) The Court of Proprietors was deprived of its right of over- 
riding the decisions of the Court of Directors. The reason for such a 
provision was obvious. If the Directors were to be under the control 
of the Board of Control, they could not be expected to have another 
master in the form: of the Court of Proprietors. 


lors. 
of the President of the 


(6) ‘The Governor-General-in-Council , was given the power and 


authority to superintend, control and direct the several Presidencies. 
This provision increased the control of the Bengal Government over the 
presidencies. This made a uniform policy possible, 


(7) Under the Regulating Act, the Council of the Governor-Gene 
ral consisted of four members. The Pitt's India Act provided that the 
Councils of the Governor-General and the Governors were to consist of 
three members, one of them being the local Gommander-in-Chief. It 
red that the official offenders would not be pardoned if con: 


was decla 
victed of any crime. Better provision was made for the trial in England 
of offences committed by the English in India. A Special Court consist- 


ing of 3 Judges, 4 Peers and 6 members of the House of Commons was 
created to deal with such cases. 

8) It was laid down that to pursue schemes of conquest and ex- 
lominion in India were measures repugnant to the wish, ho- 
{ the British nation (Section 34), But it is to be not- 
f this declaration the force of circumstances compelled 
interfere in the affairs of the Indian States. 


(9) The Governor-General-in-Council was not authorised to declare 
war or make peace without the permission of the Court of Directors. 
The Presidencies could declare war only with the approval of the Gover 
nor-General-in-Council. All treaties were to be made by the Governor- 


tension of ¢ 
nour and policy 0 
ed. that in spite oO 
the Governors-General to 
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General-in-Council. JE the Commander-in-Chief of Bengal went to any 
Presidency, he was to replace the local Commander-in-Chief as a member 
of the Governor's Council and the head of the local army. If the Gov- 
emments of the Presidencies did not carry out the orders of the Bengal 
Government, they could be suspended by the Bengal Government. Thus, 
authority was centralized in the Government of Bengal and the Presi- 
dencies became merely administrative departments. 


(10) The Governor-General was to be appointed by the Directors 
with the approval of the Crown, but no such approval was required in 
the matter of appointment of the Governors of the Presidencies and 
their Councils and also the members of the Governor-General’s Council. 
The Crown could recall the Governor-General or the Governors. 


The importance of the Pitt's India Act lies in the fact that it intro- 
duced what is known as the system of dual contro! from England. The 
President and the Board were destined to be future Secretary of State 
for India and his Council. The Act helped the unification of India 
by making the Governor-General supreme over the Governors of the 
other Presidencies. The deletion of one member from the Executive 
Council of the Governor-General made his position stronger. He could 
act according to his judgment by using his casting vote. The same was 
the case with the Governors. The British Parliament claimed supre- 
macy over the possessions of the Gompany in India. The new provision 
for trying persons of British descent committing offences in India was a 
novel one. The Proprietors lost their original importance and position. 
The Committee of Secrecy was given independent powers as apart 


from the Gourt of Directors. 


Critics point out certain defects in the Pitt's India Act. ‘The Gov- 
ernment of India was vested in the majority of a constantly “changing 
Council.” The result was that even a weak member like Mr. Macpher- 
son could become Governor-General. President of Board of Control could 
afford to be irresponsible as he was not required to submit his accounts 
to Parliament. The Directors- became meek and submissive before the 
President of Board of Control. Nothing was said with regard to the re- 
lationship between Board of Control and the Directors. According to 
Ilbert, “The double Government established by Pitt's Act of 1784, with 
its cembrous and dilatory procedure and its elaborate system of checks 


and counterchecks, though modified in details, remained substantially in 
he Board was exercis- 


force until 1858. In practice the power vested in t 
ed by the Senior Commissiones-other than the Chancellor of Exchequer 


or Secretary of State. He became known as the President of the Board 
of Control, and occupied a position in the Government of the day cor- 
responding to some extent to that of the Secretary of State for India.” 


“The functions of Government and 
the responsibility have been divided between the Board of Control, the 
General in India, and among these 


Court of Directors and the Governo n 
authorities it is obvious that despatch and unity of purpose can hardly 
exist. Before a dispatch upon the most important matter can go out to 


India, it has to oscillate between the Cannon Row and the India House.” 


According to Lord Palmerston, 


System of Dual Control (1784-1858) 


It ‘e desirable to say a few words regarding the relations between 
the Board of Control and the Court of Directors. The Pitt’s India Act 
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had not defined the relations between the two in precise terms. 
Although the entire direction, supervision and contral of the Indian 
affairs had passed into the hands of the British Ministry, the Pitt's India 
Act tried to conceal this fact by means of shams and fictions. That was 
due to the circumstances in which the Act was passed. The language 
was kept vague in order to silencé the Opposition. 


The Pitt's India Act had put the Directors under the control of the 
Board of Control. But in spite of their inferior position, they still re- 
tained a lot of initiative in the Indian administration, That was due to 
the circumstances in which the Board of Control and the Court of Direc- 
tors worked. The Directors had a big permanent staff and also the 
original records with them. The result was that Directors were in a 
better position to formulate their proposals on Indian administration than 
the members of the Board of Control could do. Under the circumstan- 
ces, the Board of Control could not veto their suggestions. It is stated 
that between 1784 and 1833, about 50 per cent of the proposals of the 
Directors were completely accepted by the Board of Control. Moreover, 
the Directors were also able to manage the members of the Board of Con- 
trol by sharing with them the vast patronage which was in their hands. 


But all this does not mean that there was never any conflict between 
the Board of Control and the Directors, Since the respective spheres 
of the Board of Control and the Court of Directors were not precisely 
defined, there were conflicts between the two for the exercise of the 
powers. Very often, it was maintained by the Board of Control that as 
they were given the power of supervision, direction and control over 
Indian affairs, that power also included the right to make appointments 
to do the work of supervision, direction and control. Such a quarrel 
did take place particularly in the time of Lord Wellesley. The matter 
was taken to a court of law and was decided in the favour of the Board 
of Control. But in spite of this, the Directors continued to enjoy the 
power of patronage till it was taken away by the Charter Act of 1853. 


A quarrel arose between the Directors and the Board of Control on 
the question of sending British troops to India at the expense of the 
Company. The Board of Control sent four British regiments to India 
and charged their expenses to the Indian revenues. The Directors pro- 
tested and questioned the legality of the action of the Board of Control. 
They quoted the provisions of the Act of 1781 which were not repealed 
and which laid down that the Company could not be forced to pay the 
expenses of any troops except those requisitioned by it. In order to end 
the controversy once for all, Pitt introduced a declaratory Bill which 
put the supreme authority in the hands of the Board of Control, with- 
out which “the Board of Control would be a nugatory institution.” 
Various objections were raised against the Bill. It was contended that 
the unlimited power of spending the money would mean “the confiscation 
of the whole of the Company's property.” The Company had all the 
troops it needed and it was cheaper for the Company to raise troops in 
India than to send them from England. It was unconstitutional for the 
Crown to maintain any troops for which money was not voted by Par- 
liament. The Bill was passed in 1788 because both Pitt and Dundas, 
President of the Board of Control, were bent upon transferring all power 
in India into the hands of the Crown which meant the ministry. In 
order to remove the opposition, suspicion and alarm of the members of 
Parliament, Pitt agreed to put a few limitations on the power of the 
Board of Control. a 
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Although the Board of Control- was given complete control over the 
political affairs of the Company, it was not given the power to correspond 
with India independently of the Directors. All correspondence had to 
pass through the Court of Directors. But the Board of Control was 
given full access to all the records and the correspondence of the Com- 
pany. The Board had to be supplied copies of all orders and despatches 
to India and vice versa. No order could be sent to India without be- 
ing first submitted to the Board of Control for approval. The Board 
could make changes in them. 


Another factor made the President of Board of Control strong. He 
belonged to the party in power and thus exercised considerable influence 
with this party. The Directors of the Company exercised patronage 
which involved thousands of appointments. The Directors got a lot of 
money out of that patronage. They were afraid of the President of the 
Board of Control who could deprive them of their patronage on account 
of his parliamentary influence. The increase of Company's territories in 
India increased the patronage and the desire of the Directors to enjoy 
se patronage made them dependent on the President of the Board of 
Jontrol, 


The President of Board of Control exercised more control over the 
foreign affairs of India than over its internal administration. His con- 
trol over foreign affairs was so much that the Directors were left with no 
more powers than those of a Mayor or an Alderman of a corporate town. 
The happiness of the Indians depended vot on the will of the Court of 
Directors but on the caprice of the President of the Board of Control 
who may preside over the Board of Control and govern India for a fort- 
night and then suddenly disappear on account of the defeat of his party 
in Parliament. 


The dual control made the position of the Governor-General very 
dificult. He had to serve two masters at home, viz, the Board of Con- 
trol and the Court. of Directors. The Directors appointed officers and 
initiated the policy. The President could recall those officers and 
thwart the action of the Directors. The Governor-General avoided both 
the authorities at home and did things in his own way. The long dis- 
tance between India and England helped him in this matter. The re 
sult was a lot of confusion which was most harmful to the people of 
India. ‘There was no responsibility for the Government of India. There 
was also a change in the attitude of the House of Commons towards the 
Indian affairs. The Indian affairs were kept out of party politics and 
peasant there was no control over the President of the Board of 
Jontrol, 


: The autocracy of the President of Board of Control involved India 
in many costly, unfruitful and aggressive wars. It also led to the adop- 
tion of a policy of doubtful legality and justice. The situation was saved 
because the President had to take into consideration the views of the 
British Cabinet. Some check was also put on him by those Directors 
who were the members of British Parliament. Private correspondence 
Setiveni the President and Governor-General of India had also a healthy 
effect. 


Dual control also made the administration of the Company cumber- 
some and dilatory. There was no efficiency in the work. Lord Palmer- 
ston, Prime Minister of England, remarked thus in 1858: “The functions 
of Government and the responsibility have been divided between the 
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Directors, the Board of Control and- the Governor-General in India and 
among these authorities it is obvious that despatch and unity of purpose 
can hardly exist. Before a despatch upon the most important matter 
can go out to India, it has to oscillate between the Cannon Row and 
the India House..,...and that the adventures of a despatch between 
these two extreme points of the Metropolis are often as curious as those 
adventures of a Guinea of which we have all read.” 


Sir W. Lee Warner in his “Life of Lord Dalhousie” makes the fol- 
lowing observations on the system of dual control: “The system by which 
the President of the Board controlled the Indian Governments from its 
office in Cannon Row through the Court of Directors in Leadenhall 
Street, afford an interesting study in the methods of compromise. The 
law gave to the Commissioners for the affairs of India authority to con- 
trol, direct, and superintend all acts, operations and concerns which in 
any way related to civil or military governments or revenues of India. 
And yet there was no direct official correspondence between these Com- 
missioners and the Goyernment of India. In order, then, to ensure to 
the Board the full knowledge of what was going on, the Directors were 
bound by law to send to that body copies of all their proceedings, and 
of all the letters which they received. The Directors were similarly re- 
quired to obey the orders and instructions of the Board touching the 
civil or military government or revenues of India. Thus the Court of 
Directors was tied hand and foot by the Board, which signified the Presi- 
dent, while he in turn signified the Government or Crown. 


“But a Government, even in the United Kingdom, does not like to 
share its secrets with twenty-four gentlemen not in the Cabinet. There- 
fore ‘secret’ arrangements had to be made for confidential communication 
between the Board and the Indian Governments. The statutes of Par- 
liament conferred upon two authorities the power of making a despatch 
or order ‘secret’ The Board at home had a wide, but not an unlimited, 
range of discretion in dealing with a matter of business in the secret de- 
partment. It might issue orders as ‘Secret’ on matters concerning war 
or peace, negotiations with the Native States, and foreign affairs. But 
the Government of India might go further. They might mark their let- 
ters ‘Secret,’ if they treated of the subjects just mentioned, and also if 
they concerned to civil government of India. The effect of a letter be- 
ing marked ‘secret’ was to exclude it from the general cognizance of the 
Court of Directors and yet the letter had to proceed from that body. 
The procedure adopted to this end was as follows: If the President of 
the Board prepared a despatch to the Governor-General and marked it 
‘secret, he caused it to be sent by his secretary to the Secret Committee 
of the Court of Directors, with the following endorsement on the draft: 
“The Commissioners for the affairs of India direct that a letter be sent 
by the Secret Committee according to the tenor of the foregoing draft.” 
Thereon the Secret Committee, who were a small section of the Directors, 
and were under a sworn obligation not to divulge its contents, issued 
under their own signature, and as from themselves, the letter sent down 
to them for communication to the Governor-General or to the Governor 
of the Presidency concerned. When the Governor-General, or a Governor, 
in his turn either wrote a ‘secret’ letter, or replied to a secret letter, he ad- 
dressed it to the Secret Committee and not to the Court of Direc- 
tors, and the Secret Committee were bound by law to send it on to the 
Board of Control. The records of the India Office show how jealous 
the Board of Control was of its rights. It frequently censured Govern- 
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ment of India for writing to the Court on matters which, in its opinion, 
ought to have been made secret, and addressed to the Secret Committee. 
“On the other hand, if the Government of India marked a letter ‘secret’ 
ona subject in which the Board did not wish to concern itself, the letter 
“was handed over by the Board to the Court for disposal, 


i “The wonder is that such a system ever worked without intolerable 
friction, There were, however, three checks which operated to prerent 
> any grave misuse of the arbitrary authority which, through the signatures 
‘of two or three members of the Court, the President exercised in the 
mame of a body of Commissioners. In the first place, he was acting with 
Knowledge of his colleagues in the Government, or at any rate his acts 
involved them in a common responsibility, Secondly, the Court of Direc- 
tors had its representatives in Parliament. When Hobhouse, afterwards 
Lord Broughton, was President of the Board, Hogg, the Chairman of the 
~ Court and member of the Secret Committee, his political opponent, was 
also a member of the House of Commons. On one occasion, Hogg pro- 

tested against the issue of a despatch from the Board, and carried his 
opposition so far as to demand an interview with the Prime Minister, 
At other times, he would threaten opposition in Parliament and so 
| secure a compromise. The Company had other champions of its rights 
besides the Directors, and even in the House of Lords it arranged mat- 
ters so as to secure a hearing. Thus, indirect checks were brought to 
bear on the Board in Parliament, and outside the Chambers the press 
was freely used. Thirdly, the Governor-General and the Governors could 
make their voices heard, and they maintained a constant ‘private’ corres 
pondence by the fortnightly mails with the President of the Board, It 
must be admitted that, even with these checks, the system of dual gov- 
ernment led to mistakes which might have been avoided if the Board 
could have acted in closer consultation with members of the Court of 
Directors, who knew the feelings of the Indian peoples and possessed an 
expert acquaintance with problems of Indian administration.” 


According to Lord Curzon, “The system over whose nakedness he 
(Lee Warner) sought to throw the garb of official decency did lead to 
mistakes that were gross and calamitous. The friction which it generated 
Was intolerable. .... ” sand it brought the career of more than one Gover- 
nor-General to an inglorious end.” Again. “Had a Committee been as- 
sembled from the padded chambers of Bedlam, they could hardly have 
devised anything more extravagant in its madness, or more mischievous 
in its operation. To it must be attributed many of the astounding errors 
and contradictions that characterised our Indian policy at that time. 


_ “An account has been left by Sir John Kaye of the manner in which 
this dual form of administration worked in practice. He describes how 
the Despatches to India were originally prepared by the Directors, and 
sent over to the Board of Control; how the latter acted in dealing with 
them, very often substituting something entirely aif ? athe Secret 

Committee gradually became ‘a mystery and g ate h 
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of Control also dwindled into a single and f goran 

in all questions of peace and war and forg f affaírs, the rec- 
tors ended by ‘having no more power thagi he/May À of 
any Corporation Town.’ ‘ee 


“Sir John Kaye's picture was true en 
derrated the power that was still left to 
by the prerogative of patronage and by 


initiation. 
the Government could decline to accept i 
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it could not actually enforce its own, and was on several occasions driven 
to compromise. Further, the Governor-General, who had been appointed 
by the Court of Directors, had, if he was wise, to live on friendly terms 
with them. Lord Wellesley suffered in the long run for his present in- 
subordination. Lord Dalhousie who was scarcely less imperious, always 
prided himself upon having maintained good relations with the Court, 
and wrote regularly by every mail to the Chairman, as well as to the 
President of the Board of Control—a prudent but indefensible duplica- 
tion of labour. In the last resort, the Governor-General possessed the 
immense advantage that, owing to the enormous distance of time—very 
often from a year and a half—that separated the issue of a Despatch at 
Calcutta from the arrival of the reply, he could count upon forcing the 
hand either of the Court or of the Home Government by a ‘fait accompli’ 
(though he might have to pay the penalty afterwards and Lord Wellesley 
made ample use of this advantage). On the other hand, the Governor- 
General could never be quite sure—unless he had the President of the 
Board of Control and His Majesty’s Government behind him—that he 
might not in the end find himself suddenly recalled. The Court of 
Directors enjoyed the further advantage that, as the Despatches to the 
Government of India were drawn up in the first place at their office in 
Leadenhall Street, and as the experts were stationed there, and not in 
those days in Whitehall, it was not very easy for the President of the 
Board—except in matters of peace or war and the drawing up of treaties 
in which he was supreme to exercise his authority or even to criticise 
what the experts had written. Thus in the last resort he was frequently 
obliged to sanction what the Court with its superior knowledge, or the 
Governor-General with his superior independence, had already half car- 
ried out. But this is only a further illustration of the anomalous nature 
of the entire proceedings.” (British Government in India by The Mar- 
quis Curzon of Kedleston, K.G., Volume I). 


The system of dual control continued up to 1858 when it was abo- 


lished and its place was taken over by the Secretary of State for India 
and his Council. 


Act of 1786. It seems desirable to refer to the changes made in 1786, 
1788, 1793 and 1813. The changes in 1786 became necessary because 
Lord Cornwallis refused to come to India as Governor-General unless he 
was given certain special powers. The Act of 1786 made Cornwallis the 
Commander-in-Chief of the Indian Forces. He was also given the power 
to over-ride his Council on his own responsibility. 


Declaratory Act of 1788. Dundas was the first President of Board 
of Control. He was a friend of Pitt, the Younger. He adopted an atti- 
tude which was not liked by the Directors and no wonder differences 
arose among them. The Board of Control sent four Royal Regiments 
of troops to India and charged their expenses to Indian Revenues, The 
Directors referred to the Act of 1781 and pointed out to the illegality 
of the procedure. The result was that the Declaratory Act of 1788 was 
passed by the British Parliament. It vested full power and supremacy 
in the Board of Control. This was a definite step in transferring the 
power of the Company to the Crown. It was also provided in the new 
Act that the Directors should place the annual accounts of the Company 
before Parliament. In matters of granting gratuity for services and in- 
crements in salaries, the Board of Control was required to take the ap- 
proval of the Directors. About the new Act, Mill observed thus: “The 
Bill is an absurdity which resembled a contradiction in terms.” 
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Charter Act of 1793. The English East India Company was given a 
pew Charter in 1798. The Act of 1793 was a very long one. It repealed 
many oli! laws and consolidated the existing laws. However, it did not 
make many alterations. : 


(1) The Governor-General and Governors were given the power 
to override their Councils. This power had been given specially to 
Cornwallis in 1786. 


(2) The control of the Governor-General over the Presidencies of 
Madras and Bombay was em hasised, It was laid down that when a 
pias 
» Governor-General went to a Presidency, he superseded the Governor, 


(3) The Governor-General was given the power to appoint a Vice- 
President of his Executive Council from the members of the Council. 
The Vice-President was to act in place of the Governor-General when the , 
Tatter was absent from Bengal. 


(4) The Commander-in-Chief was not to be a member of the Coun- 
cil of the Governor-General unless he was specially appointed to be a 
member by the Court of Directors. 


} (5) No leave of absence out of India was to be allowed to the Gov- 
2 ernor-General, Governors, the Commander-in-Chief and a few other 
i officials during their tenure of office. This provision continued 
till 1925. 


(6) The admiralty jurisdiction of the Calcutta Supreme Court was 
extended to the high seas. 


(7) Power was given to appoint members of the civil service as 
Justices of the Peace, to appoint scavengers for the Presidency towns, to 
levy a sanitary rate and to forbid the sale of liquor without a licence. 


(8) It was provided that the payment of the members and the staff 
of the Board of Control should be made out of the Indian revenues. 
This system continued up to 1919. 


(9) It was provided that the two junior members of the Board of 
Control need not be Privy Councillors. 


_ (10) The Act tried to regulate the finances of the Company. A par- 
ticular amount was assumed to be the annual surplus of the Company. 
Out of that annual surplus, five lakhs of pounds were to go to the liquida- 
tion of the debts of the Company, and a similar amount was to be ab- 
sorbed in increasing the dividend from 8 per cent to 10 per cent. 

(11) The Charter of the Company was renewed for 20 years 3,000 
tons were allowed for private trade, but this right was never exercised. 


Act of 1807. An Act of 1807 gave the Governors and Councils at 
Madras and Bombay the same powers of making regulations, subject to 
approval and registration by the Supreme Court at Madras and the Re- 
corder's Court at Bombay as had been previously vested in the Govern- 
ment of Bengal. 


Charter Act of 1813. The Charter Act of 1793 had renewed the 
Charter of the Company for 20 years. When the time for the renewal 
of the Charter arrived, there was a lot of agitation. The people demand- 
the ending of the commercial monopoly of the Company. They were 
: es to have a share in the trade with India. They pointed out 
= four advantages which the abolition of monopoly would bring. viz, 
; e extension of British Commerce and Industry, the. prevention of the 
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diversion of Indian trade to other countries of Europe and America, 
the reduction in the cost of trade, especially in transportation and ware- 
housing charges, and the cheapening of the Indian raw imports into 
Britain. Stalwarts like Warren Hastings, Malcolm and Munro defend- 
ed the monopoly of the Company. Ultimately, the Charter Act of 1813 
was passed after many changes and compromises. 


(1) The Act of 1818 renewed the charter of the East India Com- 
pany for 20 years. The Company was deprived of its monopoly of 
trade with India, But she was to enjoy her monopoly of trade with 
China for 20 years. The Indian trade was thrown open to all Bri- 
tish merchants, although they had to work under certain limitations. 
The Directors were to grant licenses to those Englishmen who applied 
for permission to trade with India. Licenses were also to be given 

* to persons who wanted to come to India for the purpose of enlighten- 
ing or réforming the Indians or for other lawful purposes. If the 
Directors refused to issue a license, the Board of Control could he 
approached for the same purpose. The persons who tried to go to 
India without a licence were to be regarded as interlopers and liable to 
punishment. 


(2) The Act laid down certain rules for the application of the 
Indian revenues. Maintenance of forces was to be the first charge on 
the revenues of the Company, payment of interest was the second charge, 
and the maintenance of the civil and commercial establishment was the 
third charge. Provisions were also made for the reduction of the debt 
of the Company. The Company was required to keep its commercial 
and territorial accounts separately. 


(3) It was provided that not more than 29 thousand troops were 
to be maintained out of the revenues of the Company. 


_(4) The Company was authorised to make laws. regulations and 
articles of war for the Indian troops. It was also authorised to provide 
for the holding of Court Martial. 


(5) The powers of superintendence and direction of the Board of 
Control were not only defined but also enlarged to a very great extent. 


(6) The local Governments in India were empowered to impose 
taxes on persons, and punish those who did not pay them. These 
powers were to be exercised by the local governments subject to the 
jurisdiction of the Supreme Court. 


(7) The Act provided for the religious learning and education of 
the people of India, A sum of Rs. 100,000 a year was to -be set apart 
and applied to the revival and improvement of literature and the 
encouragement of the learned natives of India and for the introduc- 
tion and promotion of a knowledge of the sciences among the inhabi- 
tants of the British territories in India. 


(8) The Act also made provision for the training of the civil and 
military servants of the Company. The college at Hailebury and mili- 
tary school at Adiscombe were to be maintained and brought under 
the authority of the Board of Control. The colleges at Calcutta and 
Madras were also to work according to the regulations of the Board of 
Control. 


(9) The Act provided for the appointment of a bishop and three 
Arch-Deacons for the religious welfare of the Europeans in India. 
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(10) The Act made special provision for the administration of 
justice in cases in which Britishers and Indians were involved. Special 
penalties were provided for theft, forgery and coinage offences. 
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CHAPTER III 
CHARTER ACTS OF 1833 AND 1853 


Circumstances Leading to the Charter of 1833. The Charter of 
the Company had been given in 1813. When the time for its renewal drew 
nearer, there was a lot of agitation for the abolition of the Company 
and the taking over of the administration of India by the Crown. There 
was a searching parliamentary inquiry. Lord Macaulay made a memo- 
rable speech in Parliament advocating the retention of the Company 
as an organ of the Government of India. He said: “The House, it is 
plain, has not the necessary time to settle those (India) matters; nor has 
it the necessary knowledge, nor has it the motive to acquire that know- 
ledge. The last change in its constitution has made it, I believe, a much 
more faithful representative of the English people. But it is as far as 
ever from being a representative of Indian people. A broken head in 
Coldbath Fields produces a greater sensation among us than three pitch- 
ed battles in India, A few weeks ago, we had to decide on a claim 
brought by an individual against the revenues of India. If it had been 
an English question, the walls would scarcely have held the members who 
would have flocked to the division. It was an Indian question and we 
could scarcely by dint of supplication make a House. Even when my 
Right Hon. Friend, the President of the Board of Control, made his 
most able and interesting statement of the measures which he intended 
to propose for the government of a hundred millions of human beings, 
the attendance was not so large as I have seen it on a turn-pick or a 
railroad bill.” The East India Company was “neither Whig nor Tory, 
neither High Church, nor Low Church. It cannot be charged with hav- 
ing been for or against the Catholic. It cannot be charged with having 
been for or against the Catholic Bill, for or against the Reform Bill. It 
has constantly acted with a view, not to English Politics but to Indian 
Politics..... -And amidst all...... agitating events, the Company has 
preserved strict and unsuspected neutrality.” Among foreign military 
despotisms, there is “none that approaches it in excellence.” In spite of 
the opposition, the Charter of the Company was renewed for another 
period of. 20 years. 


The Act of 1833 was passed in happy circumstances. The great Re- 
form Act had been passed in 1832 after a tussle. The Parliament was 
in a mood ‘of reform. The principles of laissez faire were popular in 
the country. England was reaping the fruits of the Industrial Revolu- 
tion and could profitably follow a policy of free-trade, Slavery was 
abolished in 1883 throughout the length and breadth of the British Em- 
pire. The rights of man were being emphasised in England with great 
vigour. The Charter Act of 1833 was a great landmark in the consti- 
tutional history of India. It brought about many fundamental changes 
in the administrative system of the country. 


l. Dr. Keith observes: “The Charter Act of 1883, like its predeces- 
sor. was the outcome of much inquiry and consideration. It was pro- 
duced at a time when Whig and Liberal principles were politically vic- 

(Continued on next page) 
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Provisions of the Charter. (1) The Act of 1813 had abolished the 
monopoly of the Company as regards Indian trade, but had allowed the 
Company the monopoly of Chinese trade. ‘That monopoly was also 
abolished in 1833. After 1833, the Company was to have no commer- 
cial functions. It was to have only political functions. India was to 
pay Company's debts and its shareholders were guaranteed a dividend of 
10} per cent per annum out of the Indian revenues for the next 40 
years. The Indian possessions of the Company were declared to be held 
by the Company in trust for the British Crown. The evils of the union 
of the “Trader and the sovereign” as the Company was, were thus re- 
moved, f 


(2) The Act restricted the patronage of the Directors. It provid- 
ed that their nominations to seats in the Haileybury College would be 
double the number of vacancies in the services. Those nominated were 
to join the college and the topmost candidates among them were to be 
selected to fill up the vacancies. The Directors fought hard against this 
provision and the result was that their patronage was continued for an- 
other 20 years by an Amending Act of 1834. 


(8) The President of the Board of Control became minister for 
Indian Affairs. His colleagues on the Board disappeared. He was to 
have two Assistant Commissioners and they were to be his assistants and 
not colleagues. His secretary occupied a position of great influence be- 
cause he was usually in Parliament and spoke for his chief when the 
latter sat in the House of Lords: The way was thus being prepared 
for the Secretary of State for India. The Directors were to act as €x- 
pert advisers of the President of the Board of Control. 


(4) This Act centralised the administration of the country. Gover- 
nor-General of Bengal became the Governor-General of India. The 
Governor-General-in-Council was given the power to control, superin- 
tend, and direct the civil and military affairs of the Company. Bombay. 
Madras and Bengal and other districts were placed under the complete 
control of the Governor-General-in-Council. All. revennues were to be 
raised under the authority of the Central Government and it was to 
have complete control over the expenditure. Provincial Governments 
were to spend only that money which was approved for them, The crea- 
tion of any new office which carried a pension required the sanction of 
the Central Government. Governor-General-in-Council could suspend any 
member of the Governments of Bombay and Madras who disobeyed them. 
If a provincial government failed to carry out the orders of Central Gov- 
ernment, it could be suspended. When the Governor-General went to a 
Presidency, he superseded the Governor and exercised the right of over- 
riding the local Council. The result of all these provisions was that all 
power was centralised in the hands of the Central Government. Provin- 
cial Governments had to keep the Central Government informed of their 
progress in all departments. The Central Government could criticise 
the Provincial Governments on any matter and also give directions. 


(5) This Act brought about complete legislative centralisation. Be- 


(Continued from previous page) 

torious, when Macaulay was Secretary to the Board of Control, and 
James Mill, the disciple of Bentham and admirer of his view on legisla- 
tion and codification, was examiner of correspondence at the India House.” 
(Constitutional History of India, p. 131). 
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fore 1833, the powers of the Central Government were inadequate and ill- 
defined. It had no power to make laws for the whole country on mat- 
ters of common concern. The regulations of the Government of Bengal 
applied only to its territories. Although the regulations passed by the 
Governments of Madras and Bombay had to be confirmed by the Gov- 
ernment of Bengal before they became valid, this power was never ex- 
ercised and the result was that there were many discrepancies. There 
was no unity among the three sets of regulations. As these regulations 
were passed by the governments without proper legal advice or assist- 
ance, they were in many cases ill-drawn and ill-expressed. It was also 
not certain as to what was the exact nature and extent of the legislative 
powers of the various governments. The regulations were issued under 
the power granted by the Act of 1781 to the Governor-General-in-Coun- 
cil to make regulations for the Privincial Courts. But these were so limit- 
ed in their scope that Cornwallis was doubtful of his power to issue his 
Code of Regulations in 1798. The Act of 1797 removed the doubts by 
approving the action of Cornwallis and authorising the Governor-Gene- 
ral-in-Council to form into a Code all the regulations issued by them 
from time to time, affecting the rights, persons or property to the natives 
under the jurisdiction of the Provincial Courts, but a more clear and 
exact definition of the power was considered to be necessary, 


According to the Act of 1833, Bombay and Madras lost their right 
to make their own laws. Governor-General-in-Gouncil became the only 
law-making authority in India. It could make laws almost on all sub- 
jects. These laws were applicable to all things and to all persons in 
British India. They were enforceable by all the courts in India. No 
one could refuse to enforce them. Governor-General-in-Council could 
make Aiticles of War and Code of Military discipline, and provide for 
the administration of Justice. This power of making laws included the 
power of making, repealing, amending and altering any laws and regu- 
lations in force in India. However, there were certain limitations on 
the law-making power. Governor-General-in-Council could not alter the 
constitution of the Company or amend the Charter Act itself. It could 
not alter the Mutiny Act. It could not alter the prerogatives of the 
Crown. It could not pass laws against the laws of England. It is true 
that the process of law-making was simplified, but it is too much to say 
that the Act of 1838 differentiated the Legislative and Executive func- 
tions in India. And what was done was that the Law Member was to 
be consulted whenever a new law was passed, 


(6) The laws passed by the Government of India were to be called 
Acts. Before 1833, the enactments of the Bombay, Madras and Bengal 
Councils were known as Regulations. 


(7) The Act added another member to the Executive Council of 
the Governor-General. He was to be known as the Law Member. His 
work was purely legislative. He attended meetings of the Government 
of India by special invitation. He had no vote in the Council. But 
the Law Member practically became a regular member of the Govern- 
ment and took part in all its administrative deliberations. Lord Macau- 
lay was able to influence for years the educational policy of the Govern- 
ment although it had nothing to do with law-making. Neither the pre- 
sence nor the concurrence of the Law Member was necessary either for 
consideration or the passage of any law. The quorum of three was fixed 
for legislative work and two for administrative work. In these provi- 
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sions, one may find the faint beginnings of a Legislative Council as dis- 
tinct from the Executive Council. 


As regards the introduction of the fourth member, the Directors ex- 
plained in their Despatch of 1834 that the fourth member “must be re- 
garded as a substitute for that sanction of the Supreme Court of Judica- 
ture which has hitherto been necessary to the validity of regulations 
affecting the inhabitants of the Presidencies, but which, under the new 
system, will no longer be required. They further remarked that “the 
concurrence of the fourth member of Council may be wanting to a law, 
and the law may be good still; even his absence at the time of enact- 
ment will not vitiate the law; but Parliament manifestly intended that 
the whole of his time and attention, and all the resources of knowledge 
or ability which he may possess should be employed in promoting the 
due discharge of the legislative functions of the Council, He has indeed 
no pre-eminent control over the duties of his department but he is pecu- 
liarly charged with them in all their ramifications.” 


(8) The number of menibers of the Council of the Governors of 
Bombay and Madras was reduced to two. 


(9) Bombay and Madras were to keep their separate armies under 
their Commanders-in-Chief but they were to be under the control of the 
Central Government. 


(10) The Act provided for the codification of law in India. Before 
1833, laws were “so imperfect that in many cases it was quite impossible 
to ascertain what the law was.” There were several types of laws enfor- 
ceable in India, It was a difficult question to decide as to which law 
was applicable in a particular case. There was always a conflict of 
laws. There were the English Acts, Hindu Law and Custom, Muslim 
Law and Custom, Bengal Regulations, Madras Regulations and Bombay 
Regulations. The Act of 1833 authorised the Governor-General to ap- 
point the Indian Law Commissioners to study, collect and codify vari 
ous rules and regulations prevalent in India. The Law Member was to 
be its Chairman. As a result of the labours of the Indian Law Com- 
mission, the Indian Penal Code and the Codes of Civil and Criminal 
Procedure were enacted. These Codes simplified and codified the subs- 
tantive Jaw and procedural law. 


(11) Section 87 of the Act declared that no Indian subject of the 
Company in India was to be debarred from holding any office under 
the Company “by reason of his religion, place of birth, descent and 
colour.” According to the Directors, the object of this provision “is not 
to ascertain qualification, but to remove a disqualification.” “The mean- 
ing of the enactment we take to be that there shall be no government 
caste in British India: that whatever other tests of qualification may be 
adopted, distinctions of race or religion shall not be of the number.... 
Fitness is henceforth to be the criterion of eligibility.” It cannot be 
denied that it was a momentous declaration and it was this which made 
Lord Morley describe the Act of 1835 as the most important Indian 
Act passed by the Parliament till 1909. However, its practical result 
was practically nothing. ‘The Indians remained excluded from civil and 
military departments. They could hold only very minor jobs. It is 
pointed out that when the Mutiny broke out in 1857. no Indian was 
enjoying anywhere in India any job worth more than Rs. 2,000 a year 
although many had gone to England to acquire higher qualifications. 
Dr. Keith says: “This excellent sentiment, however, was not of much 
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practical importance, since nothing was done, despite the views of Munro, 
Malcom, Elphinstone, Sleeman and Bishop Heber, to repeal the provi- 
sions of the Act of 1793, which excluded any but covenanted servants 
from occupying places worth over £500 a year.” (Constitutional History 
of India, p. 135). However, it cannot be denied that this declaration 
became the sheet-anchor of political agitation in India towards the close 
of the 19th century. 


(12) Europeans were permitted to come to India to settle. But they 
had to register themselves on landing in India. The Europeans were 
still considered to be a “menace” in India. Governor-General-in-Council 
was directed to protect Indians from insult and outrage in regard to 
their person, religion and opinions at the hands of the Europeans. 


(13) Bishops of Calcutta, Madras and Bombay were to be appointed 
for the benefit of the Christians in India. The Bishop of Calcutta became 
the Metropolitan Bishop in India. 


(14) Government of India was to take measures for the abolition of 
slavery and the betterment of the slaves. This was done in 1843. 


(15) The Act proposed to divide the Presidency of Bengal into two 
Presidencies, viz., Presidency of Agra and Presidency of Bengal. How- 
ever, this provision was suspended by an Act of 1835 which authorised 
the appointment of a Lieutenant-Governor for the North-Western Pro- 
vinces. The Governor-General of India was to continue as the Gover- 
nor of Bengal without a Council. 


Critics point out that the Act of 1833 was passed before “empty 
benches and in uninterested audience” of the House of Commons. But 
the Calcutta Gazette of October 1833 hailed the Charter’s renewal by 
calling for a general ‘illumination and a display of  fire-works,’ which 
were granted, and brought much satisfaction to a populace always ag- 
reeably avid for “tamashas.” (British Rule in India by Thomas and Gar- 
rat, p. 302). 


Herbert Cowell observes: “Thus there was established in India one 
central legislative authority in place of three Councils which had before 
existed. The new Council was armed with authority to pass Laws and 
Regulations for the whole of the British territories in India. It con- 
tinued to exist with some changes and modifications till 1861, when it 
again gave way to the prevalent desire for local Legislative Councils. 
During that time it passed a considerable number of Acts, some of gene- 
ral application throughout the empire, but the greater portion having a 
limited and partial operation. Local Legislatures had been tried and 
superseded by an Imperial Legislature, which in its turn was found in- 
adequate to the political necessities of the country. An attempt was 
made to increase its usefulness and authority in 1853. But in 1861 a new 
system was introduced by which local Legislatures were re-established, 
not to supersede, but to work in harmony with and to certain extent 
in subordination to the Legislative Council of the Viceroy.” 


The view of Lord Morley was that Charter Act of 1833 was “the 
most extensive measure of Indian Government between Mr. Pitt's famous 
Act of 1784 and Queen Victoria's assumption of the Government of 
India. .... - There is nothing so important as the Act.” Another writer 
has observed that “the Charter Act of 1833 fully bore upon itself the 
impress of the liberal principles. Its chief claim to importance lay in 
abolishing the monopolies of the East India Company, in separating the 
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commercial from the political and in centralising and unifying the*ad- 
ministration still further.” 


Charter Act of 1853. The Charter Act of 1853 was the last of its 
kind. It was also’a great landmark in the constitutional history of India. 
The separation of the executive and the legislative functions was carried 
a step further by the provision of additional members for the purpose 
of legislation. 


(1) The Law Member was made a full member of the Executive 
Council of the Governor-General. 


(2) The Governor-General was given power to nominate a Vice-Pre- 
sident of his Council. 


(3) Discussion of measures which had already begun, was thrown 
open to the public. 


(4) Different legislative measures were entrusted to select commit- 
tees for examination. Thus, the framework of the central legislature was 
completed, 


(5) The consent of the Governor-General was made necessary for 
all legislative proposals. 


(6) Provinces were allowed to send one representative each to the 
Central Legislative Council. No measure concerning any Province was 
to be considered unless the representative from that Province was pre- 
sent. The Chief Justice of the Supreme Court of Calcutta was to be an 
ex-officio member of the Council and one more member was also to be 
appointed, The Governor-General was given the power of appointing 
two more civil servants as members of the Council. But the power was 
never exercised. 


The Council in its legislative capacity was to consist of 12 members. 
These were the Governor-General, Commander-in-Chief, 4 members of the 
Council, and 6 legislative members. Out of these 6 members, 4 were 
the representatives from the provinces and the other two were the Chief 
Justice and a puisne Judge. Representatives from the provinces were 
to be given £5,000 annually. “There was at least one member present 
with local knowledge and what may be called English element in the 
Council was greatly increased.” 


(7) Provision was made for the appointment of a separate Gover- 
nor for the Presidency of Bengal, and until that was made, the Court 
of Directors might authorise the Governor-General of India in Council to 
appoint a covenanted servant of ten years’ standing as the Lieutenant- 
Governor of the Province. The latter appointment was made as it was 
cheaper of the two. 


(8) Power was given to the Court of Directors to constitute a new 
Presidency. Power was also given to alter and regulate from time to 
time the limits of the various provinces. This power was used to create 
the Punjab into a Lieutenant-Governorship in 1850. ‘ 


(9) The patronage of the Court of Directors was taken away. In 
future, vacancies were to be filled up by competitive examinations.. A 
committee was appointed in 1854 with Lord Macaulay as President for 
that purpose. 


(10) The number of the Directors was reduced to 18 and 6 of them 
were to he nominated by the Crown. 
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(11) The Act authorised the Crown to appoint a Law Commission in 
England. The Law Commission was required to examine and put into shape 
the mass of reports and drafts of the Acts by the Indian Law Commis- 
sion and to recommend what legislation was necessary. The appointment 
of the Law Commission was resented. It made the Home Government 
interfere in the details of the Indian legislative enactments and attempt- 
ed to reduce the Indian Legislative Council to the position of a mere 
registration office. Sir Charles Wood quarrelled with Lord Dalhousie 
on the question of the extent of the independence to be allowed to the 
Council. 


(12) The Charter Act of 1853 renewed the power of the Company 
and allowed it to retain possession of the Indian territories “in trust 
for Her Majesty, her heirs and successors” only until Parliament shall 
otherwise provide. 


Criticism. Observers point out that the Act of 1853 marks the begin- 
ning of a Parliamentary system in India. According to Cowell, “Discus- 
sion became oral instead of in writing; bills were referred to Select Com- 
mittees instead of to a single member; and legislative business was con- 
ducted in public instead of in secret.” 


The great defect of the Act of 1853 was that no Indian element was 
associated with the Legislative Council. Its knowledge of the local con- 
ditions outside Bengal was not adequate for making laws for other pro- 
vinces. “The terrible events of the Mutiny brought home to men’s 
minds the dangers arising from the entire exclusion of Indians from 
association with the legislation of the country.” According to Sir Syed 
Ahmed, this system deprived the people of India of the means of enter- 
ing any protest against any unpopular measure. The government also 
got no opportunity of explaining their aims and intentions which were 
consequently misunderstood. In his Minute of 1860, Sir Bartle Frere 
advocated the needs of including Indians in the Legislative Council in 

~ order to do away with “the perilous experiment of continuing to legis- 
late for millions of people with few means of knowing except by rebel- 
lion, whether the laws suit them or not.” i 


There were other difficulties which threatened to alter the whole 
structure of the Indian Government. “Contrary to the intentions of the 
framers of the Act of 1853, it (the Legislative Council) had developed 
into ‘an Anglo-Indian House of Commons’ questioning the Executive 
and its acts, and forcing it to lay even confidential papers before it. It 
had refused to submit legislative projects to the Secretary of State before 
their consideration in the Council and had refused to pass any legislation 
required by the Secretary of State (or the Court of Directors before 1858); 
on the other hand it asserted its right to independent legislation.” 


The spirit of the independence displayed by the Legislative Coun- 
cil from the very beginning disturbed its author, Sir Charles Wood, Pre- 
sident of the Board of Control. “I do not look upon it,” said he, “as 
some of the young Indians do, as the nucleus and beginning of a cons- 
titutional parliament in India.” But Dalhousie pointed out that he had 
not “conceded to the Legislative Council any greater power than the law 
clearly confers upon it.” It has been very aptly observed that Wood 
“was neither the first nor the last legislator to fail in limiting the conse- 
quences of Bill to his intentions.” 


The Government of India Act of 1854. The Charter Act of 1853 
was followed a year later by the Government of India Act. 1854. The 
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new Act authorised the Governor-General in Council, with the sanction 
of the Court of Directors and the Board of Control, to take under his 
immediate authority and management by proclamation any part of the 
territories for the time being in possession or under the Government of 
the East India Company and make necessary provision for its adminis- 
tration The power was exercised to appoint Chief Commissioners 
who were directly responsible to and received orders from the Gover- 
nor-General in all matters. It was in this way that the Chief Commis- 
sionerships of Assam, the Central Provinces, the North-Western Frontier 
Province, British Baluchistan and the Province of Delhi came into exis- 
tence. The Act also made it lawful for the Governor-General-in-Council, 
with the sanction and approval of the Court of Directors, to declare and 
limit the extent and authority of the Governor-in-Council or Governor 
or Lieutenant-Governor of the minor provinces. Section 7 of the Act 
construed India to mean British India. 
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CHAPTER IV 
GOVERNMENT OF INDIA ACT, 1858 AND AFTER 


Circumstances leading to Act of 1858. The Charter of 1853 was not 
renewed for 20 years as was the case with the earlier Charters. It left 
the door open for the Home Government to step in and take over the 
administration of India from the hands of the East India Company. The 
Mutiny* of 1857 gave an impetus to the demand that a trading company 
should not be allowed to continue to exercise political power. The 
government decided to put an end to the political functions of the Com- 
pany. Against this decision, the Company protested in a dignified and 
weighty petition drawn up by John Stuart Mill. They proudly claim- 
ed that the foundations of the Indian Empire had been laid by them 
‘at the same period at which a succession of administrations under 
the control of Parliament were losing to the Crown of Great Britain an- 
other empire on the opposite side of the Atlantic,’ They challenged the 
most searching investigation into the causes of the Mutiny, and pointed 
out with such force that in Indian affairs the government of the Crown 
had long possessed the deciding voice, and was thus in the fullest sense 


1. As regards the consequences of the mutiny, it hastened the cnd 
of the Fast India Company. By the Government of India Act, 1858, the 
Indian administration was taken over by the Crown. It was* declared 
in the Queen's Proclamation of 1858 that the Indians were to be em- 
ployed in the administration of the country and they would not be 
disqualified on account of their race or creed. On the recommendations 
of the Peel Commission, the Indian Army was reorganised in 1861. ‘This 
Commission was appointed in 1858, The British element in the Army 
was strengthened. The artillery was kept in the hands of Europeans 
only. Moreover, the army was organised in such a way that soldiers 
belonging to different communities could not unite or create a common 
front against the British Government in India. The policy of “counter- 
poise of natives against natives’ was introduced in the ‘army. The policy 
of introducing English education and institutions was given an impetus. 
The High Courts Act, 1861 was passed to popularise the British system 
of justice. The Indian Councils Act of 1861 introduced parliamentary 
institutions in India. Universities were set up in 1858 to Westernise the 
system of education. Up to the Mutiny, the British Government had 
reposed trust and confidence in Indians. The whole atmosphere was 
changed after the Mutiny, There was a feeling of complete distrust so 
far as the Indians were concerned, Formerly many European officers 
were on friendly terms with Indians. That feeling was replaced by one 
of hatred and distrust. To quote Blunt, “Englishmen in India during the 
last 20 years have been the cause of bitter feelings there between race 
and race.” Another result of the Mutiny was that the British Govern- 
ment changed their attitude towards the Indian princes. Tt was felt 
that in the future the British Government could rely upon their support 
against the people of India. No wonder, the new policy of the Gov- 
ernment of India towards the Indian States came to be known as the 
policy of subordinate Union. 
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accountable for all that has been done, and for all that has been for- 
borne or omitted to be done. It was unreasonable to seek a remedy by 
fannihilating the branch of the ruling authority which could not be the 
One principally in fault and might be altogether blameless, in order to 
concentrate all powers in the branch which had necessarily the decisive 
share in every crror, real or supposed.’ But the Company did not seek 
to vindicate themselves at the expense of any other authority. “They 
daim their full share of the responsibility of the manner in which India 
“has practically been governed. That responsibility is to them not sub- 
ject of humiliation, but of pride. They are conscious that their advice 
and initiative have been, and have deserved to be, a great and potent 
Clement in the conduct of affairs in India, and they feel complete assur- 
rance that the more attention is bestowed and the more light thrown 
upon India and its administration, the more evident it will become that 
the government in which they have borne a part has been not only one 
of the purest in intention, but one of the most beneficent in act, ever 
known among mankind....and they are satisfied that whatever further 
improvements may be hereafter effected in India can only consist in the 
development of germs already planted, and in building on foundations 
already laid, under their authority, and in great measure by their ex- 
press instructions.’ In another paper the Company pointed out the essen- 
tial difference between the Government of India and that of other colo- 
nies of the empire. “The government of dependencies by a Minister and 
his subordinates, under the sole control of parliament, is not a new ex- 
periment in England. That form of colonial government has lost the 
United States, and had nearly lost all the colonies of any considerable 
population and importance.’ The colonial administration of this coun- 
try has only ceased to be a subject of general condemnation since the 
principle has been adopted of leaving all the important colonies to ma- 
nage their own affairs, a course which cannot be followed with the people 
of India.” All governments require constitutional checks, and in the case 
of India, since representative institutions were, at the time at any rate, 
impracticable, the constitutional security must lie in the construction of 
the administrative system itself: ‘the forms of business are the real cons- 
titution of India.’ 


In spite of the protests of the Company, an Act was passed in 1858 
by which all the powers of the Company with regard to the Govern- 
ment of India were taken away. However, the protests had one good 
effect. The “clamour which represented the government of India by 
the Company as characterized’ by nearly every fault of which a civilized 
government can be accused” was succeeded by “an almost universal ac- 

iowledgement that the rule of the Company has been honourable to 
themselves and beneficial to India.” 


Provisions of the Act. (1) The Government of India passed from 
the a of the English East India Company to the Crown. The Gov- 
emor-General came to be known as the Viceroy. The Military and 
Naval forces of the Company were transferred to the Crown. 


(2) The Board of Control and the Court of Directors were abolish- 
ed and their powers were transferred to the Secretary of State for India 
and his India Council. 


(8) The Secretary of State was given the power to superintend, 
control and direct the Indian affairs. He was to sit in Parliament and 
Was to be assisted by a Parliamentary Under-Secretary, He was a cabinet 
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minister of England but his salary and that of his establishment were 
paid out of the revennues of India from 1858 to 1919. 


(4) The Act created an India Council of fifteen members. Seven 
of them were to be elected by the Court of Directors and the remaining 
eight were to be appointed by the Crown. More than half the mem- 
bers of the India Council were to be those persons who had lived in 
India for at least ten years and had not left India for more than ten 
years preceding the date of appointment. Members of the India Coun- 
cil were to hold office during good behaviour. Each member was to 
be paid £1,200 a year out of Indian revenues. 


(5) The Secretary of State for India was to be the President of the 
India Council. He was given a vote and a casting vote in the case of 
a tie. The Council met twice a week, Secretary of State was given 
power to divide the India Council into Committees for the convenience 
of business. If a majority of the Council was opposed to a proposal, 
the Secretary of State was given power to override them. But he had 
to give reasons for so doing. In matters of grant or appropriation of 
Indian revenues, he was not allowed to act against the majority of his 
Council. 


(6) The concurrence of a majority of members present at a meet- 
ing was required for division and distribution of patronage, for making 
contracts, sales and purchases on behalf of thë Indian Government and 
in all matters connected with the property of the Government of India. 


(7) Control over Civil and Military servants of the Crown was given 
to India Council. It was to make appointments to the Councils of the 
Governor-General and Governors. i 


_ (8) The Secretary of State was given the power of sending and re- 
ceiving secret messages and dispatches from the Governor-General with- 
out the necessity of communicating them to the India Council. 


(9) The India Council was a body of permanent Civil Servants cho- 
sen for their knowledge of Indian administration to safeguard the Indian 
revenues against a British Secretary of State for India. This India 
Council was to see that there was no tampering with the Indian Civil 
Service for political reasons. Changes of Government in England did 
not affect the Council. It was hoped that the Secretary of State would 
be guided in most matters by the majority of his Council. The Indian 
Government was not a subject of party-politics. The Secretary of State 
could take shelter behind the majority of his Council against any de- 
mand of his colleagues thought unreasonable by him. The Council was 
a bureaucratic body whose strength depended upon the reputation of 
its members. It could not be compared to a cabinet. 

(10) The Act of 1858 transferred the Government of India into the 
hands of Parliament and the latter acquired full, formal and legal con- 
trol over Indian affairs. Questions on Indian administration could be 
asked from the Secretary of State. Resolutions could be moved. Indian 
affairs could be discussd on the occasion of adjournment or at the 
time of rising for parliamentary recess. Bills could be introduced and 
votes of confidence moved. When Secretary of State presented the audit 
report on the Indian revenues spent in England, the whole of the Indian 
administration could be criticised in Parliament. 


(11) Every year, the Secretary of State was to present to the House 
of Commons a report on the moral and material progress of India. 
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(12) Rules and regulations made in India or by Secretary of State 
under authority delegated by Parliament were to be laid on the table of 
the House of Commons. 


(13) The Secretary of State in Council laid down certain directions 
for the guidance of Government of Indi: in its dealings with England. 
All projects of legislation, all measures concerning revenues, construction 
of public works and railways, creation of new jobs, any question of po- 
licy or any problem involving new expenditure on a large scale were 
rigidly scrutinised and controlled by the Secretary of State. As there 
was no control of the India Council over Indian administration, it was 
thought desirable to carry on Indian administration according to the 
directions and approval of the Secretary of State who was responsible | 
to the British Parliament so that the semblance of responsibility may he 
maintained. 


(14) The Act declared the Secretary of State for India a cor 
porate body who could sue and be sued in England and in India. 


(15) The Act divided the patronage between the Crown, the Secre- 
tary of State in Council and the authorities in India. All appointments 
and promotions “which by law or under any regulations, usage or cus- 
tom are now made by any authority in India, shall continue to be made 
in Incia by the like authority.” Avpointments to the covenanted Civil 
Service were to be made by open competition according to rules made 
by Secretary of State in Council with the help of Civil Service Commis. 
sioners. 


It may seem paradoxical but the fact is that Parliament ceased to ex- 
ercise control over India at the very moment it acquired it. The reason 
is that formerly power was in the hands of the Board of Control and 
the Court of Directors and this made Parliament assert its authority. But 
when after the Mutiny, the Board of Control and Court of Directors 
were abolished and power came into hands of the Secretary of State for 
India who was responsible to Parliament, the latter got satisfied. It 
was satisfied because it got what it wanted to get and having got it, it 
neglected to exercise the power of continuously controlling and criticising 
Indian administration. Another reason was that the Secretaries of State 
for India were far abler men than the members of the Board of Control. 
The quick means of communication between India and England made 
Indian news available in England much more swiftly than before. Par- 
liament was content with leaving the Secretary of State alone to act as 
he pleased. The Secretaries of State managed the affairs of India in an 
efficient manner. Moreover, from 1858 to 1915, British politicians and 
parties were too much busy in other affairs of their own and had no in- 
dination to study Indian problems. The intricacy and vastness of the 
Indian problems made it hardly worthwhile to pursue them even as a 
scientific hobby. As the most brilliant Englishmen had entered the 
Indian Civil Service and were carrying on the administration of India. 
it was thought ungenerous to criticise them. Thus developed the theory 
of trusting the man on the spot and supporting him. The Secretary of 
State backed the Governor-General and the latter the Governors and so 
on. Members of Parliament found that nothing was to be gained bv 
interfering with Indian affairs. Thus, Parliamentary interest in India 
Was neither continuous nor sustained. 
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Sir John Strachey says: “It has often been said that one result of 
the transfer of the Government of India to the Crown has been to 
increase very greatly the interference of the Home Government, and 
to weaken the authority of the Government in India itself. Having my- 
self been a member of the Government of India for nearly nine 
years, under five Viceroys, from Lord Lawrence to Lord Ripon, and 
afterwards a member for ten years of the Council of the Secre- 
tary of State, this is a point on which I feel that I have authority to 
speak. The increased facilities of communication, the establishment of 
telegraphs, the greater interest in India taken by the British public and 
by Parliament, the growth of the business of the Home Government in 
consequence of the large investments of British capital in India, and 
other causes, have made the relations between the two countries far more 
intimate than was formerly necessary or possible, and have made more 
frequent the cases in which final orders cannot be passed in India; but 
it is an error to suppose that the Secretary of State is constantly inter- 
fering in the ordinary work of Indian administration.” (India, Its Ad- 
ministration and Progress, pp. 77-78). 


The view of Ramsay Muir is, “The transfer of the Indian Empire 
to the Crown involved far less change than might at first sight appear, 
for the Crown had been steadily increasing its control over the Com- 
pany's affairs almost since the beginning of its territorial sovereignty. 
The Empire which had grown up under the Company's auspices had in 
fact long since passed from its control.” 


According to Sir H. S. Cunningham, The assumption of the Govern- 
ment of India by the Crown was “rather a formal than a substantial 
change.” All real power had passed into the hands of the President of 
the Board of Control and the Directors occupied the position of an ad- 
visory council, although they enjoyed considerable powers of initiative. 
The Act of 1858 had weakened the position of the Directors all the more. 
They were deprived of their patronage. Their number was reduced from 
24 to 18. Out of these 18, 6 were appointed by the Grown. Unlike 
the previous occasions, the Act of 1858 did not renew the Charter of 
the Company for 20 years. It merely stated that the Indian territories 
were to remain under the administration of the Company in trust for the 
Crown until the Parliament decided otherwise. It was evident that the 
Act of 1853 was preparing the way for the assumption by the Crown of 
the Government of India in name as well as in fact. The Act of 1858 
merely completed the process begun before. The Secretary of State 
for India took the place of the President of the Board of Control and 
the India Council took the place of the Court of Directors. Out of the 
15 members of the India Council, 7 were to be selected by the Board of 
Directors. It is true that some of the old powers of the Court of Direc- 
tors passed to the Secretary of State but its influence lingered on mainly in 
the Council. 


It is pointed out that concentration of powers of the Court of Direc- 
tors and the Board of Control into the hands of the Secretary of State 
led to important consequences. To serve two masters may be a difficult bu- 
siness, but it had its advantages also. On account of the eternal rivalry 
betweer the Court of Directors and Board of Control, a shrewd and able 
Governor-General could and often did play one against the other and 
had his way. The same rivalry between the authorities stood in the 
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way of their formulating a strong and rigorous policy to which the 
Indian Government did not subscribe. Under the new set-up, the Sec 
retary of State exercised his large powers practically without any control. 
He also exercised a greater degree of influence. The Act of 1858 vested 
the India Council with large powers over the financial policy of the 
Government of India, but these powers also gradually fell into the hands 
of the Secretary of State and enabled him to exercise an effective control 
over the Viceroy and his Council. 


Prof. H. H. Dodwell points out that although the changes of 1858 
are usually ascribed to the occurrence of the Indian mutiny, as a matter 
of fact, the mutiny did not so much produce the change of Govern- 
ment as fix its date. Even in 1833 men had begun to foresee and pre- 
pare for the abolition of the Company. In 1853 the Crown had been 
given the power of nominating a number of the Directors. Its authority 
was gradually overshadowing that of the Company and even if no mu- 
tiny had happened, the change of 1858 would certainly have come to 
pass in a comiparatively few more years. In many respects, the change 
was hardly more than a change of form, The Government of India 
continued to follow along the lines of progress already laid down. The 
Company's covenanted service became the Indian Civil Service but the 
new method by which it was recruited had been introduced by the Act 
of 1853. The change of Government was quickly followed by extensive 
law reforms but those reforms were the result of enquiries and discus- 
sions which had been going on for 80 years. Rapid progress was made 
in the spread of education but the policy had already been laid down in 
the famous Despatch of 1854. Public works received great and increasing 
attention but the Company's Government had already shown the way. 
As a matter of fact, the Government of the Crown was destined not to 
reverse but to develop the principles which the Government of the 
Company had adopted. However, certain important differences emerged. 
The attitude of the new Government was more decided. The influence 
of western ideas was more evident and the transformation of India was 
More rapid. After 1858, the influence of the Crown increased. Jt is 
true that the Company had always been recognised in England as simply 
the instrument by which the Crown exercised its responsibilities and 
powers in India. The idea was implicit in the earlier statutes passed by 
Parliament and formally declared by the Acts of 1813 and later years 
with a growing emphasis. But this fact was obscured from Indian eyes 
because every order sert from London to Calcutta went in the name of 
the Company, even when dictated by the Ministry and disapproved by 
the Directors. All the treaties with Indian princes had been made in 
the name of the Company. They were the allies of the Company and 
hot of the Grown. The result was that the note of personal allegiance 
to a specific sovereign was lacking. This lack was supplied in 1858. 
Queen Victoria herself began to take keen interest in the affairs of India. 
She appointed an Indian Munshi to teach her a little Urdu. She issued 
a proclamation promising India an impartial Government. She watch- 
ed with a critical and anxious eye the relations of her Viceroys with the 
Indian princes (India, pp. 133—5). 


Queen’s Proclamation of 1858. The assumption of the Government 
of India by the Crown was announced to the Princes and people of 
India by Queen Victoria in her Proclamation of Ist November, 1858. 
This was done in India by Lord Canning at Allahabad as the first Vice- 
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roy’ and Governor-General for the Crown. It is stated that Queen Vic 
toria rejected the first Proclamation submitted to her and requested that 
the revised draft “should breathe feelings of generosity, benevolence and 
religious toleration.” The second one was drafted on those lines. Its 
contents were as follows :— 


(1). The Indian Princes were assured the preservation of their ex- 
isting territories by the declaration that the British Government did not 
desire any extension of its territories. The British Government dis- 
claimed all ‘desire for an extension of territory, and promised to res- 
pect “the dignity and honour” of the native Princes. The Government 
deliberately and openly gave. up the policy of lapse. The feudatory 
chiefs were grantel Sanads or Charters empowering them to adopt heirs. 
Although the existence of the native States was guaranteed, their rights 
were limited and defined, They would not have any relation with 
foreign powers or with one another except through the British Govern- 
ment. Their military forces were strictly limited. Although they 
were given full control over their internal affairs, Lord Canning stated 
in 1860 that the Government of India was not precluded “from step- 
ping in to set right such serious abuses in a native Government as may 
threaten any part of the country with anarchy or disturbance, nor 
from assuming temporary charge of a native State when there shall be 
sufficient reason to do so.” 


p (2) 1 The Queen charged and enjoined upon all those in authority 
in India to abstain from all interference in the religious belief and 
worship of the Indians on pain of her highest displeasure. 


(3) She ordered that in framing aad administering law due regard 
should be paid to customs, ancient rites and usages of India. 


$ (4) Indian subjects of Her Majesty were declared to be equal to 
British subjects in other parts of the Empire. 


(5) „Equal rights and opportunities were guaranteed to the Indians 
along with other British subjects. The Queen declared it to he her will 
that “so far as may be, our subjects, of whatever race or creed, be freely 
and impartially admitted to offices in cur service, the duties of which 


they may be qualified by their education, ability. and integrity duly to 
discharge.” : 


(6) Pardon and amnesty were offered to all those Indians who were 


still in arms against the British Gov i 
sS sovernment and who were not guilt 
of the murder of British subjects. ae 


_ (7) The treaties of the East India Company were declared to be 
in force. a 


(8) The Proclamation ended with a promise of measures for the 
material and moral improvement of the Indian people in whose “pros 


perity will be our strength, in their contentment our security and in 
their gratitude our best reward.” 


_The Proclamation of 1858 remained the basis of British policy in 
India for more than 60 years. It laid down the principles on the basis 


1. The term ‘Viceroy's was commonly applied to the Governor-Gene 
ral of India after the transfer of the Government to the Crown. How- 
ever, this term was not recognised by law. This term was first used in 
the Queen's Proclamation of 1858 and Lord Canning was described as 
“the first Viceroy and Governor-General.” 
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of which the British Government was to govern the people of India. 
It was the most momentous Declaration. It was replaced by another 
declaration in August, 1917 in which the establishment of responsible 
Goverment in India was declared to be the goal of the British Govern- 
ment. According to Mukherji, “It seated the unity of Indian Government 
and opened a new era....This memorable Proclamation, justly called 
Magna Carta of India, was published at every large town throughout the 
country and translated into the vernacular languages.” 
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CHAPTER V 
INDIAN COUNCILS ACTS OF 1861 AND 1892 


Circumstances leading to the Act of 1861. The Act of 1858 was 
exclusively concerned with the machinery of the Home Government. It 
did not touch the administrative setup in India, It was necessary that 
something should be done to reform the Indian machinery also. The 
shock of the Indian Mutiny had forced the Government of India and 
British Government to consider ways and means of establishing closer 
contacts with the Indian public opinion so that a similar tragedy may 
not repeat itself again. Sir Syed Ahméd suggested the nomination of 
non-official Indians: on the Council of the Governor-General. Lord 
Canning accepted this suggestion on the condition that the non-official 
Indians were to be concerned only with legislative matters. Canning 
aimed at following the methods of the Indian Princes who held Darbars 
with a view to ascertain the views of the public. Sir Bartle Frere, Gov- 
ernor of Bombay, summed up the point of view of Canning in these 
words: “Unless you have some barometer or safety valve in the shape 
of a deliberative Council, I believe you will always be liable to very 
unlooked for and dangerous explosions.” 


The constitution and powers of the Legislative Council left much 
to be desired. It had the power to legislate for the whole of India. It 
dealt with both small and great matters. It was not fitted to do its job 
on account of its ignorance of the conditions prevailing in different parts 
of the country. There was a feeling in the Presidencies of Madras and 
Bombay that they were being overridden by the Bengal Council. Moreover, 
the Legislative Council had become a sort of debating society or a Parlia- 
ment on a small scale. It had arrogated to itself all the functions and 
privileges of a representative body. It had adopted ail the formalities 
of parliamentary procedure in the making of its laws. It is stated that 
there were 136 standing orders to regulate the proceedings of the Legis- 
lative Council. Its result was “to impede business, cause delay, and to 
induce a Council which ought to be regarded as a body doing practical 
work, to assume the debating functions of a Parliament.” The Legisla- 
tive Council had constituted itself as a body of inquiry. It gave lot of 
inconvenience to the Government in its work of administration by calling 
for the reports and returns on a variety of subjects. It demanded in- 
formation on matters which could not be disclosed. It asserted that 
measure of independence which was not liked by the Home Government. 


l]. Sir Bartle Frere observed thus in 1860, “The addition of the na- 
tive elements has, I think, become necessary owing to our diminished 
opportunities of learning through indirect channels what the natives think 
of ouv measures, and how the native community will be affected by 
them....No one will, I think, object to the only means of regaining in 
part the advantages which we have lost, unless he is prepared for the 
perilous experiment of continuing to legislate for million of people, with 
few means of knowing, except by a rebellion, whether the laws suit them 
or not.” 
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After the exchange of views between the Government of India and the 
Home Government, the Indian Councils Act of 1861 was passed. 


According to Herbert Cowell, “The events which immediately led to 
the passing of the Indian Councils Act, 1861, were the differences which 
arose between the Supreme Goyernment and the Government of Madras 
on the Income Tax Bill; the doubts which had been raised as to the vali- 
dity of laws introduced into non-Regulation Provinces without enactment 
by the Legislative Council; and the address of the Legislative Council for 
the communication to it of certain correspondence between the Secretary 
of State and the Supreme Government of India.” 


While introducing the Bill in the Mouse of Commons, Sir Charles 
Wood complained that, quite contrary to what was intended, the Legisla- 
tive Council had become a sort of debating society or petty parliament. 
He quoted with approval the criticism of Sir Lawrence Peel that the Legi- 
slative Council “has no jurisdiction in the nature of that of a grand in- 
quest of the nation. Its functions are purely legislative, and are limited 
even in that respect. It is not an Anglo-Indian House of Commons for 

_ the ‘redress of grievances, to refuse supplies, and so forth.” 


The view of the British Government with regard to the changes to 
be made was expressed by Sir Charles Wood in these words: “I propose 
that when the Council meets for the purpose of making laws, the Gover- 
nor-General should summon in addition to the ordinary members of the 
Council, not less than six nor more than twelve additional members, of 
whom one-half at least shall not hold office under the Government. These ` 
additional membes may be either Europeans, persons of European extrac- 
tion, or Natives. Lord Canning strongly recommends that the Council 
should hold its meetings in different parts of India for the purpose of 
obtaining at times the assistance of those Native chiefs and nobles whose at- 
tendance at Calcutta would be impossible, or irksome to themselves. I 
do not propose that the Judges ex-officio shall have seats in the Legisla- 
ture; but I do not preclude the Governor-General from summoning one 
of their number if he chooses. The Council of the Governor-General, 
with these additional members, will have power to pass laws and regu- 
lations affecting the whole of India, and will have a supreme and con- 
current power with the minor legislative bodies which I propose to 
establish in the Presidencies and other parts of India.” Again, “Lord 
Canning strongly feels that although great benefits have resulted from the 
introduction of members into his Council who possess a knowledge of 
localities, the interest of which differs widely in different parts of the 
country; yet the change has not been sufficient in the first place to over- 
come the feeling which the other Presidencies entertain against being 
overriden, as they call it by the Bengal Council; or, on the other hand, | 
to overcome the disadvantages of having a body legislating for these 
Presidencies without acquaintance with local wants and necessities. This 
must obviously be possessed to a much greater extent by those residing 
on the spot. And, therefore, I propose to restore, I may say to the Pre- 
sidencies of Madras and Bombay, the power of passing laws and enact- 
ments on local subjects within their own territories; and that the Gov- 
ernor of the Presidency, in the same manner as the Governor-General. 
when his Council meets to make laws, shall summon a certam number of 
additional members, to be as before, either European or Native, and 
one-half of whom at least shall not be officeholders." 


‘Provisions of the Act. (1) As regards the Central Government, a 
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fifth member was added to the Executive Council of the Viceroy. He 
was to be “a gentleman of legal profession, a jurist rather than a tech- 
nical lawyer.” 


(2) The Act empowered the Governor-General to delegate special 
business to individual members of the Executive Council and hencefor- 
ward the various members of the Council had their own portfolios and 
dealt on their own initiative with all but the most important matters. 
The most important matters were placed before the Governor-General. 
and if any difference of opinion appeared, were considered by the whole 
Council. The decentralization of business undoubtedly made for effi- 
ciency and was described by J.-S. Mill “as one of the most successful ins- 


tances of the adaptation of means to ends which political history had 
yet to show.” 


(3) The Governor-General was authorised to nominate a President 


who was to preside over the meeting of the Executive Council in his 
absence. 


(4) The Governor-General was given the power of making rules 
and regulations for the conduct of the business of the Executive Council. 


(5) The Executive Council was to be strengthened by the addition 
of not less than 6, and not more than 12, members nominated by the 
Governor-General for the purpose of legislation. 


(6) Not less than half of the additional members were to be non- 
officials. They were to hold office for two years. 


(7) The function of the Council was strictly limited to legislation 
and the Act expressly forbade the transaction of any other business. It 
was empowered “to make laws and regulations for all persons whether 
British or native, foreigners or others, and for all places and things what- 
ever within the said territories, for all servants of the Government of 
India (afterwads extended to all British subjects) within the dominions 
of princes and states in alliance with Her Majesty.” 


The wide legislative power was subject to several restrictions. In 
the first place, the previous sanction of the Governor-General was neces- 
sary for introducing any legislation concerning certain specified subjects 
such as public debts, public revenues, Indian religious rites, military 
discipline and policy towards the Indian States. Secondly, no laws could 
be made which infringed authority of the Home Government or violated 
the provisions of certain Acts made by the Parliament. In the third 
place, the Governor-General had not only the power of vetoing any law 
passed by the Council but was authorised, in case of emergency, to 
issue ordinances which should have the same authority as any law passed 
by the Council. These ordinances were to remain in force for 6 months 
unless disallowed or repealed by ordinance or law. The cause of issu- 
ing an ordinance was to be notified to the Secretary of State at once. 
Fourthly, the approval of the Governor-General was made necessary for 
every Act passed. The right to disallow Acts was reserved for the Crown 


and the general authority of the Parliament and Crown were expressly 
preserved. 


(8) The Governments of Bombay and Madras were given the power 
of nominating the Advocate-General and not less than 4 and not more 
than 8 additional members of the Executive Council for purposes of legis- 
lation. These additional members were to hold office for two years. 
The business of the Council was to be strictly legislative. The consent 
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the Governor-General was made necessary for all legislation passed or 
amended by the Governments of Madras and Bombay. 


No distinction was made between the Central and Provincial 
‘subjects. But measures concerning public debt, finances, currency, post- 
Office, telegraph, religion, patents and copyrights were to be ordinarily 
considered by the Central Government. 


(10) The Governor-General was given the power to create new pro- 
Vinces for legislative purposes and to appoint Lieutenant-Governors for 
them. He was also authorised to divide or alter the limits of any Pre- 
: sidency, Province or territory. 

7 According to G. N. Singh, “The Indian Councils Act, 1861 is im- 
Eae rtant in the constitutional history of India for two chief reasons. 

J tly, because it enabled the Governor-General to associate the people 
of the land with work of legislation, and secondly, by vesting legislative 
"powers in the Government of Bombay and Madras and by making pro- 
Vision for the institution of similar legislative councils in other pro- 
_vinces, it laid the foundations of the policy of legislative devolution 
which resulted in the grant of almost complete internal autonomy to 

_ the provinces in 1937.” 

The Act of 1861 made the Governor-General “omnipotent, brought 
the whole of India under his control, vested powers of emergency in 
the Governor-General, put restrictions on the right of the people regard- 

ing free discussion and introduction of motions other than those of le- 
; gislation, and tried to unify India by bringing both the Regulation and 
non-Regulation provinces under the supreme control of the Governor- 
General, who himself was to abide by the Crown, the authority of Par- 
liament and its enactments. Thus the Act ‘modified the Constitution of 
t ol Governor-General’s executive council, and remodelled the Indian 
| islatures.’” 


According to Lord Macdonell, “The character of the Legislative 

Council established by the Act of 1861 is simply this that. they are Com- 

Mittees for the purpose of making laws—Committees by means of which 

} the executive Government obtains advice and assistance in their legisla- 
tion, and the public derive the advantage of full publicity being ensured 
at every stage of law-making process...... The Councils are not delibe- 
rative bodies with respect to any subject but of the immediate legisla- 
tion before them, They cannot inquire into grievances, call for informa- 
tion, or examine the conduct of the executive. The acts of ‘administra- 
tion cannot be impugned, nor can they be properly defended in such 
assemb'ies, except with reference to the particular measure under discus- 
sion,” 

It is pointed out that the Act of 1861 was retrograde in certain 
respects as it deprived the Legislative Council of any independent power. 
It ceased to exercise any control or check upon the executive, and even 
its legislative functions were circumscribed by too many restrictions. 
But in spite of all its defects, the Indian Councils Act of 1861 must al- 
ways be regarded as a memorable one. It gave the frame-work to the 

Government of India which it has retained up till now, and all the 
subsequent changes have been made within that frame-work. , It ushered 
in one of the great developments that distinguish the subsequent reforms 
of administration in this country, Viz. the admission of Indians into the 
higher counsels of the Government. Although not expressly provided 
for in the Act, there was no definition of the non-official element of the 


of 1870, the Governor-General-in-India was empowered 
tions without reference to the Legislative Council. 
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Legislative Council, which accordingly could include Indians. Dalhousie 
had urged the inclusion of Indians in the Council created by the Act 
of 1853, but without success. Evidently the Sepoy Mutiny changed the 
views at home jn this respect and in 1862 Canning nominated the 
Maharaja of Patiala, the Raja of Banaras, and Sir Dinkar Rao to the 
newly constituted Legislative Council. 


The Indian Councils Act of 1861 marked the close of a chapter. Its 
main interest lay in the gradual construction and consolidation of the 
mechanical framework of Government. The three separate Presidencies 
had come into a common system. Much of the intervening spaces had 
been brought under British rule. The legislative and administrative 
authority of Governor-General in Council was asserted over all the pro- 
vinces and extended to all the inhabitants. The principle of recogniz- 
ing local needs and welcoming local knowledge was admitted. Local 
Councils were recreated and a few non-official and even Indian members 
were introduced for the purpose of advice. However, out of anxiety 
to prevent the authority of the executive from being impaired by any 
other rival institution without administrative responsibility, it was ex- 
pressly declared that Councils were to be merely legislative committees 


of the Government and did not contain the germs of responsible insti- 
tutions. 


Certain changes took place after 1861. The Government of India 
Act, 1865 extended the legislative powers of the Governor-General’s 
Council to all British subjects in Native States, whether servants of 
the Crown or not. It empowered the Governor-General-in-Council to 
define and alter, by proclamation, the territorial limits of the various 
Presidencies and Lieutenant-Governorships. The Indian Councils Act. 
1869 empowered the Governor-General’s Council to make laws for all 


native Indian subjects of the Crown in any part of the world, whether 
in India or not, 


An Act of 1873 formally dissolved the East India Company from 
January 1, 1874. 


The Royal Titles Act, 1876 formally recognised the transfer of the 
Government of India from the Company to the Crown. It empowered 
the Queen of England to “make an addition to the Royal Style and 
Titles appertaining to the Imperial Crown and its Dependencies.” On 


28th April, 1876, Queen Victoria assuned the title of “Empress of India” 
by proclamation. 


Circumstances leading to the Act of 1892. It is neither possible nor 
desirable to discuss the various legislative measures during the thirty 
years that followed the passing of the Indian Councils Act of 1861. 
Suffice it to say that there was a considerable increase of legislative autho- 
rity, both of the Viceroy and his Council. By the Indian Councils Act 


to pass regula- 
It also repeated and 


clearly defined the power of the Viceroy to override the decision of the 
majority of the Council and to adopt and carry into execution or sus- 


pend or -reject, even against the opinion of the majority, any measure, 
affecting “the safety, ld aad or interests of the British possession in 
India, or any part thereof.” 


The Act of 1874 provided for the addition of a sixth ordinary mem- 
ber to the Viceroy’s Council, “the member for Public Works.” ` 
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It was during this period that nationalism began to grow in India. 
Several factors contributed towards it. The setting up of universities 
spread education and that brought nationalism in its wake. The use 
of English by the intelligentsia of India brought the Indians nearer to 
one another. The repressive policy of the Government of India after 
the Mutiny created feelings of hatred against the British Government. 
The regime of Lord Lytton added to the bitterness. The Vernacular 
Press Act was a discriminatory measure and was rightly condemned as a 
“Gagging Act.” The Afghan policy of Lytton was also universally con- 
demned. The arrogant attitude of the Anglo-Indians towards the peo- 
ple of this country also added to the trouble. The Ibert Bill contro- 
versy also opened the eyes of the Indians. There was a universal feel- 
ing amoug the Indians that justice could not be expected from the Eng 
lish where their own interests were involved. It was in this atmosphere 
that the Indian National Congress was started in 1885, Its first meet- 
ing was held at Bombay. In its very first session, the Congress passed 
the following resolution: “That this Congress considers the reform and 
expansion of the Supreme and existing Local Legislative Councils by 
the admission of a considerable proportion of elected members (and the 
creation of similar Councils for the North-Western Provinces and Oudh, 
and also for the Punjab) essential; and holds that all Budgets should be 
referred to these Councils for consideration, the members being more- 
over empowered to interpellate the Executive in regard to all branches 
of ths administration.” Similar resolutions were passed on the occasion 
of other sessions of the Congress. It was also demanded that the num- 
ber of members in the Councils should be substantially increased. No 
less than one-half of them should be elected. The elected members of 
the Viceroy’s Council were to be elected by the elected members of the Pro- 
vincial Councils and the members of the Provincial Councils were to be 
elected by the members of the Municipal Councils, District Boards, Cham- 
bers of Commerce and Universities. 


The attitude of the Government towards the Congress was friendly 
at the beginning. The members of the second session of the Congress 
were entertained at a garden party by the Viceroy at Calcutta. The de- 
legates to the third session of the Congress at Madras were entertained 
by the Governor of Madras. However, as time passed on, the Govern- 
ment of India changed its attitude. In 1888, Lord Dufferin attacked the 
Congress and remarked thus: “How could any reasonable man imagine 
that the British Government would be content to allow this microscopic 
minority to control the administration of that majestic and multiform em- 
pire for whose ‘safety and welfare they are responsible in the eyes of God 
and before the face of civilisation? It appears to me a groundless con- 
tention that it represents the people of India. Is it not evident that 
large sections of the community are already becoming alarmed at the 
thought of such self-constituted bodies interposing between themselves 
and the august impartiality of the English rule?” 


It may seem curious but the fact remains that the Government of 
India sympathised with the aspirations and the demands of the people 
of India. There was a motive for the attitude. The Indian Govern- 
ment saw in them an increase in their power as against that of the Home 
Government. The Secretary of State for India was accustomed to take 
pride in the wide range of his responsibilities. By introducing a popular 
and clected element in the Indian Legislative Council. the Government of 
India also intended to secure the backing of the Indian people. The 
European commercial interests demanded representation in the law-mak- 
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ing body in order to put forward their own point of view. Thus it was that 
the educated Indians, British commercial interests in India, and most of 
the British servants in India, agreed in demanding not only an advance 
on the Councils set up in 1861, but also a fundamental change in their 
character also. 


Lord Dufferin set up a Committee in 1881 with Sir George Chesney 
as President to consider the question of the reforms. He sent a despatch 
to the Home Government containing his own proposals. ‘The despatch 
proposed that the Councils in India be changed into petty Parliaments. 
As consultative bodies, they had to help government with advice and sug- 
gestions. The non-oflicials were to have majority, Two-lifths of the non- 
official members were to be elected. However, the heads of the govern- 
ments were given the right to over-rule the Council and thus prevent the 
passing of the bills they did not like. If the executive government con- 
sidered certain bills necessary, it could get them passed independently. 
‘The new legislatures were to be given access to all papers and be free 
to offer any suggestion. Debates on such advice or suggestions were 
allowed. “The main aim was to give a still wider share in the administ- 
ration of public affairs to such Indian gentlemen as by their influence, 
their requirements, and the confidence they inspired in their own country- 
men, are marked out as fitted to assist with their counsel the responsible 
rulers of the country.” 


Lord Dufferin described his own scheme “as a plan for the enlarge- 
ment of our provincial Councils for the enhancement of their status, the 
multiplication of their functions; the partial introduction in them of the 
elective principle and the liberalisation of their general character as poli- 
tical institutions." He declared that it should not ‘be concluded that he 
was contemplating to set up a parliamentary system after the British 
model. He repudiated strongly any such intention on his part. This. is 
what he said: “It might be concluded that we were contemplating an 
approach, at all events as far as the provinces were concerned, to English 
parliamentary government and an English constitutional system, Such a 
conclusion would be very wide off the mark, it would be wrong to leave 
the Indian public opinion under so erroneous an impression... . . . India’s 
destinies have been confined to the guidance of an alien race. All that the 
government hoped to do was,, by associating with them in the tasks of 
administiation a considerable number of selected and elected Indians 
from the educated classes, to place themselves in contact with a larger 
surface of Indian opinion and thus to multiply the channels by which they 


would ascertain the wants and the feelings of various communities of 
whose welfare they were responsible.” 


In spite of the proposals of the Government of India, the Conserva- 
tive Government in England did not move in the matter immediately, 
Even when a Bill for that purpose was introduced in the House of Lords 
in 1890, it was allowed to linger on. Thus it was that the Indian Coun- 
cils Act was passed in 1892. 


, 

Provisions of the Act. (1) The Act enlarged the functions of the 
Legislative Councils. They were authorised to discuss the annual finan- 
cil statement under certain conditions and restrictions. According to 
Lord Curzon, “It is not contemplated to vote the Budget in India item 
by item in the manner in which we do it in the House. But it is pro- 
posed to give opportunities to the members of the Councils to indulge in 
a full, free and fair criticism of the financial policy of the Government.” 
It is to be noted that so far the Councils had no opportunity to discuss 
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the financial policy of the Government. The only exception was in the 
case of a new tax. There was always irresponsible criticism of the Gov- 
ernment. The great advantage of the new provision was that “the Gov- 
ernment will have an opportunity of explaining their financial policy, 
removirg misapprehension, of answering calumny and attack; and they 
will also profit by the criticism delivered in a public position, and with 
a due sense of responsibility, by the most competent representatives of 
non-official India.” 


(2) The members of the Councils were given the right of addressing 
questions to the government on matters of public interest. A previous 
notice of 6 days was to be given to the government for asking a question. 
The President might disallow any question without giving any reason. 
Questions on matters of public interest could be asked “subject to such 
conditions and restrictions as may be prescribed in rules made by the 
Govenor-General or the provincial Governors.” Lord Curzon explained 
the advantages of this power in these words: “It is desirable in the 
first place in the interest of the Government, which at the present mo- 
ment without the means of making known its policy, or of answering cri- 
tidsm or animadversions, or of silencing calumny, which has fre- 
quently suffered from protracted misapprehension, which it has been 
powerless to remove and it is also desirable in interests of the public, 
who, in the absence of correct official information, are apt to be misled, 
and to entertain erroneous ideas, but who within the limits dictated by 
the judgment of the responsible authorities, henceforward have oppor- 
tunities of making themselves acquainted with the real facts.” 

(8) The number of additional members in the Councils was in- 
creased. But it was not to be less than ten and not more than sixteen 
in the case of Supreme Legislative Council and not less than eight and 
not more than twenty in the case of Madras and Bombay. The maxi 
mum for Bengal was fixed at twenty, and for North-Western Province 
and Oudh fifteen. The increase was described as “a very paltry and 
miserable addition.” But Curzon defended it on the ground “that the 
efficiency of a deliberative body is not necessarily commensurate with its 
numerical strength. ...large bodies do not promote economical adminis- 
tration, but are apt to diffuse their force in vague and vapid talk. 

(4) Two-fifths of the additional members were to be non-officials. 


(5) As a result of the pressure brought by the Indian National 
Congress, the Government agreed to allow elections to be held in India 
under the rules, though the members so elected could take their seats only 
after being nominated by the Government. It was assured by the Gov- 
ernment that “under this clause, it will be possible for the Governor- 
General to make arrangements by which certain persons may be present- 
ed to him, having been chosen by election, if the Governor-General 
should find that such a system can properly be established. 

(6) The Governor-General appointed the maximum number of ten 
non-official members as follows : Five were directly appointed by the 
Governor-General to represent. different classes and interests. Four were 
appointed to represent the provinces, one being elected by the non-official 
members of each of the four Provincial Legislative Councils. One was 
appointed to represent the Calcutta Chambers of Commerce. As re- 
gards the twenty members to be added to the Councils of Madras and 
Bombay, eleven were non-officials and they were nominated by Munici- 
palities, University Senates and various trading asociations. 
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Defects in the Act. (1) Although the Indian Councils Act of 1892 
was the outcome of a lot of agitation and patient waiting, it did not 
give anything substantial to the people of India. The critics pointed out 
too many defects. The system of elections was a roundabout one. The 
people who got into the legislatures by this system did not represent the 
people in the real sense of the word. They could not sit in the legis- 
latures as a matter of right of election, 


(2) The functions of the Legislative Councils were strictly circum- 
scribed. The members could not ask supplementary questions. The 
President could refuse the asking of any question, and there was no 
remedy against his ruling. The Councils did not get any substantial 
control over the Budget. 


(3) The rules of election were unfair. Certain classes were over- 
represented and others did not find any representation at all.’ In all 
case of Bombay, out of six seats two were given to the European mer- 
chants, but nothing was given to the Indian merchants. Two seats were 
given to Sind, but nothing was given to Poona and Sitara. 


(4) The number of non-official members was very small. Out of 
24 members at the Centre, 14 were officials, 4 were elected non-officials 
and 5 were nominated non-officials. ` : 


(5) The Punjab was not given any representation either in the 
Viceroy’s Council or in the local Council. 


l. Sir Valentine Chirol says: “The Indian Councils Act of 1892 
was a first approach to the admission of the elective principle in the re- 
presentation of Indian unofficial opinion in the Viceroy’s Legislative 
Council but on a minute scale and in a roundabout way.” Lord Salis- 
bury defended the omission of the elective principle in these words : 
“Principle of election or Goyernment by representation was not an east- 
ern idea and it did not fit eastern traditions or eastern minds.” Accord- 
ing to Dr. Pattabhi Sitaramayya, “We must not omit to mention the fact 
that the Reforms of 1892 did not provide for the election of the repre- 
sentatives enjoyed by local bodies and by other electorates amounted 
merely to nominations by those bodies, but it was up to the Govern- 
ment to accept them or to reject them. In practice, however, Govern- 
ment invariably accepted the nominations. The fact was that Lord 
Lansdowne’s Government uniformly resisted the principle of election 
even of an indirect character.” ; 

2. The Act authorised the Viceroy t make rules subject to the ap- 
proval of the Secretary of State for India. Regarding the rule-making 
power of the Viceroy, Gokhale observed thus: “I will not say that they 
have been deliberately so framed as to defeat the object of the Act of 
1892, but I will say this if the officer who drafted them had been asked to 
sit down with the deliberate purpose of framing a scheme to defeat that 
purpose, he could not have done better.” According to Alfred Webb, 
“The administrative mutilation of the manifest intentions of Parliament 
in framing the Indian Councils Act of 1892 is much to be deplored. 1 
see that complaints have been made in every province where the enlarged 
Councils are established, that the distribution of seats for representation 
is most unsatisfactory and that while some interests are over-represented, 
other important interests are not represented at all. We have a strik- 
ing instance of the extent to which the administration can defeat the 
intentions of legislation.” 
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(6) According to Gokhale, “The actual working of the Act mani- 
fested its hollowness. Bombay Presidency was given 8 seats. Two seats 
were assigned by the Government of India in their rules to the Univer- 
sity of Bombay and Bombay Municipal Corporation. The Bombay Gov- 
ernment gave two seats to the European Mercantile community, one seat 
to the Sirdars of the Deccan, one to the zamindars of Sind, and only 2 
seats to the general public.” It is evident that public representation 
was almost negligible. 


(7) According to a critic, the Act of 1892 was “an attempt at com- 
promise between the official view of the Councils as pocket legislatures 
and the educated Indian view of them as embryo parliaments. It makes 
a definite parting of the ways, the first milestone on a road leading even- 
tually to political deadlock and a strangling of executive government. 
While no efforts were made to enlarge the boundaries of the educated 
class, to provide them with any training in responsible government, or to 
lay the foundations of a future electorate to control them, the Act deli- 
berately attempted to dally with the elective idea.” 


(8) Pheroz Shah Mehta observed thus in 1890 when the bill was 
on the legislative anvil: “In framing it (the bill), the Prime Minister 
and the Indian Secretary of State seem to have been pervaded with a 
conception of the Indian people as a sort of Oliver Twist, always asking 
for more, to whom it would be, therefore, a piece of prudent policy to 
begin with offering as little as possible. The Government bill may be 
aptly described as a most superb steam engine in which the necessary 
material to generate steam was carefully excluded, substituting in its 
place coloured shams to look like it.” 


(9) Mr. Schwann, a member of Parliament, described the increase 
in the number of additional members of the legislature “as a very paltry 
and miserable addition.” In his presidential address at Poona in 1895, 
S. N. Banerjee observed thus: “If the Indian Councils Act of 1892 is to 
be given effect to in the spirit in which it was conceived by the distin- 
guished statesmen who took part in its enactment, if it is to give to the 
people of India a living representation of the whole community and not 
of a small section of people, the number of elected members must be 
sensibly increased.” 


10) The rights and privileges granted to the members of the legis- 
Blw Gate ae Anai cecunaeribed? According to Smith, “The 
budget could be discussed but not until after the estimates had already 
been settled by the executive.” As regards supplementary questions, 
Lord Lansdowne observed thus in 1892: “The questions must be so 
framed as to be merely requests for opinion and must not be in 
an argumentative or hypothetical form or in a defamatory language. — No 
discussion will be permitted in respect of an answer given to a question. 
According to S. N. Banerjee, “They (the restrictions) seem to me to de- 
feat the purpose of a beneficial legislation. In the House of Commons, 
sometimes when an answer has been giver further questions are address- 
ed to the Minister on the same subject apparently with a view to offer 
an explanation or removing a misconception. In the House of Lords, 
even greater latitude is allowed in putting questions. One of the ob- 
jects which the Government had in view in conferring the Tight of in- 
terpellation was to afford opportunities for clearing up misconceptions 
with regard to the measures of Government and the conduct of officials. 
ooking at the matter from this standpoint, the object which the Gov- 
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ernment had in view would be best served by adopting the practice of 
the House of Commons—a practice which has seen the wisdom of ages.” 

(11) There was practically no chance for the non-official members to 
amend the bills introduced by Government. The bill had to be passed 
in ‘the form in which it had been previously approved of by the Gov- 
ernment of India or the Secretary of State for India. Under the circums- 
tances, debates in the legislatures were a mere formal ceremony. They 
were considered to be a farce by certain critics. To quote Sir Barnes 
Peacock, “He had always understood and he still held that the office 
of a member of Council was a high and honourable one; but if he believ- 
ed that the constitution of this Council was such that its members were 
bound to legislate in any manner that either the Board of Control or 
the Honourable Court of Directors might order, he should say that 
instead of being a high and honourable office, it was one which no man 
who had a regard for his own honour and independence, could consent 
to hold, for his own part he could state freely and without hesitation 
that he would rather resign his. office than hold it on that tenure, He 
believed that the trust Axe duty committed to every member of the Le- 
gislative Council was to act according *o his own judgment and con 
science.” 

(12) In his presidential address delivered in ‘1893 at the Lahore ses 
sion of the Indian National Congress, Dadabhai Nauroji observed thus: 
“By the Act of 1892 no member shall have the power to submit o pro- 
pose any resolution or divide the Council in respect of any such anan 
cial discussion or in answer to any question asked under the aw:ority 
of this Act or the rules made under this Act. Such is the poor character 
of the extent of the concession made to discuss finances or to put ques- 
tions. Rules made under this Act shall not be subject to alteration oF 

. amendment at meetings for the purpose of making laws and regulations. 
Thus, we are to all intents and purposes under an arbitrary rule.” 

(13) The provincial Councils were too small in size to represent the 
people of the provinces. In the case of Bengal, 7 elected members ré- 
presented 70 million people. There were certain sections of the pro- 
vince which were given practically no representation at all. In his pre- 
sidential address delivered at Lucknow in 1899, R. C. Dutt observed 
thus: “Half a dozen members elected under somewhat complicated rules 
can scarcely express the views of the people of a province with a popula- 
tion of 30 or 40 million or more. We do not wish for the absolute con- 
trol of the administration of the country, but we do demand an adequate 
means of placing our views before the Government before it decides 
any. questions affecting our welfare.” 

(14) According to W. C. Banerjee, “The Act does not profess to 
give us much. We must go on with our agitation and not stop until 
we get what we all think and we all believe and what we have a right 
tonget.” According to C. Y. Chintamani, “Strictly limited were the op 
portunities of members, not a few of them did make themselves useful.” 
According to Pandit Madan Mohan Malaviya, “The Act still left Indians 
without any real voice in the administration of their country. They 
found that the administration was not being conducted in the best in- 
terests of the people of the country, but it continued to be conducted on 
extravagantly costly lines. They found that the level of taxation was 
maintained much. higher than was necessary for the purpose of good 
administration; the military expenditure of the Government was far be- 
yond the capacity of the country to bear; that an excessively large por 


= 
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uon of tne revenues raised from the people was being spent on what we 
‘may call imperial purpose.” 

Prof, Deshpande observes : “Although the Act of 1892 was the out 
come of patient waiting and a lot of agitation, it did not give anything 
substantial to the people of India. The system of election was round- 
about and unfair. The functions of the Legislative Council were cir- 


cumscribed. The members could not ask supplementaries. The num- 
? 


ber of the non-official members was pretty small. The actual working 
of the Act manifested its hollowness. However, on its credit side, it in- 


“troduced the principle of election for the first time and gave the Le- 


gislature some control over the Executive, which paved the way for fur- 


The view of P.E. Roberts is that “these reforms, though they did 
Not satisty the extreme wing of the advanced party, constituted a not 
able step forward in the direction, if not of Indian Self-Government, yet 
of Indian participation in the highest administrative functions. Hence- 
forward men of Indian birth sat at the same Council Board as the Vice- 

and the Executive members. Though they could riot outvote the 
official majority, if it was solidly arrayed against them, on all questions 
where there was a difference of opinion, they could often determine the 
issue, for they formed usually a third of the total Council, In any case, 
they had the right of expressing their opinions; their views were listened 
to with deference, and it was incumbent upon the Viceroy and his lieu- 
tenants to meet their criticism.” ; 


However, one might conclude by saying that. though the Act of 
1892 fell far short of the demands made by the Indian National Gon- 
gress, it was a great advance upon the existing state of things, By con 
ceding the principle of elections and giving the Legislative Councils 
some control over the Executive, it paved the way for future ‘progress 
on those lines which were destined to place in the hands of the Indians 


a large measure of control over the administration of the country. 
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CHAPTER VI 
THE MINTO-MORLEY PERFORMS 


The regime of Lord Curzon (1899—1905) added to the discontentment 
in the country. The people resented his autocratic and bureaucratic 
attitude. According to Lord Curzon, the people of India were not fit 
to occupy any place of responsibility in the country. Whenever he had 
to make any high appointments, he imported men directly from England. 
This could hardly be welcomed by the Indians, Lord Curzon was the 
enemy of Indian demand for self-Government. According to him, the 
Englishmen were selected by Providence to rule over India and they will 
be going against the will of God if they transferred powers into the hands 
of the Indians in any shape or form. Such a theory of divine right 
of Kings was not palatable to the Indians. Lord Curzon worshipped 
the god of efficiency and did not care for self-Government. His amend- 
ment of the Calcutta Corporation Act crushed self-Government in Cal- 
cutta. The Indian Universities Act (1904) officialized the universities. 
He took pride in the fact that he could speak on behalf of the people 
of India. He equated himself with the Government of India. The par- 
tition of Bengal in 1905 created a Storm of opposition which was not 
silenced till the partition itself was cancelled after 6 years. In short, 


“Perhaps no single British administrator in India gave a greater impt 
tus to the national movement than Lord Curzon with his ill-disguised 
contempt for the Indian National Congress.” Mr. Gokhale referred to 
the work of Curzon in these words: “For seven long years, all eyes had 
constantly to turn to one masterful figure in the land—now in admiration, 
now in astonishment—more often in anger and pain till at last it has 
become difficult to realize that a change has really come. For a parallel 
to such ən administration, we must, I think, go back to the time of 


tule in India. To him, India was a country where the Englishman was 
to monopolize for all time all power, and talk all the while of duty. 
The Indian’s only business was to be governed and it was a sacrilege on 
his part to have any other aspiration. In his scheme of things, there 
was no room for the educated classes of the country, and having failed 
to amuse them for any length of time by an empty show of taking them 
into his confidence, he proceeded in the end to repress them.” Accord- 
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ing to Satyapal and Prabodh Chandra, “Never since the dark days of Lord 
Lytton’s Viceroyalty had India been so distracted, discontented and des- 
pondent, the victim of so many misfortunes, political and others, the 
target of so much scorn and calumny emanating from the highest quar- 
ters, its most moderate demands ridiculed and its most reasonable pray- 
ers greeted with stiff negation, its noblest aspirations spurned and de- 
nounced as pure mischief or solemn nonsense, its most cherished ideals 
hurdled down from their pedestal and trodden under foot. Never had 
the condition of India been more critical than it was during the ill-star- 
red administration of Lord Curzon.” According to Dr. Pattabhi Sita- 
ramayya, “His curtailment of the powers of the Calcutta Corporation, his 
Official Secrets Act, his officialization of the Universities which made edu- 
cation costly,...... his Tibetan Expedition...... and finally his Partition 
of Bengal, broke the back of loyal India and roused a new spirit in the 
nation. Even more galling to our sense of self-respect than his speech 
in Calcutta regarding our untruthfulness, was his sweeping charge that 
we Indians were, by our environment, our heritage and our upbringing, 
‘unequal to the responsibilities of high office under British rule.” 


The period between 1905 and 1909 did not in any way silence or re- 
move the restlessness in the country. As a matter of fact, the existing 
restlessness and discontentment increased during this period. The re- 
sounding victory of Japan over Russia in 1905 created feclings of hope 
in the minds of the Indians that the East was rising” It inspired them 
with confidence in their future success and the failure of the West. The 
feelings of occidental invincibility were set side. There was a feeling 
that England was declining. In the field of commerce, Germany and 
U.S.A. were suspected to have the upper hand. 


Sir Henry Cotton says: “New impulses also are springing up on 
every side and striking the chord of national life. The people of India 
are not blind to signs which all who run may read. Gleams of hope 
are reflected from the gradual solution of the Irish question, and the oft- 
repeated acknowledgement that Ireland must be governed in accord- 
ance with the wishes of her people. The progress of freedom’s battle in 
Russia is eagerly watched and noted. The Egyptian movement, with its 
strong national leanings, reacts on India. The Pan-Islamic „agitation, 
the popular movement in Persia, and even so-called Ethiopianism in 
South Africa, are not without their effect. The marked activity of Young 
China, the persistent privileges granted to foreigners under the Treaties, 
the determined attempt to obtain possession of important sources of re- 
venue kitherto controlled by Europeans—the sights of what is undisguised 
by a national and patriotic movement in that great Eastern country—are 
echoed with sympathetic and intelligent interest in Taidiaw yea Above all, 
there is Japan, What an inspiration has been afforded by the character 


1. According to Pradhan, “It is impossible to exaggerate the efect 
of the Japanese victory on the Indian minds. The educated classes. ane 
in particular the young student world, began the study of Japan an 
to inauñe into the causes that made her so great and powerful, that en- 
abled her to inflict such a crushing defeat on one of the greatest military 
powers of the West. Her successful resistance against the aggressive 
designs of Russia was attributed to her unique patriotism, spirit of wa 
sacrifice and nationality. These virtues, it was thought, would wor 
miracles and enable even a subject and disarmed country like India, to 
free nerself from the crushing bondage of England.” 
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of these Eastern Islanders! What an example they have not set to the 
East of the power of a patriotic spirit! ‘The example is pot lost in India 
The force which has made Japan what she is, is national existence. It 
is based on collective action which independence alone can give..... 
The people of India have caught fire from the patriotic instincts which 
are animating the world around them.” 


The victory of the Liberals in 1906 filled the Indians with hope. 
But to their utter disappointment, the Liberals did not take the Indian 
National Movement seriously. They had heard little about it except 
from Henry Cotton and W. Wedderburn. Lord Morley, the new Sec- 
retary of State for India, did not bring with him a new attitude towards 
India. He was not convinced of the nationalist movement in India. 
He believed in what he called “the unchanging East.” His belief in free 
trade and the rule of law did not suit the Indian situation. India stood 
in need of protection and not free trade. The Indians had no liking for 
the rule of law because, given the chance, they would like to pull down 
the whole of the legal superstructure set up by the British in India. Lord 
Morley was intolerant of Eastern mysticism. His humanitarianism hard- 
ly went beyond the Suez Canal. It was evident that Lord Morley was 
not fitted to remove the prevailing discontentment in the country 


The unprecedented rise in the prices hit the middle classs hard «nd 
created uneasiness in their minds. 


The humiliating treatment which was being meted out to the 
Indians in Ceylon, Malaya, Mauritius, British Guinea, Fiji, Natal, Kenya 
and South Africa was agitating the minds of the Indians. 


By 1906, the idea was gaining ground among the Indians that the 
constitutional programme of the Indian National Congress will take them 
nowhere. The result of this was that a large number of secret socie- 
ties came into existence, They believed in secrecy and violence. They 
were the worshippers of cult of bombs (humorously called sweets). These 
people believed that the only way to extort concessions from the British 
was to frighten them. They believed in a policy of intimidation and 
outrage. They carried out political dacoities and perpetrated murders 
Between 1906 and 1909, over 550 cases came before the courts in Bengal. 
A British magistrate was wounded in Assam. The Collector of Nasik 
was shot dead. An attempt was made on the life of Fraser. The bomb 
outrage at Muzaffarpur and the Moniktollah conspiracy trial caused 
great excitement. B. G. Tilak was arrested and sentenced to 6 years’ trans- 
portation. 


The agrarian grievances of the people of the Punjab in the canal 
colonies resulted in a lot of trouble. There were rumours that plague 
was spreading to Northern India. Riots occurred at Lahore, Rawal- 
pindi, etc. Lala Lajpat Rai and Ajit Singh were the leaders of this 
popular movement in the Punjab. The British Government got fright 
ened on account of the fact that the Punjab was the recruiting ground 
for the Indian army and the loyalty of the Punjabis was considered to 
be an absolute necessity for the safety of the British Empire in India. 
Lord Minto enacted two more laws to tackle the situation. Those were 
the Seditious Meetings Act and the Explosives Act. He got Lala Lajpat 
Rai and Ajit Singh arrested and deported from the Punjab. A few Ben- 
gali political leaders were arrested and detained. The Government made 
frequent use of the Regulation of 1818. 


—yT 
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It cannot be denied that when the Liberals came to power they had 
wo definite proposals to tackle the Indian problem. ‘That explains the 
policy of bungling during the years 1906-9. It was felt that something 
fust be donc to win over at least certain sections of the people of 
India, Consequently, along with the policy of repression there went on 
correspondence between Lord Minto and Lord Morley with regard to 
the nature and extent of the reforms to be given to the people of India 
In August, 1906, Lord Minto wrote thus: “We, the Government of India, 
cannot shut our eyes to present conditions. The political atmosphere is 
full of change. Questions are before us which we cannot afford to ig- 
more and which we must attempt to answer and to me it would appear 
all important that the initiative should emanate from us, that the Gov- 
ernment of India should not be put in the position of appearing to have 
its hands forced by agitation in this country or by pressure from Home 
that we should be the first to recognise surrounding conditions and to 
place before His Majesty's Government the opinions which personal ex- 
perience and a close touch with the every-day life of India entitle us 
to hold.” 


Lord Minto forwarded his recommendations t0 Lord Morley in 
1907. His object was to give to the loyal and moderate educated classes 
a greater share in the Government of India. He suggested the formation 
of Advisory Councils in addition to the Legislative Councils. The Im 
perial Advisory Council was to include a few chiefs. Regarding the Im- 
perial Council, it was recommended that 28 members should be elected 
of whom 12 be chosen by members of the Provincial Legislative Coun- 
cils, 7 by landholders in various provinces, 5 by Muslims, 2 by Chambers 
of Commerce, etc. In the case of Provincial Councils, ‘election was to 
be made by the members of the municipal boards, by landholders and 
Chambers of Commerce, by Indian commercial community, universities, 
Muslims and representatives of special interests. The number of offi- 
cials and non-officials was to be equal both in the Provinces and at the 
Centre. The Governors and the Viceroy were given the right of veto. 
Legislative Councils were to be given the right of moving resolutions and 
asking questions on subjects. of public interest and also to discuss the 
budget. 


The following is the extract from a letter of Lord Minto to Lord 
Morley: “The time is getting on, and we must arrange a plan of cam- 
paign as to our reforms, not only as to the nature of the reforms them- 
selves but as to how and when we are to launch them. 


The frame-work I would attempt to build upon would bè: 

(a) A Council of Chiefs, small in number to begin with, to deal 
with questions affecting Native States and their relation with British 
India, for the express purpose of recognizing the loyalty of Ruling 
Chiefs and enlisting their interest in Imperial affairs; 

(b) The enlargement of the Imperial and Provincial Legislative 
Councils on a more representative basis, and greater opportunities for 
debate in those Councils; 


(c) Increased popular representation on District Councils and 
greater powers to be given to them; 


(d) The appointment of a Native Member to the Viceroy’s Council, 


probably to the Legislative Department; 
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(e) The creation of a Department of Education in place of the 
Supply Department; 

(f) Also probably the addition of a Member to the Executive Coun- 
cils of the two Presidencies, and I should hope that such Member would 
be a native; 


(g) The establishment of an Executive Council of four for Bengal 
and the United Provinces, one of each such Councillors also, | hope, 
being a Native. 

I have not really as yet thought out these two last ports and there 
may possibly be strong reasons against them. I should not be inclined 
to make the appointment of a Native to the Executive Councils obliga- 
tory, but my intention would be that it should be held by a Native; and 


(h) 1 would cancel the suggestion for Advisory Councils altogether. 


From what I hear the appointment of a Native to the Viceroy’s Coun- 
cil would not be disapproved of by several of my colleagues, the only 
strong opposition would be from K. There would no doubt be some 
bitter criticism in a portion of the Anglo-Indian Press. but, on the other 
hand, I know that we should receive strong and influential support from 
another portion of it, and also the best opinions from the official world. 
And there is no need for legislation, or even discussion on my Council. 
We can ourselves decide.” (India—Minto and Morley, by Mary, Coun- 
tess of Minto, pp. 214-215). 


Lord Morley accepted generally the proposals of the Government, 
but rejected the proposal for the institution of Advisory Councils and 
the Chamber of Princes. 


During this period, a great event had taken place. The Muslims 
dreaded the coming of the reforms. They had a feeling that their in- 
terests will not be safe. On October 1, 1906, a Muslim deputation head- 
ed by H. H. Aga Khan waited upon Lord Minto and put forward their 
claims for separate electorates and weightage of seats for the proper 
representation of their community under the reforms. Lord Minto um 
hesitatingly accepted their claims as valid and gave them the follow- 
ing assurance: “The pith of your address, as I understand it, is a claim 
that under any system of representation whether it affects a Municipality 
or a District Board or a Legislative Council, in which it is proposed to 
introduce or increase an electoral organisation, the Mohammedan com- 
munity should be represented as a community. You point out that in 
many cases electoral bodies as now constituted cannot be expected to 
return a Mohammedan candidate, and if by chance they did so, it should 
only be at the sacrifice of such a candidate's views to those of a majority 
opposed to his community whom he would in any way represent: and 
you justly claim that your position should be estimated not only on 
your numerical strength, but in respect to the political importance N 
your community and the service it has rendered to the Empire. I am 
entirely ın accord with you. Please do not misunderstand me. I make 
no attempt to indicate by what means the representation of communities 
can be obtained, but I am as firmly convinced as to believe you to be 
that any electoral representation in India would be doomed to mis- 
chievous failure which aimed at creating a personal enfranchisement 
regardless of the beliefs and traditions of the communities composing 
the population of this Continent.” In December, 1906, the Nawab of 
Dacca appealed to the Muslims of India to form the “All-India Muslim 
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Confederacy.” Its object was “to support. whenever ible, all mea 
A j) Pi 
sures emanating from the Government and to protect the cause and ad- 
| vance tle interests of our co-religionists throughout the country, to con- 
" overt the growing influence of the so-called Indian National Congress, 
C which has a tendency to misinterpret and subvert British rule in India, 
oF which might lead to that deplorable sitnation, and to enable our young 
"men of education, who for want of such an association have joined 
1 Congress Camp to find scope, according to their fitness and ability, for 
i ot life” Thus it was that the All-India Muslim League was founded 


1906. 
The Government of India recommended to the Home Government 
to accept the principle of giving separate representation to the Muslims. 
It is true that Lord Morley at the outset did not accept proposals of the 
Government of India on this point but ultimately he gave way. The 
Hindus protested, but without any effect. The Government accepted 
the claim of the Muslims to separate representation. 

In December 1908, Lord Morley introduced his famous biil in the 
House of Lords. Regarding the scope of the Bill, Lord Morley declar- 
ed: “If I were attempting to set up a rliamentary system in India, 
or if it could be said that this chapter of reforms led directly or necessarily 
up to the establishment of a parliamentary system in India, I, for one, 
would have nothing to do with.” The Bill was passed in 1909 as the 
Indian Councils Act. 

Provisions of the Act. (1) The Act of 1909 enlarged the size of 
the Legislative Councils. The additional members of the Governor- 
General's Council were increased up to a maximum of 60, those of Mad- 
ras, Bengal, U.P., Bombay, and Bihar and Orissa to a maximum of 50 
and those of the Punjab, Burma and Assam to 30. 


(2) Lord Morley insisted on retaining @ substantial official majo- 
rity in the Imperial Legislative Council and consequently it was provided 
that the Imperial Legislative Council shall consist of 37 officials and 
$2 nonofficials. Out of the 37 officials, 28 were nominated by the Gover- 
nor-General and the rest were to be ex-officio. The ex-officio members were 
to be the Governor-General, 7 ordinary members of the Council, and one 
extraordinary member. Out of the 32 non-official members, 5 were to b: 
Nominated by the Governor-General and the rest were to be elected. 


(3) The Act did not provide for any official majority in the Pro- 
vincial Legislative Councils. The majorit“ of the members were non- 
officials, However, this does not mean that there were non-official elect- 
ed majorities in the Provincial Councils. Some of the non-officials were 
Nominated by the Governor and the Government could always depend 
upon the unflinching loyalty of the nominated electéd members. The 
Government could manage to have a working majority in the Provincial 
Legislative Councils with the help of the officials and the nominated non- 
officials. To take one example, the Madras Legislative Council consisted 
of 21 officials and 16 non-officials. The ex-officio members were the Gover- 
nor, 3 members of the Executive Council and the Advocate-General. The 
Temaining 16 officials were nominated by the Governor. Out of the 26 
non-officials, 5 were nominated and only 21 were elected. It is clear that 
there were 26 nominated members and only 21 elected members. Evi- 
dently, there was a nominated majority. The same applied to other 
Provinces. 


(4) According to the Government of India. territorial representation 
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was not suited to the people of India. Representation by classes aud’ 
interests was the only practicable method of embodying the elective princi- 
ple in the constitution of the Indian Legislative Councils. The Act pro- 
vided for separate or special electorates for the due representation of the 
different communities, classes and interests. The remaining seats were 
allotted to the municipalities and district boards which were called 
general electorates.” 


In the case of Madras, there were 21 elected members of the Le- 
gislative Council. Out. of these, two were elected by the Mohammedans, 
2 by Zamindars and 3 by landlords other than the Zamindars, one py 
the Corporation of Madras, one by the Madras Chamber of Commerce, 
one by the Madras traders association and one by the planting commu- 
nity. The rest of the 9 members were elected by the Municipal Coun- 
cils, District and Taluka Boards. In the case of the Imperial Legisla- 
tive Council, the total number of the elected seats was 27. Out of these, 
6 were allotted to the landlords, 5 to the Mohammedans and one to the 
Mohammedan landlords and one each to the Bengal and Bombay Cham- 
bers of Commerce. The remaining 13 seats were filled by the. non-offi- 
cial members of the Provincial Legislative Councils. 


(5) The functions of the Legislative Councils were increased. Ela- 
borate rules were made for the discussion of the budget in the Imperial 
Legislative Council. Every member was given the right to move any 
resolution relating to any alteration in taxation, any ‘new loan or- any 
additional grant to local Governments proposed or mentioned in thè fin- 
ancial statement or explanatory memorandum. The Council was not 
permitted to discuss expenditure on interest on debt, ecclesiastical expen- 
diture, und State Railways, etc. It is to be noted that the ‘financial 
statement was first referred to a Committee of the Council with the Fin- 
ance Member as its Chairman. Half of its members were to be nomi- 
nated by the head of the Government and the other half were elected 
by the non-official members of the Council. 


(6) The members were given the right of asking questions and sup 
plementary questions for the purpose of further elucidating any point. 
But the Member-in-charge of department might refuse to answer the 


supplementary question off-hand. He may demand some time for the 
same, 


(7) The members were given the power to move resolutions in the 
Councils. ‘Those resolutions were to be in the form of a definite recom- 
mendation to the Government. Those must be clearly and precisely €x- 
pressed and must raise definite issues. The resolutions were not to con- 
tain arguments, inferences, ironical expressions, etc. The President 
was authorised to disallow any resolution or part of a resolution without 
giving any reasons for the same. 


(8) Rules were also framed under the Act for the discussion of mat- 
ters of general public interest in the Legislative Councils. ` No discussion 
was permitted on any subject not within the legislative competence of 
the particular Legislature, any matter affecting the relations of the Gov- 
ernment of India with a Foreign Power or a native state, and any matter 
under adjudication by a court of law. 


(9) The Act raised the number of the members of the Executive 
Council in Bombay, Bengal and Madras to 4. It also empowered the 
Government to constitute an Executive Council for a Lieutenant-Gov- 
ernor’s province also. 
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(10) In the Provinces, the University Senates, landlords, District 
Boards, Municipalities and Chambers of Commerce were to elect mem: 
bers. Muslims were given separate representation. Muslim members of 
the Legislatures were elected by the Muslims themselves. 

(11) Disqualifications were imposed on political offenders. They 
could not offer themselves for election. However, the heads of the Gov- 
ernments were given the power to remove those disqualifications. 


Criticism of the Act 


(1) The reforms of 1909 could not come up to the expectations of 
the Indians. What the people of India demanded was that there should 
be set up a responsible government in the country. But the sacred heart 
of the reforms of 1909 was “benevolent despotism.” While introducing 
the Bill in the Parliament, Lord Morley had declared that he had no in- 
tention to give to people of India responsible government. Under the 
circumstances, the reforms could not satisfy the people. It has been right- 
ly pointed out that the people of India presented a cheque for £1,000 
and they were given only £1. No wonder, the people were not satisfied. 
The reforms introduced a change not of kind but of degree, Minor addi- 
tions were made in the powers of Legislatures and also in their size. But 
that was hardly substantial. The people were dissatisfied. 

(2) The reforms led to a lot of confusion, While parliamentary re 
forms were introduced, no responsibility was given. The result was 
thoughtless and irresponsible criticism of the Government. Indian lea- 
ders made legislatures the platforms for denunciation of the Government. 
The fecling that they will not have to shoulder responsibility made the 
members critical of the Government. 

(3) The reforms introduced the system of elections: But the number 
of voters was very small. In some cases, the number of voters in a con- 
stituency did not exceed 9 or 10. Since the number was small, all the 
votes could be bought. Women were completely excluded. ; 

(4) The system of elections was indirect. The people elected mem- 
bers of local bodies. The latter elected members of an electoral college. 
The electoral college elected members of the provincial legislature and 
the members of the provincial legislature elected members of the Imperial 
Legislature. The result was that there was no connection between the 
people and the members sitting in the legislature. The members felt no 
responsibility towards the people. 

The representation of the people at large became .in fact a process 
of infiltration through a series of sieves. The authors of the Joint Report 
of 1918 remarked thus: “There is absolutely no connection between the 
supposed primary voter and the man who sits as his representative in the 
Legislative Council, and the vote of the supposed primary voter has no 
effect upon the proceedings of the Legislative Council. In_ such circum- 
stances, there can be no responsibility upon, and no: political education 
for the people who nominally exercise a vote. The work of calling into 
existence an electorate capable of bearing the weight of responsible gover- 
nment is still. to be done.” 

(5) The Act of 1909 introduced separate electorates for Muslims. 
The evil did not end there. In 1919, the Sikhs also got separate elector- 
ates. The Act of 1985 gave separate representation to Indian Christians. 
Anglo-Indians Europeans and Harijans. It cannot be denied that one of 
the effects of communal representation was the establishment of Pakistan 
in 1947, According to Mahatma Gandhi, “The Minto-Morley Reforms 
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have been our undoing. Had it not been for separate electorates then 
cstablished, we should have settled our differences by now.” According 
to Jawaharlal Nehru, “A political barrier was created round them (the 
Muslims), isolating them from the rest of India and reversing the unify- 
ing and amalgamating process which had been going on for centuries.... 
This barrier was a small one at first for the electorates were very limited, 
but with every extension of the franchise it grew and affected the whole 
structure of political and social life, like some canker which corrupted 
the entire system. It poisoned the municipal and local self-Government 
and ultimately it led to fantastic divisions. There came into existence 
(much later) separate Muslim Trade Unions and students’ organisations 
and merchant chambers....these electorates, first introduced among the 
Muslims, spread to other minorities and groups till India became a 
mosaic of these separatist compartments....Out of them (communal elec- 
torates) have grown all manner of separatist tendencies and, finally, the 
demand for a splitting up of India.” According to the Report on In- 
dian Constitutional Reforms (1918), “It (the system of communal-elec- 
torates) was opposed to the teachings of history. It perpetuated divi- 
sion by creeds and classes which meant the creation of political camps 
organised against each other and taught them to think as partisans and 
not citizens. It stereotyped existing relations and was a very serious hind- 
rance to the development of the self-governing principle.” 

Prot. H. H. Dodwell has justified the introduction of communal elec 
torates in 1909 in these words: “The main criticism, both at the time 
and afterwards, directed against the Morley-Minto Reforms attacked the 
settlement made with the Muslims and the provision of special Muslim 
electorates. It was argued that the measure was bad, because it would 
tend to perpetuate the differences between the Hindu and Muslim com- 
munities; and it has since been pointed at as the source of those commu- 
nal difficulties which characterized the period that followed. ‘It is pos- 
sible that the first argument is partly true. But as against this we must 
remember that the differences between the two were so deep, so long 
standing, that no settlement which ignored them could have bee satis- 
factory, and any settlement which recognized them would. have been 
accused of perpetuating them. The second argument has, I think. no 
element of truth about it. Its authors forget that the Hindu-Muslim 
question is quiescent when there is no uncertainty about the political 
position. So long as the Muslims exercised power, in the well estab'ish- 
ed Maratha States, under the British autocracy, communal difficulties, 
though ever latent, could not break out into open conflict. They arise 
whenever the future control of power looks uncertain. They arose, for 
instance, when the Mughal Empire was decaying under Aurangzeb. They 
were certain to revive as soon as the British autocracy was seen to be 
preparing to divest itself of power. If any man can be accused of creat- 
ing this source of weakness in modern times. Tilak is much guiltier than 
Minto. But, indeed, Tilak himself in this matter was the victim of cir- 
cumstances, the heir of that political division which a long-distant past 
had imposed upon the country.” (India, pp. 212-8), 

Dr. K. M. Munshi observes: “The rising democracy having been 
stabbed, Minto promised separate electorates to the Muslims in the 
proposed Reforms. A religious minority, at the behest of the British 
authorities, was accorded a political existence as a make-weight against 
the growing nationalism in the country, while the Councils established 
under the Minto-Morley Reforms of course remained ‘gilded shams’ 
with ‘magnified non-entities whose constituency was the Government 
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House’ The British played power politics. By giving separate electo- 
rate to the Muslims, which the Nationalist Muslims did not want, they 
achieved several results: 


(1) They segregated a part of the people into a separate entity, im- 
posing a barrier to healthy national evolution. 


(2) By making communal and religious exclusiveness the basis of 
division, they brought up centrifugal passions from the lower strata of 
Muslim life to the surface, and effectively disturbed the harmony of na- 
tional outlook—which prevailed ‘among the progressive national-minded 
leaders of all communities. 

(3) They reduced the advanced nationalist Muslims to the position 
of individuals un-representative of Muslim opinion. 

(4) By mobilising communal passions among the Muslims, they 
gave scope, by way of anti-thesis, to similar passions among Hindus com- 
ing to the surface. 

(5) Thus was India pushed by British power politics down into the 
valley of communal antagonism. 

(6) The Act gave great importance to the vested interests by giving 
special representation to the vested interests, such as landholders, Cham- 
bers of Commerce, etc. 

(7) The Indians resented the maintenance of an official majority 
in the Imperial Council. Although the Government of India had express- 
ed their willingness to allow the Indians to have a majority at the cen- 
tre, Lord Morley did not agree to it on the ground that since the 
Indians were given a non-official majority in the provincial councils, the 
Imperial Council should be maintained as their place of refuge in case 
they were defeated in the provinces. 3 

(8) Although non-official majority was given in the provincial councils, 
the practical result was nothing. The non-official majority was nullified by 
the fact that it included nominated members. There was no real majo: 
rity of those who represented the people” 


_ According to the Prime Minister Asquith, “The practice of creat- 
in a non-official majority is, I must point out to the House, not 
at all the same thing as creating an elective majority. They are 
not representatives at all. The non- ficial element is largely com- 
posed of nominated members. Therefore it is ‘not at all the same 
thing as if you were giving the elected representatives of particu- 
lar classes or communities a voting majority on the Council to which 
they belong. Whatever dangers may be apprehended—they are shadowy 
—from the recognition of this non-official majority, they are amply safe- 
guarded against by the security, namely the initiative of the power of the 
veto by the Viceroy, or in the case of the other Councils, by the Lieu- 
tenant-Governor, which I think may be regarded as very adequate safe- 
guards against anything in the nature of violent or revolutionary legisla- 
tion.” According to Coupland, “Non-official. majorities were allowed in 
the Provinces but there were serious limitations. Since the ultimate res- 
Ponsibility for the good government of India was still vested in the British 
Parliament which meant the maintenance by the Central Government of a 
wide measure of control over Provincial Governments, the Councils’ field 
of action, both in administrative and legislative matters, was still severely 
circumscribed, and the constant necessity of having to refer to the Centre 
nd accent its decisions tended to give their. proceedings an air of un- 
reality.” 
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(9) The Indians wanted the government of England to make a clear 
declaration as to what their goal was going to be in India. Was it to 
be the establishment of a responsible Government in India? If so, with 
in how much time and by what means? The Act of 1909 gave no ans- 
wer to all these important questions. 


(10) The reforms were in the nature of a half-way house which could 
scarcely satisfy the expectations of the Indians who wanted the transfer 
of power into their hands. 


(11) The principle of responsible government was not allowed to 
germinate in the system. The responsibility still lay with the Govern 
ment, Parliamentary usages were adopted and generally followed, but 
the spirit of parliamentary government was absent. The result was fric 
tion. Influence without responsibility has always been disastrous in jts 
operation. The debates lacked life because they could not affect the gov- 
ernment. Whatever might be the opinion of the non-officials, the gow 
ernment always carried the day with the help of the official bloc. 


Lionel Curtis has described the helpless situation thus created in 
these words: “The vital defect of Minto-Morley principle is that it 
leaves the whole responsibility for government on one set of men, while 
rapidly transferring power to another set of men. It operates to render 
electorates less fit for responsible government instead of more so. It 
creates a situation eminently calculated to exasperate the executive and 
legislature with each other and therefore to throw the British Govern 
ment and the Indian community at large into a posture of mutual an- 
tagonism.” “The elected member, untempered by any prospect having 
to conduct the Government themselves, had everything to gain by haras- 
sing government, and preventing it from passing the measures which it 
knows to be vital. In actual practice what happens is, not that goveri! 
ment is defeated, but rather that it shrinks from proposing measures 
which it knows it cannot pass. The nerves of the state are slowly but 
surely paralysed. The elements of disorder grow and raise their hands. 
Every necessary measure for preserving order is denounced as an act of 
tyranny. The foundations of law decay, until suddenly, as in Ireland, 
the whole: structure collapses. order has to be restored at the cost 
bloodshed, and the growth of constitutional government is definitely 
postponed. No government suffering from creeping paralysis can main- 
tain its prestige.” ii 

Dr. K. M. Munshi says: “Political changes known as Minto-Morley 
Reforms were brought in as a stop to Moderates. Legislative Councils 
established under it were not intended to bring Parliamentary Govern- 
ment as Viceroy Minto himself hastened to emphasize. Though they 
were merely consultative, special care was taken to see that ‘class. was set 
against class, community against community, each to cancel out the 
effect of the other” Zamindars and commercial classes were given dis 
proportionate representation at the expense of the politically minded 
classes, substituting those who cannot criticize for those who can, eve? 
going to the extent of creating interests before such interests were organis- 
ed or articulated. Morley. the Secretary of State, himself a Radical in Bri- 
tain, proved worse than a Tory so far as India was concerned.” According 
to Garrat and Thompson. “The Act made no theoretical change on the 
executive side, though the legislatures 1ight of criticism was increased. 
The changes in the legislatures were cautious and tentative. The King’s 
Proclamation of November 28, 1908, had foreshadowed Reforms in which 
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“the ‘principle of representative institutions’ would be prudently extend- 
ed but Morley had no intention of introducing any democratic system 
of control in India....For personal convictions, as well as for parliamen- 
“wary convenience he intended to keep the legislatures as advisory bodies 
and not as independent law-making ones....Any hope of the Provin- 
cial Councils developing into autonomous units was defeated by the ex- 
cessive decentralization which Morley encouraged, and the Decentraliza- 
tion Commission did little to modify.” 


Dr. A.B. Keith says: “The Reforms of 1909 failed in their object 
Gf that was to check the propaganda for self-government, and were clear- 
ly unlikely to satisfy the Extremists’ demand. Inevitably the control of 
“the Central Government over policy was reinforced by reminding the 
7 local governments that their oficials must not adopt in the Legislatures, 

Central or Provincial, any attitude critical of the decisions of the Indian 
_ Government.” 


The view of Pandit Bishen Narayan Dhar was: “Reforms are iñ- 
complet: in many respects and defective, but our complaint is against 
Regulations which are extremely faulty, and in some aspects defeat the 
object of the Act.” According to Surendra Nath Banerjee, “The Rules 
and Regulations framed for the implementation of the Reforms have 
practically wrecked the Reforms Scheme.” He asked: “Is the bureau- 
cracy haying its revenge upon us for the part we have played for secur- 
ing concessions ?” 


The Indian National Congress four resolutions dealing with 
the Reforms of 1909. In the words of Dr. Pattabhi Sitaramayya, “In the 
first it recorded the sense of disapproval of the creation of separate elec 

] torates on the basis of religion; it expressed dissatisfaction at (a) the ex- 
cessive and unfairly preponderant share of representation given to the 
followers of one particular religion, (b) the unjust, invidious and hu- 
miliating distinctions made between Muslim and non-Muslim subjects of 
His Majesty in the matter of electorates, the franchise and the qualifi- 
cations of the candidates, (c) the wide, arbitrary and unreasonable dis- 
ualifications and restrictions for candidates seeking elections to the 
uncils, (d) the general distrust of the educated classes running through 
the Regulations, and (e) the unsatisfactory composition of the non-official 
majorities in the Provincial Councils, rendering them ineffective and 
unreal’ By the second resolution it urged the creation of Executive 
Councils to assist the Lt-Governors of the United Provinces, the Punjab, 
Eastern Bengal and Assam, and Burma. By the third resolution the 
Congress pointed out the unsatisfactory nature of the Reforms Regula- 
tions for the Punjab in (a) that the numerical strength of the Council 
was not sufficient to allow an adequate representation to all classes and 
interests, (b) that the elected element was unduly small and altogether 
insufficient, (c) that the principle of protection of minorities applied 
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members of the Imperial Legislative Council by the landholders and 

members of the District and Municipal Boards of Central Provinces.” 
The authors of the Report on Indian Constitutional Reforms put 

the condition created by the Reforts of 1909 in these words: “The Mor- 
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ley-Minto Reforms in our view are the final outcome of the old concep- 
tion which made the Government of India a benevolent despotism (tem- 
pered by a remote and only occasionally vigilant democracy) which might 
as it saw fit for purposes of enlightenment consult the wishes of its subjects. 
To recur to Sir Bartle Frere’s figure, the Government is still a monarch 
in durbar, but his councillors are uneasy, and not wholly content with 
his personal rule: and the administration in consequence has become 
slow and timid in operation. Parliamentary usages have been initiated 
and adopted in the councils up to the point where they cause the maxi- 
mum of friction, but short of that at which by having a real sanction 
behind them they begin to do good. We have at present in India 
neither the best of the old system, nor the best of the new. Responsi- 
bility is the savour of popular government and that savour the present 
councils wholly lack.” i 


Dr. Zacharias sums up his criticism of the Reforms of 1909 in these 
words: “The essence of these Morley Reforms lay in conceding what 
at once was evacuated of all meaning. Thus the elective principle of 
democracy was adopted: yet at the same time anti-democratic conmunal 
representation was added. The official majority was done away with; 
but the elected members remained in a minority. The membership was 
considerably , enlarged; but an emphatic disclaimer was issued simultane- 
ously that the new Council in no way meant the introduction of a par- 
liamentary system. The Council of India and even the Viceroy’s Exe- 
cutive Council were opened to some few select Indians; but the liberal 
aspect of admitting Indians to the arena of government could in no 
way disguise the fact that real power remained safely in British hands.” 

The critics point out that Reforms of 1909 gave the people “the sha- 
dow rather than substance.” They granted influence and not power an! 
according to George Washington, “influence is not government.” No 
wonder, Mazumdar described the reforms as “mere moonshine.” 


Government of India Act; 1915 


The Government of India Act, 1915 was a consolidating measure 
repealing and re-enacting the numerous parliamentary statutes relating 
to the administration of British India which had been passed between 
the years 1770 and 1912. This Act was amended in certain minor res- 
pects by the Government of India (Amendment) Act, 1916 which also 
contained certain substantive provisions not incorporated in the princi- 
pal Act. In 1919, the Act of 1915 underwent amendment by the passing 
of the Government of India Act, 1919. 
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CHAPTER VII 
THE MONTFORD REFORMS 


Circumstances Leading to Passing of Act of 1919 


The Reforms of 1909 “afforded no answer and could afford no answer 
to Indian political problems”. The reason for that lay in the fact that its 
authors had no intention to satisfy the aspirations of all the Indians. They 
merely aimed at winning over the Moderates to the side of the Govern- 
ment. This is clear from the speech of Lord Morley which he made in the 
House of Lords on February 23, 1909. He declared, “There are, I take it, 
three classes of people we have to consider in dealing with a scheme of 
this kind, There are the Extremists who nurse fantastic dreams that 
some day they will drive us out of India....The second group nourishes 
no hopes of this sort, but hopes for autonomy or self-government of the 
colonial species and pattern, and then the third section of this classification 
asks for no more than to be admitted to co-operation in our administration, 
and to find a free and effective voice in expressing the interests and needs 
of their people. I believe that the effect of the reforms has been, is being 
and will be to draw the second class who hope for colonial autonomy, into 
the third class who will be content with being admitted to a fair and full co- 
operation.” Jt is unfortunate that the Reforms pleased no section of the 
Indian population and consequently discontentment prevailed everywhere. 
There were certain other factors which added to the general unrest. 


Some internal and some external circumstances led to discontentment 
among the Muslims in the post-Reform period. They felt that a change 
in their policy was necessary to meet the situation. A proof of this is to 
be found in the modification of the constitution of the Muslim League. 
In January 1913, the Council of the League recommended to the Associ- 
ation the adoption of the following as its goal: “the promotion. among 
Indians of loyalty to the British Crown, the protection of the rights of 
Mohammedans and, without detriment to the foregoing objects, the attain- 
ment of the system of self-government suitable to India.” These recom- 
mendations were accepted by the Association at Lucknow on March 22, 
1918. The speakers attacked the anti-Muslim policy of Sir Edward Grey 
and expressed their great anxiety over the situation. | Although some 1n- 
fluential Muslims opposed the change in the constitution, the reas Pe 
was carried by a majority. His Highness the Agha Khan resigne e 
presidentship of the League as he did not approve of the change. 


Since the Muslims could not come to a settlement with the GoT 
ment regarding the conditions on which a Muslim University was to be 
founded at Aligarh, some resentment was created. 


‘There were some other factors which tended to weaken their faith in 
the goodwill of the Government of India and the British Government. 
During the Turco-Italian War (1911-12) in which Italy tried successfully 
to snatch away Tripoli and Syrenaica from Turkey, England did not assist 
the Turkish Sultan. The Balkan Wars of 1912-3 were considered by them 
as a great conspiracy of the Christian Powers against Turkey as “the we 
of Islam.” It was “represented as a struggle between the Cross and the 
Crescent.....” While some enthusiastic Indian Muslims showed their 
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sympathy by despatching a medical mission to Turkey in December 1912, 
others oro po unded the theory that the first and the foremost duty of every 
Muslim was allegiance to the Khalifa. Not content with a mere formula, 
they started an association called Anjuman-i-Khuddam-i-Kaaba. Its mem- 
bers took an oath to sacrifice their lives and property for the protection 
of holy shrines of the Muslims against non-Muslims. The British occup- 
ation of Egypt, the Entente Cordiale of 1904 (which gave France a free 
hand in Morocco), and the Anglo-Russion Convention of 1907 (which divid- 
ed the spheres of influence between Russia and England in Persia) 
pointed out the fact that the Christian states were determined to end the 
temporal power of Islam. Likewise, the revision of the Partition of Bengal 
in 1911 irritated and disappointed even the most conservative of the 
Muslims who regarded it as a surrender of the British Government to the 
propaganda of the Hindus. They came to believe in the slogan: “No 
bombs, no boons.” The entry of Turkey into the Great War in Novem- 
ber 1914 on the side of Germany created further difficulties. The Ger- 
mans tried to persuade the Indian Muslims that Turkey was engaged in a 
Jihad or holy war against England and it was their religious duty to fight 
against the Allies. The British alliance with the Sharif of Mecca who was 
regarded by all pilgrims as their traditional oppressor, also irritated the 
Indian Muslims, 


Jn 1915, a combined mission of the Turks and Germans visited Kabul 
and there met Obeidulla, Mohammad Ali and some other Indian Muslims. 
They framed the scheme for a provisional government in India in antici- 
pation of the liquidation of the British power in India. Although the 
Mission left Kabul, Obeidulla remained there. He appealed to the Czar 
of Russia and the Russian Governor of Turkastan for help to turn out the 
English from India. He planned to create an “Army of God” on the 
frontier of India. 


It is this estrangement of the Muslims with the British Government 
that brought the Hindus and Muslims together. At a public meeting at 
Cawnpore, the Hon. Mazar-ul-Haque, a leading Mohammedan, said: “The 
antiCongress Mussulman is fast becoming an extinct species and will have 
soon to be searched for in some archaeological museum.” Not only did 
the Muslim League change its creed, it entered into an understanding with 
the Congress in December 1916, at Lucknow. Thus, the Congress-Leaguc 
Scheme was adopted by the two organisations. A united front was forme 
against the Government. 


Another cause of unrest was the policy of racial discrimination follow- 
ed by the Government. “It affects a large number of persons, for its im- 
fluence is felt in every sphere of life. It has made impossible any social 
relations between Europeans and Indians and hampers the display of 
mutual good feeling. To it may be attributed the inequality of treatment 
in matters affecting the ordinary rights of citizens. The ‘restriction against 
Indians entering some of the services in the higher grade or being enrolled 
as Volunteers or holding a commission in the army or possessing arms with- 
out a license is galling in the extreme and produces much bitterness 0 
feeling. Wherever an Indian goes, the spectre of racial discrimination 
shadows him. In public and private places, in travelling by railways oF 
in steam boats and even in courts of justice, where special rights are Te 
served for the accused who are British-born subjects, a differential tear 
ment is accorded to Europeans and Anglo-Indians.” This was regarded to 
be a bitter pill which was difficult to swallow, especially by the educate 
Indians. 
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This racial discrimination was taken to extremes in the case of Indians 
who had migrated to the various colonies within the British Empire. Very 
discriminatory laws were passed in South Africa against the Indian immi- 
grants. The Orange Free State completely excluded the Indians. In 
Transvaal, they were not allowed to own jand and were made to live in 
special localities. In Natal, a license fee had been imposed on the Indians 
who entered as indentured labourers. They were deprived of their right 
to vote (1896). The Government of ‘Transvaal stopped the further im- 
migration of those Indians who were not already domiciled. In short, the 
attitude of the European population towards Indians, who were as much 
responsible for the development of the country as the former, was most 
distressing and most intolerable to any self-respecting nation. 


The result was that an agitation was started by Mahatma Gandhi in 
South Africa. There was a lot of suffering. But since the sympathy of 


although it was maintained that the Union of South Africa after 1909 had 
become independent of control from the Home Government. In spite of 
that, passive resistance ceased in 1911 as promises were given to remedy 
their grievances. Since the Dominion Government followed a policy of 
delay, Lord Hardinge criticised it in public in November 1913. The result 
was the passage of the Indians Relief Act, 1914 which removed some of 
the serious grievances of the Indians. Other things were settled by cor- 
respondence between Mahatma Gandhi and General Smuts. Gokhale went 
to South Africa in 1912 to advocate the Indian cause and bring about a 
compromise. It cannot be denied that the treatment of the Indians in 
South Africa created a lot of unrest in this country. 


The Indians contended that Morley-Minto Reforms were inadequate 
and consequently more should be given to them. But the Government 
maintained that they could not attend to this problem because of their pre- 
occupation with war. But this plea seemed to be hollow as the British 
Government had found time during the war to tackle the Irish problem 
and also pass the Reforms Act of 1918. This encouraged Indian politi- 
cians to press their demands also. 


The Hindus were encouraged by the fact that it was their agitation 
that had forced the Government to surrender to their demands of cancelling 
the Partition of Bengal. Naturally they argued that more could be secur- 
ed by following a similar policy. 

Some irresponsible and discouraging statements were made w foe 
highly-placed and influential Englishmen regarding the future o ni = 
and those had the effect of adding to disaffection in the country. To take 
one example, Chiro] wrote as follows: “There can never be between English- 
men and Indians the same community of historical traditions, of racial 
affinity, of social institutions, of customs and beliefs | that Gate. Beery 
people of our own stock throughout the British Empire. The absence o 
these sentimental bonds which cannot be artificially forged, makes it im- 
possible that we should ever concede to India the right of selt government 
which we have willingly conceded to the great British communities ot our 


own race.” He further added: “The justification of our presence in India 
is that it gives peace and security to all the various races and ital bee 
make up one-fifth of the population of this globe. To AES uce sé igo 

ernment into India would necessarily be to hand it over to the ascenda er 
of the strongest. That we are debarred from doing by the very bay i: 
which we hold India, and that is what Lord Morley must have had in his 


mind, when, in supporting the Indian Councils Act last year, he specifical- 
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ly excluded all possibilities of such assemblies ever leading to the establish- 
ment of parliamentary government in India. The sooner that is made 
perfectly clear the better.” Again, “A few Indians may dream of a united 
India under Indian rule, but the dream is as wild today as that of the few 
European Socialists who dream of the United States of Europe. India has 
never approached to political unity any more than Europe has, except 
under the compulsion of a conqueror.” 


Indian politicians stood for the government of provinces by the exe 
cutive councils. They believed that the association of an executive coun- 
cil with the Lieutenant Governor of a province made a lot of material 
difference in the exercise of arbitrary and discretionary powers by the 
provincial head. The new province of Bihar and Orissa had been given 
an executive council. A similar proposal for U.P. was supported by a 
great majority of the non-official members of the Indian Legislative Coun- 
cil. This was accepted by Lord Crewe, the Secretary of State for India, 
and a draft proclamation was laid before both Houses of Parliame'. But 
an address to the Crown was carried against it in the House of Ic ‘is on 
March 16, 1915. This Indian public opinion, with justice, resent. this 
unnecessary interference of the Home Government even in very minor 
matters. 


Another cause of resentment and dissatisfaction was the prospect of 
a federation of the British Empire after the war. It was contended by the 
Indians that in case the scheme of the federation materialised, India will 
become a slave not only of England, but of all the colonies within the 
British Empire. The idea of this subjection to the colonies “with their 
declared superiority of white races and their unblushing policies of Gov- 
ernment against all coloured races” disquieted the Indians and this made 
the situation tense. 


The Government of India sent a Despatch in 1911 to the Secretary of 
State for India proposing the modification of the Partition of Bengal and 
the transfer of the capital from Calcutta to Delhi. The language used in 
that Despatch was interpreted by some people as foreshadowing the gra- 
dual evolution of Home rule or self-government. Regarding the inter- 
pretation, Lord Crewe declared as follows in the House of Lords in June 
1912; “There is a certain section in India which looks forward to a mea 
sure of self-government approaching that which had been granted in the 
Dominions. I see no future for India on these lines. The experiment of 
extending a measure of self-government practically free from parliamentary 
control to a race which is not our own, even though the race enjoys the 
services of the best men belonging to our race, is one which cannot be 
tried. It is my duty as Secretary of State to repudiate the idea that the 
Despatch implies anything of the kind as the hope or the goal of the policy 
of Government.” 


This categorical denial by Lord Crewe was on the same lines as that 
of Lord Morley and Lord Minto. But the repercussions of such a state: 
ment were not desirable. Even the Moderates who had supported the 
Reforms from the time of their inception, became critical of the Govern- 
ment. The veteran Moderate leader—Gokhale—who always had a good 
word for the Government, insisted that the goal of the government must 
be and was to establish responsible government. The more the Govern- 
ment repudiated, the more the Moderates reaffirmed their faith in that. 
The result was that even the Moderates got fed up with the reforms of 
1909. 
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The reshufiling of the British Cabinet and the formation of the first 
coalition in June 1915 darkened the Indian horizon ali the more, for 
‘Chamberlain, the Secretary of State for India, was a thorough reactionary. 
Wedderburn wrote to Bhupendra Nath Basu in 1915 as follows: “I am 
“afraid we need not expect much from the present regime. We go back 
again to the old days of Lord Curzon, and all our vision must be swept 
away. The Anglo-Indian in India is just the same as before. It is his 
fault as well as ours and the Anglo-Indian press is openly hostile. I do 
fot expect much from England after the war, for though England may be 
willing, Anglo-Indians will block the way to a true rapprochement bet- 
ween the Indians and the British, and as we know to our cost, Anglo- 
Indians will prevail” It is evident that when the future prospects 

to be very dark, the people of India had every right to be discontented. 


‘The Press Act of 1910 had given the Government extensive arbitrary 
powers. Its actual working added to the long list of the “indictments 
against British rule and swelled the rising tide of anti-British feeling.” 
It was not denied that the liberty of the Press was being abused by some 
persons and there was the necessity of putting some check on it. But at 
the same time it was contended that, as in England, the machinery of the 
ordinary courts of law of the land should be employed to punish the 
defaulters. The Act was “a terrible weapon in the hands of the Execu- 
tive” and consequently its repeal was urged even by the Moderates who 
had defended it when it was on the legislative anvil. 


Although the Press Act in itself was bad, the situation was worsened 
by the passage of the Defence of India Act, 1915, which provided for 
the trial of revolutionary offenders by a strong bench of judges without 
appeal and the internment of sus It was considered to be a cruel 
compensation for the generous contributions of the Indians towards the 
cause of the Allies. 


During this period, Indian unrest manifested itself partly through 
revolutionary organisations having their headquarters in India or abroad. 
A large number of Indians had gone to the U.S.A. for study. By degrees, 
a group of them became anarchists through the and encourage 
ment of the Clan-na-Cael. Ultimately, the famous Ghadr Party was found- 
ed under Dr. Har Dayal. The latter sent emissaries and newspapers to 
India with a view to bring about a revolution in the country- He preach- 
ed to the Indians in America to g0 back to India and turn out the English. 


When the war broke out in 1914, about 8,000 Sikhs came back to the 
Punjab from the United States, Canada and the Far East. | Those who 
were suspected by the Government were interned. They tried to create 
trouble, but their attempts miscarried. 

The same year, a party of about 400 Punjabis chartered the Komagata 
Maru ship and set sail for Vancouver. ‘They were not allowed to land as 
they had defied the immigration rules and were ordered to go back to 
India. The Government of India decided to enforce the. Ingress into 
India Ordinance” in order to check the spread of agitation 1n the country. 
Since on their landing at Bajbaj they refused to abide by the orders of 
the Government, shots were exchanged on both sides and lives were lost. 
Ultimately, 31 persons were interned, but 28 including the organiser o! 
the whole show, disappeared. This unfortunate happening created un- 
necessary bad blood between the two countries. f 4 

As a result of the spread of revolutionary movement in the Punjab, 
the number of dacoities multiplied. ‘Loyal men were murdered. A rebel- 
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lion was planned for February 21, 1915, with headquarters at Lahore and 
subsidiary risings at Dacca, Jubbulpore and Banaras. But all these failed. 


Besides these revolutionary activities, B. G. Tilak and Mrs. Besant 
created a lot of stir all over the country by their propaganda through the 
Home Rule Leagues which were organised by them in Maharashtra and 
Madras. Tilak was a fiery speaker and belonged to the Extremist School 
and exercised great influence on the masses. Mrs. Besant explained her 
mission to her audiences in these words: “I am an Indian Tomtom, waking 


up all the sleepers so that they may wake and work for their motherland. 
This is my’ task.” 


Since the movement was gaining great popularity, the Governor of 
Madras, acting under the Defence of India Rules, prohibited Mrs. Annie 
Besant, Arundale and Wadia “from attending or taking part in any meet- 
ing, or from delivering any lecture, from making any speech, and from 
publishing or procuring the publication of any writing or speech compos- 
ed by them, placing their correspondence under censorship and directing 
that after the expiry of a brief prescribed period, they should take up their 
residence in one of the various specified localities, ceasing to reside at and 
near Madras.” These internment orders coupled with the restrictions on 
-the attendance of meetings by the students, created a lot of agitation. 
Besant became a martyr. Pressure was put on the Government from ail 
sides to release her. Demonstrations were held. In recognition of her 


sacrifices, she was elected the President of ‘the Indian National Congress 
in 1917, 


Joint resolutions were passed by the Congress Committee and the 
Council of the Muslim League on July 18, 1917 at Bombay. Those reso- 
lutions condemned the repressive policy of the Government and urged the 
withdrawal of those measures. It was fn this atmosphere of agitation and 
tension that Mr. Montagu came to India on his historic mission. 


Reforms in the Making 


While the public in India was agitated and demanded a revolutionary 
change in the system of administration, the Government, for some time, 
followed a policy of avoiding the issue. But the force of circumstance 
compelled it to face the problem in the long run, An attempt is made in 
the following paragraphs to explain as to how this change took place and 
Sr ball was set rolling which ultimately led to the passage of the Act 
ol A 


In its Despatch of August 25, 1911, the Government of India recom- 
mended to the Secretary of State the transfer of capital of India from 
Calcutta to Delhi, the creation of a Governor-in-Council for Bengal, 
a Lieutenant-Governor-in-Council for Bihar, Chhota Nagpur and 
Orissa, the restoration of the Chief Commissionership of Assam and the 
cancellation of the Partition. In para 3 of the same Despatch, it was stated 
that “the maintenance of British rule in India depends on the ultimate 
supremacy of the Governor-General-in-Council and the India Councils Act 
of 1909 itself bears testimony to the impossibility of allowing matters of 
vital concern to be decided by a majority of non-official votes in the Impe- 
rial Legislative Council. Nevertheless it is certain that, in the course of 
time, the just demands of Indians for a larger share in the government 0 
the country will have to.be satisfied and the question will be how this 
devolution of power can be conceded, without impairing the supreme 
authority of the Governor-Gencral-in-Council. The only nosible solution 
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of the difficulty would appear to be gradually to give to the provinces a 
larger measure of self-government. Until at last India would consist of 
a number of administrations, autonomous in all provincial affairs, with the 
_ Government of India above them all, and possessing power to interfere in 
case of misgovernment, but ordinarily restricting their functions to mat 
ters of Imperial concern.” Lord Crewe, the Secretary of State, sent his 
approval to the Governor-General-in-Council (in his letter dated Novem- 
ber 1, 1911) of the proposed administrative changes, but kept silent on the 
para m question. 


Whether the words “self-government” and “autonomous” were used 
consciously or merely by the way, there was a good deal of controversy 
over their interpretation both in India and England. The Indian politi- 


of State for India, interpreted the para to his constituents at Cambridge 
in one way, but his chief, Lord Crewe, definitely stated in the House of 
Lords that the British Government had no intention to grant responsible 
or self-government to those who did not belong to their own race. 


In September 1912, a Royal Commission was appointed to examine 
and report on the public services in India. Although the Commission 
visited India in 1912-18 and 1913-14 and collected a lot of evidence, its 
report was not published till January 1917. The delay in the recommen- 
dations of the Commission created misgivings in the minds of Indians. 


In its Karachi Session of 1913, the Indian National Congress passed 
a resolution asking for the reconstitution of the India Council of the 
Secretary of State. It was proposed that the total number of the members 
of the Council should not be less than 9 of which not less than one-third 
were to be elected by a constituency consisting of the elected members 
of the Imperial and Provincial Councils. The remaiming portion of the 
nominated councillors was to consist of officials who had served in India 
for not less than ten years and who had not been away from it for more 
than two years at the time of appointment. The work of the India Coun- 
cil was to be purely advisory and not administrative. Its members “Ee 
to hold office for five years. The salary of the Secretary of State ‘or 
India was to be paid out of the British revenues. But no action was 
taken on this resolution by the Government. 


At the Congress Session of 1916, the following demands were made 
for giving India a place in the coming Federal Council of the Empire: 
(1) “India must cease to be a dependency and be raised to the ropes o 
a self-governing state as an equal partner with equal rights and respon- 
sibilities as an independent unit of the Empire. 


2) “In any scheme of readjustment after the war, India should have 
a ARAE E in the Federal Council like the Colonies of the Em- 
pire. 

3) “India must be governed from Delhi and Simla, and not from 
Whitehall or Downing Street. The Council of the Secretary of State 
should be either abolished or its constitution so modified as to admit a 
substantial Indian representation on it. Of the two Under-Secretaries of 
State for India, one should be an Indian, and the salary of the Secretary 
of State should be placed on the British Estimates as 1n the case of Sec- 
retary for the Colonies. The Secretary of State for India should, how- 
ever, have no more powers over the Government of India than, those 
exercised by the Secretary for the Colonies in the case of the Dominions. 
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India must have complete autonomy, financial, legislative as well as ad- 
ministrative. 

) “The Government of India is the most vital point in the pro- 
posed reforms. It is the fountain-head of all the local administrations, 
and unless we can ensure its progressive character, any effective reforms 
of the Local Government would be impossible. Thus the services must 
be completely separated from the State, and no member of any service 
should a member of the Government. The knowledge and experience 
of competent members of a service may be utilised in the departments, 
but they should not be allowed to be members of the Executive Council 
or the Cabinet of the Government itself. 


(5) “The Executive Government must vest in a Governor-General 
and ministers, half of whom should be Indians elected by the Imperial 
Legislative Council and members of that body. 


(6) “The annual budget should be introduced into the Legislative 
Council as a Money Bill, and except the military estimates, the entire 
budget should be subject to the vote of the Council. 


(7) “The Provincial Governments should be perfectly autonomous, 
each provinca developing and enjoying its own resources, subject only to 
contribution towards the maintenance of the Supreme Government. 


(8) “A Provincial Administration should be vested, as in the case of 
the Supreme Government, in a Governor with a cabinet not less than one- 
half of whom should be Indians, elected by the non-official elected Indian 
members of the Legislative Council. 


(9) “India should have a national militia to which all the races should 
be eligible under proper safeguards; all should be allowed to volunteer 
for service under such conditions as may be found necessary for the main- 
tenance of efficiency and discipline. The commissioned ranks of the army 
should be thrown open to His Majesty’s Indian subjects. 


(10) “All local bodies should have elected chairmen of their own.” 


In an interview to an American paper, Sir S. P. Sinha stressed the 
following: “Let the British Government retain the amplest powers of 
veto over all our affairs, But subject to that veto, let us have now an 
instalment of self-government on colonial lines, and let the basis of these 
concessions be broadened as rapidly as we fit ourselves for their extension. 
Of course, we shall make mistakes—there will be many and big mistakes. 
Atrocities even may occur—never mind, even they will not prove that you 
have been wrong to trust us. Only be bold, and the outcome will be not 
merely a contented and prosperous India, but an India which will be 
ten times as strong a British asset as she is today. 


“I am no sentimentalist. I do not rest these proposals merely on 
grounds of abstract justice to India, but also upon considerations of the 
highest expediency to Great Britain. It is to Britain’s interest that India 
should be happy, prosperous and self-governed. Such an India will be 
a source of strength to the Empire in every way. India only seeks to be 
trusted. Surely she has earned a right to that.” 


It is remarkable to note that in spite of Lord Hardinge’s popularity 
on account of his sympathetic attitude towards Indians in South Africa, 
even he was not in favour of giving India a measure of responsible oF 
self-government. This is evident from his farewell speech to the Imperial 
Legislative Council in March, 1916. This is what he said: “During the 
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few months 1 have seen mention made in specches made at meetings 
i the country, and in the press of self-government, colonial self-govern- 


this country. We should look facts uarely in the face and do our ut- 
to grapple with realities. To lightly raise extravagant hopes and to 
meourage unrealisable demands can only tend to delay and not to accele 
Fate political progress.” 


In spite of this statement, we are informed by the authors of the 
Montford Report that “the later part of Lord Hardinge’s term of office 
largely devoted to a preliminary and informal examination of the 
© changes which were possible and prudent.” When Lord Chelmsford be- 
came the Viceroy, he propounded two questions at the Council. ‘Those 
“two questions were: “What is the goal of British rule in India?" and 
“what are the steps on the road to that goal?” As regards the first ques 
tion, the conclusion of Lord Chelmsford and his Councillors was “that 
the endowment of British India as an integral part of the British Empire 
with self-government” was the goal of British rule. 


As regards the second question, it was decided that “there were three 
roads along which an advance should be made towards the goal.” The 
first road was in the domain of local self-government, village, rural, town 


Their opinion was that there was “nothing like administrative experience 
to sober the judgment and bring about an appreciation of the practical 
difficulties which exist in the realm of administration.” The Governor: 
General-in-Council expected in future from this source an element of ex- 
perienced and tried material for the Legislative Assemblies. The third 
“toad was the development of Legislative Councils. 


In 1916, the Government of India sent their Despatch to Chamber- 
lain, Secretary of State for India, in which they made their suggestions 
regarding the concessions to be given to Indians. The Despatch was 
never published but we have in Lord Zetland’s biography of Curzon the 
‘nature and contents of the pro . This is what Zetland says: “In 
‘their representations to the Secretary of State the Government of India 
had been careful not to commit themselves to any specific form of self- 
government. The special circumstances of India, they pointed out, dif- 
fered so widely from those of any other part of the Empire that they 
could scarcely expect an Indian constitution to model itself on those of 
the British Dominions. All that they contemplated was a gradual pro- 
gress towards a large measure of control by her own people which would 
ultimately result in a form of self-government, differing in many ways en- 
= joyed by other parts of the Empire but evolved on lines which had taken 
= into account India’s past history and the special circumstances and tradi- 
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tions of her component peoples. Their proposals for assisting her to- 
wards this goal were, briefly, to confer greater powers and a more repre- 
sentative character upon existing local self-governing units such as District 
(rural) Boards and Municipal Councils; to increase the proportion of 
Indians in the higher administrative posts, and to pave the way of an 
enlargement of the constitutional powers of the Provincial Legislatures by 
broadening the electorate and increasing the number of elected members.” 


The Secretary of State for India—Mr. Chamberlain—did not approve 
of the recommendations as they would merely “result in an embarrassing 
multiplication of irresponsible critics without affecting any real advance 
in the direction of self-government”. He was in favour of appointing a 
small Commission to consider the ways and means by which some measure 
of authority and responsibility could be given to the Legislatures. “As 
to a formula for the purpose of making known the policy of the Govern- 
ment, he did not think it possible to be more precise than to avow an 


intention to foster the gradual development of free institutions with a 
view to self-government.” 


Chamberlain had to resign on July 12, 1917 as a result of the Report 
of the Mesopotamian Commission. Mr. Montagu who succeeded him, 
submitted to the Cabinet a formula similar to that of Chamberlain. But 
in place of a Commission, he proposed to visit India himself at the head ofa 
small deputation to investigate the matter on the spot. Mr. Montagu’s 
formula ran thus: “His Majesty’s Government and the Government of 
India have in view the gradual development of free institutions in India 
with a view to ultimate self-government within the Empire.” Since Lord 
Curzon was not satisfied with its phraseology he redrafted it as follows: 
“The policy of His Majesty’s Government, with which the Government 
of India are in complete accord, is that of the increasing association of 
Indians in every branch of the administration, and the gradual develop- 
ment of self-governing institutions, with a view to the progressive realisa- 
tion of responsible government in India as an integral part of the British 


Empire”. Mr. Montagu used the same wording in his famous Declaration 
of August 1917. 


If this was the process by which the Home Government came to some 
tentative conclusions regarding the goal of the British Government in 
India, contributions were made to this constitutional tangle from other 
sources as well. Thus a society known as the Madras Parliament drafted 
a constitution known as “Commonwealth of India”. It proposed to in- 
stitute provincial legislative assemblies. The members were to be elected 
in each district by persons qualified to vote in elections for local bodies. 
Each chamber of commerce and trade association was to elect two mem- 
bers. Landlords who paid not less than Rs. 250 p.a. as land revenue were 
to send 6 members. Parliament of India was to consist of 200 members 
of which half were to be elected by the provincial legislatures and half 
by the landlords, traders, universities and financial and industrial inter- 
ests. There was to be a Cabinet of 10 members of which half were to 
be elected by the Parliament and half nominated by the Viceroy. Sepa- 
rate representation for minorities was provided for, A democratic system 
was to be established after the lapse of ten years. 


A Memorandum was submitted by the Punjab Chiefs Association to 
the Lieutenant-Governor of the Punjab regarding the post-war reforms. 
The following suggestions were made to the Government:— 
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appointment of non-officials as presidents of municipalities and district 
boards, 


(2) An Advisory Committee should be established in each Division 
to advise the Commissioner. 


(3) The Provincial Council should be enlarged by the increase in the 
number of members so as to give definite and adequate representation to 
important minorities. 


(4) Besides the president, the number of Indians and Europeans in 
the Council should be equal. 

(5) The Provincial Legislative Council should be given the right of 
electing two members for the Imperial Legislative Council instead of one 
as at present. 


(6) The Administration of Civil and Criminal Justice should be en- 
trusted gradually to honorary agency, provided that men of ability and 
character are available. Competent men may be entrusted even with the 
powers of an Assistant Sessions Judge. 


(7) Submontane and hilly districts where there is no prospect of 
canal irrigation, should be permanently settled. Districts benefited by 
irrigation should be settled for 40 years. 


(8) One or more educational institutions should be opened for the 
sons or orphans of military men who are serving or have served Govern- 
ment. 


The above were the recommendations for the Punjab and the follow- - 
ing were meant for the whole of India:— 

(1) The Commissions should be opened to Indians and youngmen 
of good families should be given preference. Better arrangements must 
be made for their training. ? 

(2) The system and principle of internal defence introduced by the 
Defence of India Force Bill should be made permanent. 

(3) Rules under the Arms Act should be so modified as to remove 
the present racial distinction. 


(4) Indians should be given a proper place in any scheme of imperial 
federation which may be formed after the war. 


(5) Indentured labour should be abolished. 


(6) Indian industries should be encouraged and saved as far as pos- 
sible from the harmful effects of extraneous competition. 


(7) Special Jagirs, liberal land grants and pensions should be given 
to the survivors and heirs of men who have served in the present war. 


Memorandum of the Nineteen (1916) 


When the Imperial Legislature met at Simla in September 1916, its 
members resented the submission of the draft proposals by the Govern- 
ment of India to the Secretary of State without consulting them, The 
result was that nineteen elected members of the Council including Jinnah, 
Surendra Nath Bannerjea, Srinivasa Shastri, ete., submitted a Memoran- 
dum in which they put down their own views regarding the nature of the 
reforms that could satisfy the aspirations of Indians. 


The signatories of the Memorandum stated in the introductory por- 
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tion as to how the Indians felt bitterly the treatment that was being 
meted out to them in the various parts of the British Empire. The Re 
forms of 1909 were utterly inadequate, for they transferred no real com- 
trol into the hands of the Indians. They hoped that the Indian problem 
will be looked from “a new angle of vision” after the war. What India 
expected was not any reward for services rendered, but a change in her 
status in the British Empire where she should be recognised as a comrade 
in equal partnership. To quote, “what is wanted is not merely good 
government or efficient administration, but government that is acceptable 
to the people because it is responsible to them.” 


As regards the changes to be effected, the Memorandum recommend- 
ed that half the members of the Executive Councils should be Indians. 
The European half should be recruited from the ranks of men trained 
and educated in the public life of England so that “India may have the 
benefit of a wider outlook and larger experience outside the world”. It 
was stated that a sufficient number of highly qualified Indians was avail- 
able for employment in these posts. It was further recommended that the 
statutory provision which required three members of the Imperial Execu- 
tive Council to belong to the public services in India, be deleted. The 
elected members of the legislature must have an effective control over the 
selection of the Indian Executive Councillors. 


All the Legislative Councils in India should have substantial majority 
of elected members. Franchise should be broadened and extended direct- 
ly to the people. Provision was to be made for an adequate representa- 
tion of minorities, whether Hindu or Muslim. 


The total membership of the Imperial Legislative Council should be 
increased. It should not be less than 150. The number might be 100 
for major provinces and between 60 and 75 for minor ones. The Budget 
should be passed in the form of money bills and fiscal autonomy be grant- 
ed to India. The Imperial and Provincial Legislatures should have juris- 
diction in matters- concerning central and provincial spheres respectively. 
But the departments of Foreign Affairs and Military Affairs, and the 
declaration of war or making of peace or treaty be reserved with the 
Government of India. Besides, the Governor-General-in-Council and the 
Governor-in-Council should have the right of veto but this power was to 
be exerised subject to certain conditions and limitations. 


The Council of the Secretary of State should be abolished and the 
status of the Secretary of State for India be the same as that of the Mini- 


ster-in-Charge of Colonies. His salary should be made a charge on the 
British revenues. 


In case an Imperial Federation was established, India was to be 
placed on a footing of equality with other self-governing dominions. 


Provincial Governments were to be granted the largest measure of 
autonomy. The United Provinces and other major provinces should have 
Governors recruited directly from England. They were to have Execu- 
tive Councils also. Full independence in the matter of local self-gover"- 
ment should be granted immediately. Indians were to be given arms on 
conditions analogous to those of the Europeans, and they be also allowed 
to offer themselves as volunteers in the army. Last but not least, it was 
prayed that Indians should be given Commissions in the army on condi- 
tions similar to those of Europeans. 


About the Memorandum, Pradhan writes: “The memorandum is an 
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journment motions. One-third of the Indian elected members were to be 
Muslims. The elected members of the Imperial Legislative Council were 
to be elected by the elected members of the Provincial Legislatures. ‘The 
Budget was to be submitted for the vote of the legislature. Members were 
to hold office for five years. Military affairs and foreign and political re 
lations of India including the right of declaration of war, making of peace 
and treaties, were to be excluded from the jurisdiction of the Imperial 
Legislature. 


Half the members of the Executive Council of the Governor-General 
were to be those Indians who were elected by the elected members of the 
Imperial Legislature. Ordinarily, the members of the Indian Civil Service 
were not to be appointed to these posts. The right of making all appoint- 
ments to the Imperial Civil Services should vest in the Government of India, 
Provinces should be given a large measure of autonomy in their own sphere 
and the Central Government should have the right of general supervision 
and superintendence over them. The Government of India was to be in- 
dependent of the control of Secretary of State in legislative and adminis- 
trative matters. A system of independent audit of accounts of the Gov- 
ernment was to be established. 


The India Council of the Secretary of State should be abolished and he 
be assisted by two permanent Under-Secretaries out of which one should be 
an Indain. The salary of Secretary of State should be a charge on British 
revenues. His status should be the same as that of Secretary of State for 
Colonies. India should be given adequate and equal representation in any 
body that might be constituted to control imperial affairs. “Indians. should 
be Yeo on a footing of equality in respect of status and right of citizenship 
with other subjects of His Majesty the King throughout the empire.” The 
military and naval services should be thrown open to Indians and adequate 
provision should be made for their selection, training and instruction i”) 
India. Indians should be allowed to enlist themselves as volunteers. 
Judicial powers should be taken away from the Executive officers and the 
Judiciary be made independent. 


The authors of the Report on Indian Constitutional Reforms regarded 
the Congress-League scheme as “the latest, most complete, and most au- 
thoritative presentation of the claims of the leading Indian political organis- 
ations.” But the scheme was full of defects. 


It was demanded that European members of the Executive Councils of 
the Governors and the Governor-General should not be taken from the Indian 
Civil Service. But the difficulty was that the public men in England were 
not prepared to cut short their career by accepting a post for five years. 
particularly when there was no pension attached to the post. Moreover, 
the system of election of Indian councillors did not commend itself. The 
necessity of having an executive which was sympathetic towards the people, 
could not be denied. But in the present case the legislatures were not 
representative of the people because no electorates worth the name existed. 
“Election would deprive the Governors of all discretion in making recom- 
mendations as to his colleagues; and it would make it impossible to take 
steps to give all communities an opportunity for obtaining these appoint- 
ments. Election is perhaps the best though it is not the only method of 
securing representation; but when ability in administration ought general- 
ly speaking to be the test, nomination by those who are in the best position 
to judge must be far more satisfactory than election, success in which large 
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ly depends on other qualities." There was also the possibility of a deadlock 
between the two balves and in the event of divergence of views, there was 
no casy way to secure unity of action. 


The scheme perpetuated the system of communal representation, It 
is interesting to note that the Muslims were to have separate representation 
even in those provinces where they were in a majority. They were at the 
same time given weightage over and above their numerical strength in those 
provinces where they were in a minority, 


It can be doubted as to how the 1 requiring the withdrawal 
of any bill or resolution while four-fifths of the members of the interested 
community in the legislature objected, could work satisfactorily in actual 
sractice. If the object of the clause was to safeguard the particular re 
figious interests of any community, the remedy was bound to be ineffective. 


The scheme started with the untenable ition that provinces em- 
joy complete autonomy and consequently must the power of raising 
loans, etc. Such a scheme is “compatible with parliamentary government 
but fundamentally incompatible with an executive which retains responsi- 


bility towards the Secretary of State and Parliament.” 


The proposal regarding the transfer of powers to the newly constitut- 
ed legislatures without vesting them with responsibility, was bound to do 
more harm than good. 


‘The scheme provided no connecting rod between the executive and 
legislative wheels of the machine which would enable them to work in col- 
laboration with each other. This was bound to result in friction, “Parlia- 
mentary government avoids deadlocks by making the executive responsible 
to the legislature. Presidential government limits deadlocks, because all 
the organs of the state must ultimately submit to a superior tribunal. the 
electorate of the nation. But a legislature elected by the people, coupled 
with a governor appointed by a distant power, is a contrivance for foment- 
ing dissensions and making them perpetual.” 


The provision that the resolution of the legislature should be binding 
on the executive puts the latter in the awkward position of carrying out 
what it did not approve of. But the only other alternative was that the 
executive should remain in power so long as it enjoyed the confidence of 
the House. That implied the establishment of responsible government to 
which the British Government had not commited itself. 


Dr. Lal Bahadur observes: “The fact was that in regard to communal 
adjustment, the Congress, generally ap, Peay AR from self-delusion. 
Nothing could be more head-strong than to hope for the disappearance of 
separate clectorate after 10 years of its birth. The evil could easily be 
nipped in the bud, but it was allowed to grow till it served an easy stepping 
stone for the demand of Pakistan. A diplomatic blunder of high magnitude 
was committed in conceding the right of separate Muslim representation 
through members of the community themselves. It proved the British 
allegation of sharp division between the Hindus and Muslims and justi- 
fied, for all intents and purposes; all earlier propaganda of the latter, re- 
garding the exercise of the so-called high-handedness by the former. It 
was also an evidence of the tactful bankruptcy of the Congress leaders and 
their helpless lack of shrewdness. They ought to have understood that 
this concession to the Mussalmans would tear the nation for ever into two 
sharply divided communities and the breach would be widened by the 
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foreign ruling power. The British Parliament recognised the. Lucknow 
Pact as the only agreement between the Hindus and Muslims and it made 
assertive provision for separate electorates in the Government of India Acts 
of 1919 and 1935. Once the basis of the division of the electorate was ac 
cepted, the recognition of the division of the country. was inevitable. The 
Lucknow Pact demanded a heavy toll of the country's sacrifice and the 
price was paid in the formation of Pakistan.” Dr. Lal Bahadur maintains 
that there was no pressing necessity to purchase Muslim support at an ex- 
orbitant cost. To quote him, “The Pact was bound to be transitory in 
character, for it was a child of circumstances. The Indian Mussalmans 
consciousness of affinity with their co-religionists outside India was roused 
and an effective help for them presupposed a feeling of goodwill in the 
country and as soon as the danger was averted (or the fate was accepted), 
the incentive that sustained the agreement disappeared. Besides a com 
munal body that. from its very birth, had consistently advocated anti- 
patriotic dogmas and done all in its power to widen the gap between the 
Hindus and the Muslims could be least expected to experience an over-night 
change in its fundamentals and pin its faith to the Congress ideology. 
Even war against Turkey would not shake the sense of loyalty which the 
Indian Muslims had developed for the British Government in the country. 
The Congress programme. on the other hand, demanded active opposition 
to the Government. The ideological differences between the two bodies 
made them ill-assorted mates that were ready to part company at the first 
Opportunity. Looked at from whatever angle of vision, the Lucknow Pact 
was foredoomed to failure.” (The Muslim League, p. 96). 


According to Kunte and Saletore, “The Congress brought about the 
communal unity at the sacrifice of an essential principle of national and 
democratic life. The Congress had always opposed the creation of se 
parate electorates for the Muslims.....As against this the Lucknow Pact 
showed that the Congress had agreed to the system of communal represen- 
tation, to the principle of weightage, and also to the communal veto in 
legislation. All these three concessions were wrong in principle and were 
opposed to the life-long convictions of many of the Congressmen and they 
formed decidedly the most objectionable feature of the Congress-League 
Scheme. And yet while the whole constitutional portion of the scheme 
was rejected by the Government, the communal agreement contained in it 
was accepted and was made a part and parcel of the reforms of 1919. This 
was, indeed, an irony of fate.” 


Coupland says: “These were far more substantial concessions than the 
Muslims had been given by Morley and Minto to secure their acquiescence 
in the Reforms of 1909.....The Pact concluded between the Congress and 
the League was the most striking expression of Indian nationalism so far 
achieved within the bounds of British India.” 


This is no denying the fact that the scheme suffered from many theoreti- 
cal and practical defects. But the advocates of the scheme contended that 
their scheme gave them some substantial power of control over the Gov- 
ernment. _They did not bother about the form of the Government or the 
inconveniences of the executive. What they cared for was that they should 
have some substantial powers in the working of the administrative mach- 
inery of the country and their scheme undoubtedly gave them that. 


Gokhale’s Political Testament 
Before his death in 1915, Gokhale had prepared on the request of 
Lord Willington, a scheme of reforms to be given to India after the War. 
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The socalled “Gokhale’s Political Testament" was published in August 
1917. His main recommendation was the grant of provincial autonomy 
and the lessening of the control of the Government of India in the pro 
vincial sphere. He wanted the Executive Council or Cabinet of the Gover 
por to consist of 6 members, three of whom were to be Indians. The 

islative Council was to consist of 75 to 100 members, of whom not, less 
than four-fifths were to be elected, The relations between the Legislative 
and executive were to be the same as those between the Reichstag and the 
‘Executive in Germany before 1918, The Provincial Government was to 
work under the control of the Provincial Legislative Council, but other 
"wise it was to have “complete charge of the internal administration of the 
Province. The Provinces were to have greater fiscal autonomy, They 
were to make contributions to the central revenues.” 


Since the provinces were to become “practically autonomous”, the Ex. 
ecutive Council was to consist of one instead of four existing members. 
His name was to be the Member of the Interior. Later on, he proposed 
the creation of five more members. 


The Legislative Council of the Viceroy was to be known as the Legis 
lative Assembly of India, It was to consist of about 100 members, the 
majority of whom were to be nominated members or officials. Tt was to 
have “increased opportunities of influencing the oaks of Government by 
discussion, questions connected with the Army and Navy (to be now creat- 
ed) being placed on a level with other questions.” 

The Government of India was to be made free in fiscal affairs from 
the control of the Secretary of State whose powers were to be curtailed in 
other matters also. His council was to be abolished and he himself put on 
the same footing as the Secretary of State for Colonies. 

Indians were to be admitted to the ranks of commissioned _ officers 
both in the army and navy and proper facilities were to be provided for 
their instruction. 

If German East Africa was conquered from the Germans, it was to be 
handed over to the Government of India after the war and reserved for 
Indian colonisation. 


The Round Table Group 


My study of the origin and spread of the Round Table groups. the 
Memorandum prepared by Sir William Duke—a member of the — Round 
Table group and later on also of the Delegation which visited India along 
with Montagu, the activities of Lionel Curtis, the association of Chelmsford 
and Montagu with this group and a comparison of the Duke's Memoran- 
dum and the paper of Curtis with the Report on Indian Constitutional 
Reforms (1918) have forced me to discuss at length the real contribution of 
the Round Table group to the Government of India Act, 1919. 


The Round Table group was started by Lionel Curtis and his friends 
in South Africa after 1906 and it played a very significant part in bringing 
the various elements in the Union together. Encouraged by its results the 

members thought of extending the scope of the studies and in that con- 
nection visited New Zealand, Australia and Canada. Not only were cen- 
tres of the groups started in the University towns of these countries, they 
were also opened at Oxford, Cambridge, London, etc. By means of dis- 
cussion and criticism, the groups contributed to the study of the means by 
which the various parts of the British Empire could be brought together 
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and the problems arising out of this huge combination of the states could 
be tackled satisfactorily. It is to be noted that the movement was not 
meant for propaganda but for studying the problems which faced the 
Empire. 

In the summer of 1915, the members of the Round Table group while 
preparing Vol. II of the Commonwealth of Nations, were faced with the 
problem of writing the chapters relating to India and the Dependencies. 
Curtis requested that a member of the group who had expert knowledge 
about India. should present before the group his own views on the position 
of India in the British Commonwealth. Sir William Duke who had been 
the Lieutenant-Governor of Bengal, took up the task and placed before 
the group his famous Memorandum. His Scheme was printed and distri- 
buted among the members of the gathering who met at Oxford for three 
days to discuss its pros and cons. The draft was completely recast in the 
light of the discussions. 


The Scheme as formulated in the Duke's Memorandum was intended 
for circulation among the Round Table groups in the various parts of the 
British Empire for study and criticism. The results would have been in 
the treatment of the Imperial problem on its Indian side. But certain cir- 
cumstances did not allow this procedure to be followed. 


Lord Chelmsford who became the Governor-General of India in 1916. 
was formerly the Governor of New South Wales and had some knowledge 
of the Round Table group at Sydney. Before his departure for India he 
was busy in discussing with experts the Indian problem. When he came 
to know that the Round Table group in London was discussing the ques- 
tion of India, he requested them to show him their results. Thus he was 
shown the Duke’s Memorandum, Since the meeting at Oxford thought 
that Lord Chelmsford might be embarrassed by the publication and circu- 
lation of so novel a scheme which came to be known by the name of dyarchy 
later on, it was decided not to circulate the Memorandum to the Round 
Table groups. The revised draft, however, was sent to Lord Chelmsford 
in India in May 1916. 


Since Curtis had been “warned” by his friends “against the danger of 
attempting to study India at a distance” and they had advised him to “visit 
the country for the purpose of hearing what Indians, especially the 
Nationalists themselves, had to say on the subject,” he left for India via 
Canada and Australia and reached Bombay towards the end of October. 
1916. 


His visit to India and particularly his stay with big Englishmen and 
at the Government House and also his association with persons like Sir 
Valentine Chirol who was regarded by the patriotic Indians as the greatest 
foe of their country, created misgivings in the minds of the public. A 
letter written by him to Mr. Kerr, the Secretary of the Round Table in 
London, fell into the hands of Indians and some extracts from it were pub- 
lished on the eve of the Congress session held in December, 1916. Some 
extracts from the letter were quoted to show that Curtis was engaged in 
the work of vilification of the Indian nation. It was given out that a kind 
of conspiracy existed between Mr. Curtis and others against Indian nation 
alist aspirations. 

This led to a lengthy controversy. Curtis had no intention to enter 
into duels but merely intended to study, in a dispassionate manner. the 


nature of the future constitutional advance for India. But the press cam- 
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forced him to come forward to explain and justify his position and 
that of the Round Table groups on whose behalf he was carrying on all 
this work, In “A Letter to the People of India” issued from Delhi in 
© March, 1917. he explained the origin of Round Table movement, 
nature of the work with which it was engaged, the stage at which the ques 
tion of the status of India in the British Commonwealth came before the 
p. the drafting of the Duke's Memorandum and the circumstances 
under which he had come to India. He emphasised the fact that his mis- 
sion was purely academic and he belonged to no party. He declared it 
was his sincere view that it was the duty of the British to do everything in 
their power to enable Indians to govern themselves as soon as possible and 
also c in the Government of the British Commonwealth as a whole. He 
further discussed as to how this could be achieved. His conclusion was that 
fo further advance on the road to “responsible government” could be made 
g on the basis of the Minto-Morley Reforms. 1f an attempt was made, that 
teas bound to result in disaster. He said that he had been convinced that 
India must be represented in the Imperial Parliament, whose scheme the 
Round Table groups were preparing. 
J 
Curtis wrote another letter to Bhupendra Nath Basu on April 6, 1917 
from Naini Tal. U.P. At the outset, he explained that the object of his 
visit was to study the question as to what place should India occupy in a 
reconstructed British Commonwealth after the war. He explained the 
causes responsible for the general indifference of the members of Parlia- 
ment towards Indian problems. Because the British Parliament hardly 
found any time for Indian affairs and no further declaration of British 
policy had been made about India since 1858, there was bound to arise an 
tmcomfortable situation. It was no fault of 
still acting on the traditions and instructions of 1858. 


As regards the nature of the future constitutional advance of India, he 
stated in the same letter that more and more independence should be given 
to the provinces and Government of India should not touch those subjects 
that are handed over to the provinces. The “system should be one which 


admits of each Province advancing at its own pace.” 

To achieve that goal. the first necessary step was to get rid of the 
official vote in the Provincial Legislative Councils, But this did not imply 
that there should be no officials in the councils, “Let members of the 
Let them be free to summon 
any other official they please to take part in the debates. But let voting 
be confined to members who are not officials.” The great advantage of 
the system was that the time of the highly paid officials was not to be wast- 
ed merely for the purpose of recording their votes which the Government 
wanted them to do so. The end to be achieved was that the councils 
should be made responsible in the true sense of the word for 
branches of administration and legislation. 

at member of the 


The Governor of the Province was to summon th 
Council who was most likely to command a majority of its members and 
entrust him with the task of forming @ provincial government for the 
transferred parts of the administration. The leader was to select three 
colleagues who were to form the government along with the Leader. The 
Governor might help him with advice. 


The ministers were to manage their own departments in their own 
‘way and were to be responsible for them also. They were to remain an 
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power so long as they enjoyed the confidence of the Council. If they lost 
that they were either to resign or ask the Governor to dissolve the Council. 


He discussed the merits and demerits of the system of dyarchy pro- 
pounded by him and came to the conclusion that that was the best alter- 
native under the circumstances. He emphasised the fact that responsible 
government was to be first introduced in the provinces and later on in the 
Government of India. 


Not only did Curtis propound his own views in the above letters, he 
profoundly influenced beth Lord Chelmsford and Mr. Montagu. He also 
played an important part in the drafting of the Joint Address that was 
presented to the Viceroy and the Secretary of State for India by the Euro- 
peans and Indians in November, 1917. 


An attempt has been made to explain as to how the Round Table 
movement and Lionel Caurtis made substantial contribution by suggesting 
in detail the lines on which the Government of India and the British Gov. 
ernment could travel with a view to give India responsible government in 
the long run. It is true that when the London group started its discus- 
sion in 1915, there was no announcement of August 1917 before them. But 
it stands to their credit that they based their studies on the assumption 
that ultimately the establishment of responsible government was to be the 
goal of the British Government in India. In this, they anticipated both 
the Government of India and the Home Government. There is every like- 
lihood of Lord Chelmsford having taken his clue from the Duke’s Memoran- 
dum. and Secretary of State getting his inspiration from the Government 
of India. 


Lord Ampthill referred to the part played by Lionel Curtis in his 
speech in the House of Lords on December 16, 1919 thus: “The incre- 
dible fact is that. but for the chance visit to India of a globe-trotting 
doctrinaire, with a positive menia for constitution-nongering, nobody in 
the world would even have thought of so peculiar a notion as that of 
‘Dyarchy’.” 


After this elucidation of the part played by the Round Table group. 
we pass on to discussion of the work of the new Secretary of State for 
India, 


August Declaration and After 


Mr. Montagu became the Secretary of State for India on 12th July 
1917, and he was not a novice to his job, He had already worked as the 
Under-Secretary of State for India from 1910 to 1914. In 1912, he made 
a prolonged tour of India and travelled more than 15,000. miles and thus 
came to have a firsthand knowledge of the country. His sympathetic 
attitude towards Indian aspirations is clear from the interpretation he 
put on the Despatch of Government of India of 1911 and also from his 
speech during the debate on the Mesopotamian Report. On the last 
occasion, he thus declared in Parliament: “The Government of India 
is too wooden. too iron, too inelastic, too antidiluvian, to be of any use 
for the modern purposes we have in view. I do not believe that anybody 
could ever support the Government of India. From the point of view of 
modern requirements. ....... you cannot reorganise the Executive Govern 
ment of India. remodel the Viceroyalty and give the Executive Govern- 
ment more freedom from this House of Commons and the Secretary of 
State, unless you make it more responsible to the people of India.” He 
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further maintained that the only justification that was put forward in 
favour of the existing regime was its efficiency, but the Mesopotamian 
Commission had proved that also to be incorrect. He concluded by say- 
ing that “unless you are prepared to remodel, in the light of modern ex- 
perience, this century old and cumbrous machine, then, I believe, I verily 
believe, that you will lese your right to control the destinies of the Indian 
tmipre.” . is 

When the Government of Lloyd George offered him the post of Sec- 
retary of State for India, it was generally believed that the best choice 
had been made. Moreover, Montagu joined the office on the understand- 
ing that he would be given a free hand in his work. 


On August 20, 1917, he made the following statement in the House 
of Commons regarding the goal of British Government in India: 


“The policy of His Majesty’s Government, with which the Govern- 
ment of India are in complete accord, is that of the increasing association 
of Indians in every branch of the administration and gradual develop- 
ment of self-governing institutions with a view to the progressive realisa- 
tion of responsible Government in India as an integral part of the British 
Empire... hey have decided that substantial steps in this di n 
should be taken as soon as possible, and that it is of the highest eae 
ance as a preliminary to considering what these steps should be that there 
should be a free and informal exchange of opinion between those in 
authority at Home and in India. His Majesty's Government have accord- 
ingly decided, with His Majesty's approval, that I should accept the Vice- 
roy’s invitation to proceed to India to discuss these matters with the 
Viceroy and the Government. of India, to consider with the Viceroy the 
views of local. Government, and to receive with him the suggestions of 
representative bodies and others. 


“I would add that progress in this policy can only be achieved by 
successive stages. The British Government and the Government of India, 
on whom the responsibility lies for the welfare and advancement ol 
Indian peoples, must be judges of the time and measure of each advance, 
and they must be guided by the co-operation received from those upon 
whom new opportunities of service will be conferred and by the extent 
to which it is found that confidence can be reposed in their sense of res- 
ponsibility.” 


The importance of the Declaration lies in the fact that it stated in 
categorical terms as to what exactly was going to be the goal of the Brit- 
ish in India. It can be put on the same footing as the Queen’s Proclama- 
tion of 1858. While the authors of Report on the Indian Constitutional 
Reforms regarded it as “the most momentous utterance ever made in 
India’s chequered history”, which marked “the end of one epoch, and the 
beginning of a new one”. Pradhan declared that it was a “revolutionary 
pronouncement.” To quote him again, “With the announcement of August 
20, 1917, Modern India has entered on a new era’ in her history.” In 
spite of the almost unanimous verdict that the announcement met the 
need of the hour, Sir Reginald Craddock finds fault with it in’ these 
words: “Apart from the rash inclusion by Lord Curzon of the words 
‘responsible government.’ the form of announcement was also in other 
ways very defective. It promised substantial steps in the desired direction 
in advance of the inquiry which Mr. Montagu with the aid of Lord 
Chelansford was about to hold in order to see whether any substantial 
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steps at all were possible in the immediate future. It failed even to 
notice that the princes and chiefs, whom it did not mention at all, could 
not be a party to any scheme. It omitted to state that wide diffusion of 
education and the complete dying down of all racial and religious ani- 
mosities must be the absolute conditions proceeding to any serious politi 
cal advance. Mr. Montagu announced the verdict first, and commenced 
to hold the inquest afterwards. He began to build a tower before 
had counted the cost. He may have been the dupe of his ambition by 


in language and substance and decided to continue agitation both jor the 
release of the internees and for the better recognition of Indian clai 
and aspirations.” 


Whatever the criticism of the hostile critics, Mr. Montagu who 
serious about his job, left London on October 18, 1917 at the head of a 
Delegation and reached Bombay on November 10. After a stay of about 
54 months in India, he left for London towards the end of April 1918. 


During his stay in this country, only one idea had taken possession 
of his mind and that was the mission that had brought him here. “I 
spend”, writes Montagu, “my whole time rocking my brains as to how 
I am going to get something which India will accept and the House of 
Commons will allow me to do without whittling it down.” He had to 
work so hard that he developed towards the end insomnia. Literally he, 
had worked himself to exhaustion. The brief intervals for shooting and” 
hunting did give some relief, but he had to face a tremendous task which 
he tried to accomplish in an indefatigable way. 


At the very start, Montagu got fed up with the formalities to be ob- 
served while receiving the deputations of the various associations and 
vested interests in the country, He felt that there was no opportunity to 
discuss with the members of the deputations the yarious points put for 
ward by them. But he was helpless, for such were the traditions of the 
Government in this country. 


Mr. Montagu visited Delhi, Madras, Calcutta and Simla. He was the 
guest with some of the important ruling princes such as Patiala, Gwalior, | 
Bikaner, Bharatpur, Dholpur, Jaipur, Bhopal and Alwar. He exchanged 
his views with all those who came into contact with him and tried to deve 
lop in his mind the nature of the reform: to be given to India. He met 
Lionel Curtis many a time, discussed with him the reforms-scheme and 
was gratified to find that Gurtis agreed with him. But later on, he was 
pained to see that Curtis had changed his mind altogether, Probably he 
had got a letter of alarm from Chirol. Possibly fear had come into his 
head that Lord Milner and Curzon might tell Lloyd George that they | 
could not support such a scheme and consequently Montagu might have — 
to resign. It is true that this turn of events depressed Mr. Montagu, buti 
he went on with his efforts. X 


Mr. Montagu experienced some difficulty with Lord Chelmsford at — 
the start. The latter did not show the same amount of zeal and earnest: 
ness with which the actions of the former were inspired. If possible, the T 
Viceroy would like to avoid the issue. His answers contained such 
phrases as “I wish it were possible, but I am afraid”, and “I am afraid 
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it is not” Montagu tells us that Chelmsford was opposed to his scheme 
and it was very difficult to get anything out of him because he did not 
move even an inch without consulting the Council. This fact depressed 
the enthusiastic Secretary of State. But a change took place in the atti 
tude of Lord Chelmsford later on. In his Diary of November 27, 1917, 
Montagu writes that “Chelmsford seems to be strengthening in favour of 
my scheme.” It is this co-operation that enabled them to sign a joint 
report on April 22, 1918, 


Report (1918) 


On different pages of his Indian Diary, Montagu has given us an 
idea of the reforms as they developed in his mind. His Diary tells us 
that the work of drafting his Report was a very tedious one. The entry 
under April 16, 1918, has the following: “This morning Duke, Roberts 
and I went on hammering away at the report, pruning, altering. changing 
orders, explaining more clearly, avoiding misunderstandings and so on. 
Every day it gets better, but this work from ten in the morning till 
twelve at night, with also some work before breakfast, is very, very wear- 
ing.” If the work was hard, the Report ranks “with the great State 
Papers which are landmarks of constitutional progress in the history of the 
British Empire.” Even a critic like Craddock is made to concede that the 
Report was a “wonderful piece of work.” ‘The marshalling of the facts 
is done in such a nice way that even the deadly antagonist 1s made to 
concede the force of arguments. 

After dealing with the past development and the existing machinery 
of administration in Part I of the Report, the authors laid down the fol- 
lowing four principles on which the proposals were to be based:— 


l. “There should be, as far as possible, complete popular control 
in local bodies and the largest possible independence for them of outside 
control.” 

2. “The provinces are the domain in which the earlier ste towards 
the progressive realisation of responsible government should be taken. 
Some measure of responsibility should be given at once, and our Sag 
to give complete responsibility as soon as conditions permit. “This im- 
volves at once giving the provinces the largesi 
legislative, administrative and financial, of t 
which is compatible with the due dicharge by the latter of its own res 
ponsibilities.” 
remain wholly responsible to 
ibility its authority in essential mat- 
ters must remain undisputable pending experience of the effect of i 
changes now to he introduced in the provinces, In the meantime the 
Indian Legislative Council should be enlarged and made ware: representa- 
tive and its opportunities of criticising Government increased. 


a ion as ing chan take effect, the control 
Sern e ght tri Pike Government of India 


of Parliament and the Secretary of State ove 
and provincial govenments must be relaxed.” 

It was with a view to implement these general principles that the Re- 
port made detailed recommendations. As regards the piegni are 
measure of responsible Government was to be established there y oa 
transfer of some departments into the hands of Indian Ministers who 
were to be responsible to the Legislative Council. They were to be ap- 
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pointed by the Governor and hold office during the term of the Legisla- 
ture. They were to be under the control of the Governor who was also 
in charge of the reserved departments. Both the parts were generally to 
deliberate as a whole, but the Governor could call them separately. The 
executive council was to consist of two members, one of whom being an 
Indian. 


The provincial Legislative Council was to have a substantial majority 
of elected members. Nominated official members were to possess freedom 
of speech and yote, except on those occasions when the Government 
thought it necessary to require their support. The Governor was to pre- 
side over the meetings of the Legislative Council, but he was authorised 
to appoint a vice-president. Any member of the council could ask a sup- 
plementary question. This privilege was not to be restricted to the man 
who originally put the question. The Governor was given the power of 
dissolution. He was also given the power to certify a Bill or veto a Bill. 
The Governor-General could reserve provincial Acts. 


The resources of the Central and Provincial Governments were to be 
completely separated. The divided heads were to be abolished. In order 
to make up the deficit of the Central Government, the provincial govern- 
ments were to make contributions to the Central Revenues. They were 
to be given some measure of independence in the matter of taxation and 
borrowing. The Provincial Budget was to be placed before the Legisla- 
tive Council. If any part dealing with the Reserved departments was re- 
jected, the Governor-in-Council was authorised to restore the whole or 
part by certifying that the restoration was necessary for the peace and 


tranquillity of the province or the discharge of his responsibility for re- 
served subjects. 


The Report recommended the creation of a Privy Council for India. 
Appointments to it were to be made by the King Emperor for life. Its 
function was to advise the Governor-General on questions of policy and 
administration. It was suggested that another Indian member might be 
appointed as soon as possible to the Governor-General’s Council. ‘The 
statutory restrictions regarding the qualifications, etc., of the members of 
the Council were to be removed. 


A bicameral system was to be introduced at the centre. The lowe! 
house known as the Legislative Assembly was to consist of about 100 
members, out of which two-thirds were to be elected. Out of the one- 
third who were to be nominated, no less than one-third were to be non- 
officials. These non-official seats were to be filled in with a view to give 
representation to minorities and special interests. Nominations were to 
be made only after the election results were known and the heads of the 
provincial governments were to be consulted in this matter, The official 
members of the Assembly were to be allowed the right of freedom of 
speech and vote except when the Government decided that their support 
was necessary. The Governor-General was to nominate the President of 
the Assembly. 


The Council of State was to consist of 50 members, excluding the 
Governor-General. The latter was to be its President but he was given 
the power of appointing a vice-president who was normally to be pres 
dent. Out of the 29 nominated members not more than 25 were to 
officials and 4 non-officials. Official members were to be eligible for nom- 
ination to both the houses. But elected members of the Council of State 
were to vacate the seats they held in the provincial council of the Legis 
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lative Assembly. While the tenure of office of the Assembly was to be 
$ years, that of the Council of State was fixed at 5 years. The procedure 
for the passing of Private Member Bills and public bills was given in de- 
tail. The Governor-General was to have the right of dissolution of the 
one or both the chambers. The budget was to be introduced in the lower 
house but the Assembly was to have no power to vote on it. 


Resolutions passed in the Legislature were to be merely advisory in 
character. The Government was to give effect to them only so far as 
they reconciled with its responsibility for the peace, order and good gov- 
ernment of the county. Joint Standing Committees of the Council of 
State and the Legislative Assembly were to be associated with as many 
departments of the Government as possible. The Governor-General-in- 
Council was to decide with which departments Standing Committees were 
to be associated and the head of the department concerned was to decide 
what matters were to be referred to a particular Standing Committee. 
‘Two-thirds of the members of each Standing Committee were to be elect- 
ed by the non-official members of the two Houses and one-third nominat- 
ed by the Governor-General-in-Council. 


In order to make the control of the Parliament a reality, it was Te- 
commended that the salary of the Secretary of State for India should be de- 
frayed from Home revenues and voted annually by Parliament. This 
would enable the House of Commons in Committce of Supply to discuss 
questions regarding Indian administration. Moreover, the House of Com- 
mons was to appoint a Select Committee on Indian Affairs at the begin- 
ning of each session. This committee was to gather information about 
Indian affairs and report to the House before the annual debate on Indian 
estimates, The Secretary of State for India was to appear before it and 
answer questions. Thus by means of interrogations and Taney 
for papers, the members of the committee will keep themselves informe: 
about Indian matters. Bills about India may be referred to such a com- 
mittee after their second reading. The merit of the scheme was that that 
would lead to the growth of “a body of men in Parliament who took a 
continuous and well-informed interest in Indian questions. -.- - 


It was further recommended that ten years after the first meeting of 
the councils, a Commission should be appointed. The names of the Com- 
missioners were to be submitted by the Secretary of State for India to both 
Houses of Parliament for approval by a resolution. The ee was 
to consider whether it was possible to establish complete respons! 3 ae 
ernment in any province or provinces, Or to recommend roe aes a 
more powers into the hands of the responsible ministers or wit aN sd 
that had been transferred already. It was to make Teporpinen ne Ions © 
the working of responsible government OY the improvement ng Ne a cons Pa 
tional machinery in the light of the past experience. It ia ge pak i 
vestigate the progress made in admitting Indians into the hig! ef Fana iof 
the public services. Tt was also to examine the development of edu 
and the progress of local bodies. 


The Report recommended the revival of the old ogg ti ai 
ment of commissions at regular intervals to revigi : aan A 
machinery of India. It suggested that twelve e e the i 
which a Commission was to be, appointed periodically. 


i i ded that a 
In Chapter X on the Indian States, it was recommen t 
Council of Princes should be established. A few more recommendations 
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regarding the relations of the Indian States with the Government of India 
were made. 


With a view to improve the public services in India, it was recommend- 
ed that in addition to recruitment in England, a certain percentage of the 
appointments be made in India also. 33% was fixed as the starting pro- 
portion of the Indians and this was to increase by 13% annually. 

These. in brief, were the recommendations made by the Report on 
Indian Constitutional Reforms, which was published in July 1918. ín spite 
of the best intentions of the Secretary of State for India, the Report was 
received with mixed feelings of approval and condemnation. The Moderate 
leaders like Surendra Nath Banerjee and Dinshaw Wacha were unani- 
mous in declaring the Reforms to be a substantial instalment of responsi- 
ble government and an honest endeavour to meet the legitimate aspirations 
of educated India. Not-only did the Moderates absent themselves from 
the Bombay session of the Congress, Mr. Banerjee moved in September 
1918. a resolution in the Imperial Legislative Council approving of the re- 
form scheme and recommending the appointment of a committee of non- 
official members of the Legislative Council, The resolution was carried 
with an overwhelming majority. 

The Extremists in the Congress were very critical of the Reforms 
Scheme. A few days before the publication of the Report, one of the 
leaders of the Left Wing Party as represented by Home Rule Leaguers, 
condemned the proposals in advance as they originated with foreigners. 
Other Extremist leaders condemned them as soon as the Report was pub- 
lished. An Extremist gathering in Madras declared that “the Scheme is 
so radically wrong in principle and in detail that in our opinion it is im- 
possible to modify or improve it.” Mrs. Annie Besant remarked that “the 
scheme is unworthy to be offered by England or to be accepted by 
India.” Mr. Tilak also declared the Scheme to be “entirely unaccept 
able.” 

A special session of the Indian National Congress was held at Bombay 
in the last week of August 1918 to discuss the Reforms Proposals. After 
a few days’ discussions, the Congress re-affirmed the principles contained in 
the Congress-League Scheme. It was declared that the people of India 
were fit for responsible government and nothing less than self-government 
would satisfy their legitimate aspirations. It asked for simultancous ad- 
vance both in the provinces and the Government of India. 


The resolution of the Congress that dealt with the Reforms Scheme 
appreciated the earnestness of the Secretary of State for India and the 
Viceroy in inaugurating a system of responsible government. But while 
on the one hand, it regarded some of the proposals as an advance in some 
directions, on the other, it regarded them to be “disappointing and un- 
satisfactory” on the whole. The resolution contained detailed modifications 
which alone could make the Scheme acceptable. The Congress also de- 
cided to send a deputation to England. 


The following resolutions were passed at the December session of the 
Indian National Congress in 1918:— 


l. Full responsible government should be given in the provinces. 


2. Non-official Europeans should not be given separate communal re- 
presentation. But even if that was conceded, that must be in accordance 
with their total population. 
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3, The final authority in all internal matters should be the supreme 
legislative assembly as voicing the will of the Indian nation. 


4. B.G. Tilak, Gandhi and Sayyad Hassan Imam were appointed as 
representatives of India at the Peace Congress. 


5. The proposals of the Sedition Committee were condemned out 
right. It was contended that if they were accepted, they “would interfere 
with the fundamental rights of the Indian people.” 

The European community in India was dissatisfied for quite different 
reasons. The European Association issued a manifesto which expressed 
alarm at the double weakening of their position as a result of the Indianis- 
ation of the services and the changes in the administrative machinery of 
the country. The Europeans employed in Government service also became 
uncertain of their future, The Indian Civil Service started agitation with 
a view to decide the question of their retirement, pensions, etc. in case 
they found the conditions under the reforms unbearable. 


Likewise, the non-Brahmins of Southern India complained that their 
claims for separate representation had been unjustly ignored on theoreti- 
cal grounds. 

The Mohammedans were somewhat disappointed at what the Reforms 
Scheme gave them. Some of them complained that they had secured more 


in the Congress-League Scheme or the Lucknow Pact than that offered to 
them by the Government. A few more unfortunate incidents added to 


the uneasiness of the Muslims in general. 

hat not only should the reforms be post- 
poned till after the close of the War, the whole question should be re- 
examined by a Joint Parliamentary Committee. In reply to this, “India”, 
the official organ of the Congress in England, quoted the statement of 
Lord Macaulay that the “reformers are compelled to legislate in times of 
excitement because bigots will not legislate in times of tranquillity j 


Unmindful of the reception of his Report at home or in India, the 
Secretary of State and the Government proceeded with their work, The 
report had suggested the appointment of two Committees, VIZ. Franchise 
and Functions Committee. and in October 1918, the constitution and terms 


of reference of the two committees were published. Lord Southborough, 
whom S. N. Banerjee calls “an ideal chairman”, was tO preside over both 
in joint session whenever necessary. 


the committees which were to meet i 
The Franchise Committee consisted of Sit H. G. Sly, Sahibzada Aftab 
Ahmed Khan, W. M. Hailey, Surendra Nath Banerjee, Malcolm Hogg and 
Srinivas Shastri. - Although Banerjee regarded it as a “representan of 
all interests, European and Jndian, official and non-officials”. yet the Left 
Wing Party grumbled because they were not represented on it. A similar 
complaint was made by the non-Brahmins of Madras. 

As regards the terms of reference, the Franchise Committee was to ad- 
vise the Government on the franchises and constituencies in each, province 
with the object of securing as broad a franchise and as representative a 


council as the circumstances in each province permitted. Tt was to devise 
ssible. It was to advise as to how 


means for direct elections as far as poss is a 
far the devices of territorial representation or occupationa representati 
te and effective representation 


were to be employed in order to give adequa ae 
to the various interests and the minorities. It was to propose a comp! 


scheme for the size and composition of each Provincial Council and also 
advise as to the number of nominated official members. 


The reactionaries argued tl 
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The Franchise Committee was to recommend the best means of con- 
stituting the Indian Legislative Assembly in such a way that the proportion 
of the elected and nominated members was not changed although the total 
strength may be altered. It was to make suggestions regarding the desir. 
ability and practicability of direct or indirect elections for the Assembly 
and also prepare a detailed statement for the same, As regards the Coun- 
cil of State, the Committee was to Prepare a scheme for election of its mem- 
bers and also consider the question of six special constituencies, 
ision of Functions consisted of H. Feethan 
(Chairman), HF.W, Gillman, Khan Bahadur Maulvi Rahim Baksh, Dr. Tej 
Bahadur Sapru, Chimanlal Harilal Setalvad, H. L, Stephenson and J. P. 

i give the provinces the largest measure of 


e exercised by the Governor in this sphere. 

The Committees finished their work an 
Government of India on March 10, 1919, 
commendations regarding the 


d presented their reports to the 
The latter sent their own. re- 

subject in their despatch to the Secretary 
of State, dated April 16, 1919, The Despatch contained 130 paras of their 
owit comments on the subject and also about 19 pages of the Minute of 


Dissent of Sir Sankaran Nair. The Government also sent the revised lists 
of All-India, Proving 


-India, incial and Transferred subjects to the Home Govern- 


mittee for the reorganisation of the India 
mittee was appointed in February 1919 
Crewe. The Committee submitted its 
members. Prof. Keith attached a sep 


The work of drafting the Bill for India h 
cation of the Montford Report, but when th 


their reports it was given the final shape in 
Parliament. 


ad begun just after the publi- 
e three Committees submitted 
which jt could be put before 


Passage of the Bill 


The Government of India Bill w 
mons by Montagu on June 2, 1919, 
“that the Bill be now read 
of State for India made a 


as introduced in the House of Com- 
But it was on June, that he moved 
a second time.” On that occasion, the Secretary 
memorable speech, 


. At the outset, Mr, Montagu tried to explain the origin of the Re 
forms. He stated that much work had already been done when he became 
the Secretary of State. After the August announcement, he appointed a 
committee which sat at the India Office and this was presided over by Sir 
William Duke, the famous author of the Duke Memorandum. He also re 


hastily. 


He attributed the necessity of the Bill to the 


1 “legitimate” impatience 
of the Indians for reforms, He said that the Ay 


gust announcement had 
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promised the grant of reforms as soon as possible. He did not want to be 
accused that since the war was over, the British were reluctant to fulfil the 
promise they had so solemnly made in 1917. Moreover, unreasonable de- 
lay was bound to be fatal to the object in view, i.e, the conciliation of 
Indians. 


He emphasised the fundamentally transitional character of the Re- 
forms. They were not intended to endure for long. They were merely 
“a bridge between government by the agents of Parliament and govern- 
ment by representatives of the people of India.” It is for this reason that 
he avoided making the constitution a rigid one. That also explains why 
in a lage number of cases, details were left to be filled in by means of 
rules. However, he assured the House that those Rules would be placed 
before them before the final passage of the Bill. 


He said that the mere maintenance of law and order, peace and tran- 
quillity were meaningless, unless something substantial was conceded to 
Indians. The grant of local self-government could not satisfy their aspir- 
ations, for that was already promised by Ripon. 


He referred to three difficulties, viz., lack of education, caste system 
and religious differences, which stood in the way of the establishment of 
responsible government in India. But he believed that those could be 
overcome by the introduction of representative institutions. He confessed 
that the complete devolution of powers at once was not compatible with 
the maintenance of peace and order and hence undesirable. But there 
were certain matters that could be transferred into the hands of the Indians 
without suffering any irretrievable loss or injury. Other departments 
could still be kept in the reserve to be handed over on some later occasion. 
The ministers were to be given liberty in their departments and held res- 
ponsible for them. Montagu definitely stated that he was not in favour of 
che establishment of two governments, “completely separate 1n the same 
area, with separate funds, separate finances, separate legislatures and se 
parate executive staff”. He advocated the creation of a dyarchical form of 
government in which the two parts had opportunities of “influence and 
consultation”. 


He stated that the time had not come for the grant of any concession 
at the centre. Only the legislature was to be made more representative. 


He examined the Congress-League Scheme, the Scheme put forward 
by the heads of the as of provinces, the Indo-British Association 
Scheme, and, still another one which proposed that in every province, one 
or two districts should be put completely under the control. of the Indian 
Officials and if successful, the process was tobe continued in the ae 
and ultimately in the whole province. His own conclusion was that the 
dyarchical system was the best as it left the scope for gradual progress im 
the future. He concluded his great peroration by an appeal to the mem- 
bers of the Commons to pass the Bill without delay. 

In the discussion that followed, many members participated but promi- 
nent among them were Sir D. Maclean, Sir H. Craik, Col. Wedgewood: 
Mr, Fisher (President of Board of Education), Mr. Spoor, Mr. Rees, Captain 
Ormsby-Gore, and Brigadier General Croft. Maclean said that the temm 
“dyarchy” suggested some connection with dacoity. Mr. Res) compare 
dyarchy to a man who had one head and two legs. One leg was the ex- 
ecutive councillors and the second the ministers, and these two legs a 
to be directed by one head or brain of the Governor. BRS AE p 
Fisher said that it was “a measure, the effects of which.....- will be felt 
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for generations and generations to come.” Brigadier General Croft called it 
not only a “revolutionary measure”, but also an instance of Liberalism gone 
mad. Fisher appealed to the British people to stand by their solemn pledge, 
and not fatally undermine their reputation for fair dealings and sense of 
justice. Mr. Spoor regarded the reform as the “irreducible minimum”, and 
gaye a warning that no attempt should be made to whittle them down. 
While Wedgewood was prepared to accept dyarchy only as a transitional 
measure, he attacked the system of indirect elections for the legislature. 


On the motion of Montagu, it was decided to refer the Bill to a Joint 
Select Committee of the House of Lords and Commons. Lord Selborne 
was appointed its president. The Committee included Montagu, Spoor, 
Lord Sinha and Lord Sydenham and others. The Committee examined 
the reports of the Functions and Franchise Committee, Lord Crew's Com- 
mittee, and the Montford Report. It examined a large number of witnesses, 
Indian and English, and submitted a masterly Report to the House of 
Commons. 


The Report of the Joint Select Committee contained recommend- 
ations regarding the changes that were necessary to be introduced in the 
Government of India Bill. The Committee proposed that a Standing 
Joint Committee of both the Houses should be sct up for the purpose of 
keeping Parliament in closer contact with the Indian affairs. But this Com- 
mittee was to have a purely consultative and advisory status. 


‘The J. P. C. proposed inclusion of the whole of the announcement of 
August 20, 1919 in the Preamble of the Bill rather than only a part of it. 
It altered the Lists of the Central, Provincial and Transferred subjects in- 
cluded the Functions Committee’s Report. It disapproved of the separate 
purse for the Reserve Departments and recommended that the Governor 
should allocate a definite proportion of revenues for the reserved and trans- 
ferred departments. If he wanted help in this work of division, he could 
refer the question to an authority appointed by the Governor-General. 


The relations between the two halves of the provincial executive 
should be of such mutual sympathy that each helps and influences the work 
of the other. But one part was not to exercise control over the other. 
The ministers in charge of the wansférred subjects were to be those elect- 
ed members of the legislative council who enjoyed its confidence, and were 
capable of leading it. The ministers were to be expected from the very 
beginning to act together. Their status was to be similar to that of the 
members of the Executive Council, but their salaries were to be determin- 
ed by the legislative council. The Committee recommended that the habit 
of joint deliberations between the ministers and the councillors under the 
presidentship of the Governor should be encouraged, The Goyernor was 
directed to allow ministers to have their way and fix responsibility upor 
them, even if he had to use his veto power to negative any piece of legis 
lation. The Committee recommended that the Governor should not 
preside over the meetings of the Provincial Legislative Council. Although 
for the first four years, the President was to be nominated by the Governor, 
subsequently he was to be elected by the Council. The vice-pesident was 
to be elected by the council from the very beginning. The Committee 
specifically laid down that they attached the “greatest importance to this 
question of the Presidency of the Legislative Council.” It was propose 
that the provincial budget should be submitted to the vote of the legis 
lative council, subject to a few exemptions to be specified in the Bill. The 
Committee rejected the idea of instituting Grand Committees in the pro- 
vincial legislatures. 
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The J. P. C. made detailed recommendations regarding franchise. It 
proposed to increase the share of representation of the rural population 
and also the urban wage-carning clases. An effort was to be made to re 
move the disparity in the size of electorates in the different provinces. The 
Committee considered representation for tne depressed classes to be inade 
quate. The non-Brahmins of the Madras Presidency and the Marathas of 
the Bombay Presidency were to be given separate representation by the 
reservation of seats. The question of the representation of women was to 
be left to the option of the newly-clected legislative councils which were 
empowered to allow that by means of resolutions, All graduates of over 
seven years’ standing were to be given the right to vote for the University 
seats, The recommendations of the Franchise Committee in respect of the 
proportionate representation of Mohammedans, based on the Lucknow 
Pact, might be accepted, It was definitely laid down that no alterations 
were to be made in the Franchise for the first ten years, 


The Committee did not approve of the idea of keeping the Council 
of State as an organ for government legislation. It was to be constituted 
as a true second chamber from the very beginning. It was to consist of 60 
members of whom not more than 20 were to be officials. 


The Committee did not agree to accept the system of indirect election 
for the Legislative Assembly on a permanent basis. Thac may be allowed 
as a transitional measure for three years, but the Government of India was 
to devise means to remedy this defect at an early date. The Governor- 
General was to nominate the President of the Legislative Assembly for four 
years. 


Although the Indian Budget was to be submitted to the vote of the 
Assembly, the Committee recommended the exemption of certain charges 
of a special or recurring nature from the voting. It was made clear that 
the Governor-General’s power of certification was @ real one and wis 
“meant to be used if and when necessary.” 


The Committee recommended that the existing limitation on the 
number of the members of the Governor-General’s Executive Council 
should be removed. Three of the Executive Councillors were to be public 
or ex-public servants who had been in the services of the Crown in Taga 
for 10 years. Not less than three members of the Council were to 
Indians. One member should have definite legal qualifications. 


i dia Office, €x- 
The Committee recommended that, all charges of the In 
cluding “agency” charges, should be paid out of the British gaa an 
it did not approve of the abolition of the Council of India which was 
be reconstituted by the inclusion of more Indians into it. s 
l i i inded that the 
In matters of fiscal policy, the Committee recommended 
Secretary of State for India should, so far as possible. avoid ere 
when the Government of India and its legislature were in cen ere 
terference was to be limited to the safeguarding of the interna io bi 
gations of the Empire or any fiscal arrangement within the Empire 
which His Majesty's Government was 4 party. ns 
! f 7 jon shou e taken 
‘The Committee recommended that every precaution z 
to protect the interests of the public servants. If pew a ia ial slot 
tion between a minister and a public servant, it was to be one ee E 
important duties” of the Governor to bring about a reconciliatio sa 
that was not possible, the officer was to be provided with an equiva n 
career elsewhere or allowed to retire on a yeasonable pension. 
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The Committee wanted it to be specifically laid down that the Statu- 
tory Commission was not to be appointed before ten years and no substan- 
tial change was to be made in the constitution during that interval. 


After the Joint Select Committee had presented its Report, the Bill 
was introduced on December 5, 1919 in the House of Commons for the 
third reading. On behalf of the Labour Party, Adamson supported the 
Bill and declared it to be a definite move in the right direction. But his 
complaint was that the Bill did not go far enough. He maintained that 
by not giving any control at the centre, the Government had lost the 
sympathetic co-operation of some of the best elements of the population of 
India. He thought it absurd to give the right of vote to only 5 millions 
out of 250 millions. Similarly, he regretted the exclusion of industrial 
workers and women from franchise. Maclean, Spoor and Ormsby-Gore 
also participated in the discussion. While winding up the debate in the 
Third Reading, Montagu expressed the hope that the future Parliament 
will take India on the road to responsible government. He regarded the 
passage of the Bill as the ending of an era. He appealed to the feelings 
of mutual good-will. He concluded with the remark: “Let us forget the 
past and start afresh.” 


When the Bill came up for discussion before the House of Lords on 
December Il, 1919, Lord Sinha, Under-Secretary of State for India, dealt - 
at length with the history of the Reforms. Since the question of reforms 
had been hanging fire since 1915, it could not be maintained with any 
amount of justice that the Bill before the House was a hasty measure. 
It was “the natural and inevitable sequel to the long chapter of previous 
legislation for the better Government of India.” It was imperative to give 
reforms to India because not only her status in the British Empire had 
been raised during the war as a result of her participation in many im- 
perial affairs on equal footing, but nationalism also had made great ad- 
vance in the country, The aspirations of the natives had been pitched 
high, but the existing administrative machinery in India was purely an 
official one. India might not be fully equipped for complete self-govern- 
ment, but she had to be given “some measure of control” at once if it was 
intended that she should fit herself for better things in the future. 


Lord Sinha discussed at length the various alternative schemes that 
were put forward to suggest the line of advance to be followed in India. 
While criticising them all, he defended the bill on many grounds. He also 
discussed the position of the Secretary of State, India Council, Civil Services 
in India, and the proposed Commissioners of Inquiry. He tried to em- 
phasise the fact that the old system of Government which had worked in 
India in the nineteenth century, could not be continued in the twentieth 
century. The Indians had reached the age of adolescence and if the 
British were to act as good guardians, it was their imperative duty to give 
Indians as much of liberty as was necessary for self-expression in their age 
of adolescence. Lord Sinha appealed to the members to discuss the Bill 
with earnestness, impartiality and fairness. He concluded by saying that 
“what is being given to India is like the grain of mustard seed which a 
man took and sowed in his field, which now is the least of all seeds, but 
when it was grown it was the greatest amongst the herbs and became a tree 
so that the birds of the air came and lodged in the branches thereof.” 


Lord Carmichael said that he was happy that the Reforms would 
strengthen the hands of the Moderates in India, He did not share the 
view that the Indian ministers would not like the Civil Servants. On the 
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other hand, the real danger was that they being new to the job, might not 
completely depend upon them. Of course, the position of the Governor 
would be a very difficult one. 


Lord Crewe maintained that there was nothing “novel” in the Re 
forms and they could not be called “a leap in the dark.” Their necessity 
arose because under the system set up in 1919, criticism was reaching 
dangerous limits. Moreover, Indians had given an unmistakable proof of 
their capacity by their splendid part in the war. While he approved of 
the creation of a High Commissioner for India, he was opposed to the ap- 
pointment of a Parliamentary Committee of two Houses on the ground 
that that would lead to too much of interference into the affairs of India. 
He warned the Indians that it was not in their interest to start any agitation 
during the first few years of the inauguration of the Reforms. 


Lord Sydenham, a great diehard and an opponent of Indian freedom, 
maintained that the Bill was “the most dangerous” piece of legislation. It 
did not arise out of “any desire on the part of the people of India.” It 
was merely a concession to a small body of English-speaking Indians so that 
they may keep quiet. While he praised the services rendered by the Indian 
princes and the fighting classes of India, he criticised the Indian nation- 
alists for having started the agitation when the Government was in trouble. 
Not only did they condemn the Government in the strongest terms by hold- 
ing it responsible for all the miseries of India, they also stirred up class- 
hatred. He complained that the people who came to give evidence before 
the Joint Parliamentary Committee did not represent India. The real 
Indians were the masses who did not know English and consequently their 
case was lost by default. The result was that the Bill was going to establish 
an oligarchy in India. Lord Sydenham referred to the new danger | to 
India arising from the spread of Bolshevism in the country and emphasised 
the imperative necessity of a strong government to meet the situation. But 
unfortunately, the new Reforms were going to weaken the executive at the 
most critical juncture. He ridiculed the idea that the political institutions 
that had worked successfully in the West, would work similarly in the East. 
He criticised the hurry with which the Bill was being pushed through. 


Lord Meston who had been deputed by the Goyernment of India to 
present their point of view before Parliament, maintained that he could 
give first hand information on Indian affairs. He emphasised the fact 
that the Bill before Parliament was not the outcome of agitation or the 
noisy demands of the Indian politicians. It was the inevitable result of 
the work of the British in India. It is the British themselves who had 
created a national awakening in the country. He informed the pona that 
revolution was out of the question in India and hence the Bill should not 
be held up on that score. He concluded by saying that the Bill was intro: 
duced at the request of Government officials who were engaged in carrying 


on the work of administration. 


Lord Curzon, the Leader of House of Lords, supported the Bill in a 
reserved tone. He referred to the great work accomplished by the Jota 
Parliamentary Committee. He also touched upon the fiscal policy ol 
India and the Indian Council. He emphasised the need of mutual co- 
Operation between the Government of India and the Home Government 
on the one hand, and the Indian nationalist press on the other. 
in the strongest possible terms. 
While the situation in 
ing to weaken the 


Lord Ampthill condemned the, Bill cr 
He held that the Bill was a “calamitous measure - 
India was becoming critical every day, the Bill was 80 
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executive and impair its impartiality. He maintained that the Indian 
soil was not favourable for the growth of democratic institutions. The 
caste system of the Hindus in itself was anti-democratic. The only effect 
of the Bill was going to be the establishment of the domination of the 
Brahmins in the country, and that was not at all welcome to the non- 
Brahmins. He accused the British statesmen for their mental bankruptcy 
and predicted that the whole of the future of India was going to be jeopar- 
dised by the passage of the Bill. 


In spite of the stout opposition at the hands of men like Sydenham 
and Ampthill, the Bill was passed by the House of Lords on December 
18, 1919 and it received the Royal Assent on December 23. 


On the same day, a Royal Proclamation was issued by King George V 
to the Indian Princes and the people of India. It was hoped that the new 
Act “will take its place among the great historic measures passed by the 
Parliament of this Realm for the better government of India and for the 
greater contentment of her people”. He declared that he was happy to 
watch the progress of democratic institutions in the country. He appeal- . . 
ed to the leaders of the Indians and the ministers of the future to face res- 
ponsibility, endure misrepresentation and make sacrifices for the common 
interests of the country. He hoped that the public servants would trust 
their new officers and work with them in harmony so that orderly advance 
towards free institutions by the Indians might become possible. 


He expressed his earnest desire to remove all bitterness between the 
Indians and British officers. With that object in view. he directed the 
Viceroy to exercise on his behalf clemency to political offenders in the 
fullest measure which was consistent with public safety. 


On the same occasion, he sent a happy news to the Princes of India 
that he had agreed to the establishment of a Chamber of Princes. He 
also assured them that their privileges, rights and dignity will be main- 
tained in the future. 


He announced his intention to send the Prince of Wales to India to 
inaugurate the new Chamber of Princes and the new constitution in Brit- 
ish India. He hoped that when the Prince of Wales visited the country: 
mutual goodwill and confidence would prevail among the Indians. He 
concluded with a prayer to “Almighty God that by His Wisdom and under 
His guidance India may be led to greater prosperity and contentment and 
may grow to the fullness of political freedom.” 


Preamble of the Act of 1919 


The Preamble of the Government of India Act of 1919 is very im- 
portant and runs as follows: “Whereas, it is the declared policy of the 
Parliament to provide for the increasing association of Indians in every 
branch of Indian administration, and for gradual development of self- 
governing institutions with a view to the progressive realisation of respon- 
sible government in British India as an integral part of the Empire: 


“And whereas, progress in giving effect to this policy can only be 
achieved by successive stages, and it is expedient that substantial steps iN 
this direction should now be taken: 


“And whereas, the time and manner of each advance can be deter- 
mined only by Parliament upon whom responsibility lies for the welfare 
and advancement of the Indian peoples: 
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“And whereas, the action of Parliament in such matters should be 
guided by the co-operation received from those on whom new opportuni- 
ties of service will be conferred, and by the extent to which it is found 
that confidence can be reposed in their sense of responsibility: 


“And whereas, concurrently with the development of self-governing 
institutions in the Provinces of India, it is expedient to give to those pro- 
vinces in provincial matters the highest measure of independence of the 
Government of India, which is compatible with the due discharge by the 
latter of its own responsibilities: 


“Be it therefore enacted.....-...-as follows”: 


The following is'an analysis of the Preamble as given by Sir Tej 
Bahadur Sapru:— 


(1) British India is to remain an integral part of the British Empire. 


(2) Responsible Government in British India is the Objective of the 
declared policy of Parliament. 


(3) Responsible government is capable of progressive realization only. 


(4) In order to achieve responsible Government, it is necessary to pro- 
vide for two things: the increasing association of the Indians in every 
branch of administration and. the gradual development of self-governing 
institutions. 


Main Provisions of the Act 


(1) The Government of India Act, 1919 made many changes in the 
administration of India. Formerly, the Secretary of State for India used 
to be paid out of the Indian revenues. The new Act provided that in 
future he was to be paid out of the British revenues. However, some of 
the functions of the Secretary of State for India were taken away from 
him, and given to a High Commissioner for India who was appointed by 
the Government of India and paid by the Government of India. He act- 
ed as the agent of the Governor-General-in-Council. He was to be in 
charge of the Stores Department, the Indian Students Department, etc. 
The control of the Secretary of State was reduced in the provincial sphere 
in so far as the transferred departments were concerned, But in the case 
of the Central Government of India, it remained as complete as before. 
The Secretary of State possessed and exercised the power of superintend- 
ence, direction and control over the affairs of India. It was the duty of 
the Governor-General to carry on the orders of the Secretary of State. 


(2) The Act of 1919 set up a bicameral legislature at the Centre es 
place of the Imperial Council. consisting of one House. The names o 
the two Houses were the Central Legislative Assembly and the Council 
of State. The Council of State consisted of 60 members out of which 
33 were elected and 27 were nominated by the Governor-General, | Te 
Central Legislative Assembly consisted of 145 members, out of whi 
were elected and the rest were nominated, Out of the nominated mem- 
bers, 25 were officials and the rest non-officials. Out of the 103 Sege 
members, 51 were elected by the general constituencies, 32 by communal 
constituencies (30 by Muslims and 2 by Sikhs), and 20 by praa consti- 
tuencies (7 by land-holders, 9 by Europeans and 4 by Indian mmerce). 


The following table shows the number of elective seats in each pro- 
vince:— 
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Legislative Council of 
Assembly State 
Madras a oe 16 5 
Bombay oA sae 16 6 
Bengal os ana 17 6 
United Provinces ssa IR 5 
Punjab w ae 12 4 
Bihar and Orissa es as 12 3 
Central Provinces TA A 6 2 
Assam dee 4 1 
Burma in pa 4 2 
Delhi sos PA 1 as 
104 34 


(3) The life of the Central Legislative Assembly was 3 years and the 
Council of State 5 years but the same could be extended by the Governor- 
General. It is to be noted that the last Assembly sat for 11 years. The 
first speaker of the Assembly was nominated by the Government, but the 
subsequent speakers were elected by the members of the Assembly. 


(4) The Franchise Committee had recommended a system of indirect 
elections to the Central Assembly on the ground that direct nections, 
though preferable, were impracticable on account of the unwieldy charac 
ter of the constituencies. Ultimately, the Government of India decided 
in favour of direct elections, for both Houses of the Central Legislature. 


(5) As regards the franchise for both Houses of the Central Legisla- 
ture, it was very much restricted. In the case of the Council of State. 
voters were assessed either to income-tax on an annual income of not less 
than Rs. 10,000 to Rs. 20,000 or to land revenue of Rs. 750 to Rs. 5,000. 
In addition, those who had previous experience in public work or who 
were recognised as men of high scholarship or academic worth were en- 
titled to have their names enrolled on the electoral roll of general con- 
stituencies for the Council of State. As regards the qualifications of the 
voters for the Central Assembly, those were either the payment of muni- 
cipal taxes amounting to not less than Rs. 15 to Rs. 20 per annum, oF 
occupation or ownership of a house of the annual rental value of Rs. 180 
or assessment to income-tax on the annual income of not less than Rs. 2,000 
to Rs. 5,000 or assessment to land revenue for Rs. 50 to Rs, 150 per an- 
num, varying from province to province. It is to be noted that the total 
number of voters for the Council of State was about 17,364 and for the 
Central Assembly was about 909,874 in 1990, 


(6) The Governor-General was given the power to summon, prorogue 
and dissolve the chambers. He had also the right of addressing the mem- 
bers of the two Houses. 


(7) The Central Legislature was given very wide powers. It could 
make laws for the whole of British India, for the subjects of His Majesty 
and Services of the Crown in other parts of India, for the Indian subjects 
of His Majesty wherever they may happen to be, and for all persons €m- 
ployed in His Majesty’s defence forces. It could also repeal or amend 
laws for the time being in force in British India or applicable to the per- 
sons mentioned in the preceding sentence. However, the previous sanc- 
tion of the Secretary of State-in-Council was required to pass any legisla- 
tion abolishing any High Court. The Indian Legislature had no power 
to amend or repeal any parliamentary statute relating to British India or 
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to do anything affecting the authority of Parliament or the unwritten laws 
or constitution of the United Kingdom. 


The previous sanction of the Governor-General was required to in- 
troduce bills concerning the following subjects:— 


(i) The public debt or public revenues of India. 

(ii) Religion or religious rites and usages of the British subjects in 
India. 

(iii) Discipline or maintenance of His Majesty's military, naval or air 
forces. 

(iv) Relations of the Government of India with foreign States or 
Indian States. 

(v) Any measure which repeals or amends any Act of a legislature or 
any ordinance made by the Governor-Geueral, etc. 


In addition to the above, the Governor-General was given the power 
of preventing the consideration, at any stage, of a bill or a part of a bill 
in either chamber of the Central Legislature if in his opinion it “affects 
the safety or tranquillity of British India, or any part thereof”, The 
Governor-General was empowered to enact laws which he considered 
essential for the safety, tranquillity or interests of British India or any part 
thereof if cither chamber refused or failed to pass them. Every Act so 
passed required the assent of His Majesty. The Governor-General posses- 
sed the power of making and promulgating ordinances for the peace and 
quiet government of British India in cases of emergency. An ordinance 
issued by the Governor-General had the same force of law as a law passed 
by the Indian Legislature. It lasted for 6 months. The Governor-Gene- 
ral had the power of returning any measure passed by the two Houses 
of the Central Legislature for reconsideration before signifying his assent 
or dissent. The assent of the Governor-General was essential for the en- 
actment of a law by the Legislature. He had the power to give his assent 
or reserve the Bill for the signification of His Majesty's pleasure on the 
same. The Crown had the power of disaliowing any Act made by the 
Indian Legislature or the Governor-General. The vetoing power of the 
Governor-General was real and was actually exercised. 


Members of both Houses of the Central Legislature were given the 


right of putting interpellations and supplementary questions, of moving 
and of introducing pro- 


resolutions and making motions of adjournment, i 
jects of legislation according to the rules. The members were given the 


right of freedom of speech in the two chambers. 


(8) As regards the Central Budget, the Government submitted propo- 
sals for the appropriation, in the form of demands for grant, to the vote 
of the Indian Legislative Assembly. However, there were certain non- 
yotable items in the Budget. These items were not open to discussion in 
cither chamber, “unless the Governor-General otherwise directs.” All 
other items of expenditure were submitted to the vote of Assembly which 
“may assent or refuse its assent to any demand or may reduce the amount 
referred to in any demand by a reduction of the whole grant.” If the 
Governor-General was satisfied that any demand which had been refused 
by the Assembly was essential for the discharge of his responsibilities, he 
could restore the grant even if it was rejected by the Assembly. In cases 
of emergency, he was empowered “to authorise such expenditure as may, 
in his opinion, be necessary for the safety or tranquillity of British India 
or any part thereof.” 
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It is evident that the Central Legislature was helpless before the 
Central Executive. The Executive was not only independent of the Legis 
lature, but also had the power of over-riding the Legislature in almost 
all respects. 


(9) It has been rightly pointed out that the Act of 1919 introduced 
responsive and not responsible Government at the Centre’ The members 
of the Executive Council of the Governor-General were nominated mem- 
bers. The people had neither any hand in their appointment nor in their 
removal. No vote of no-confidence by the legislature could turn them 
out. But it cannot be denied that the members of the Executive Counci! 
did respond to the wishes of the members of the Central Legislature and 
through them the people of the country. Some of the members of the 
Legislature were the members of the Standing Committee such as Finance 
Committee and the Committee on Public Accounts. As such, they got 
an opportunity to influence the Government. The members could also 
expose the Government by putting them questions, supplementary ques- 
tions and moving motions of adjournment. They could also reject the 
Budget and move and pass resolutions against the Government. It is 
these factors which made the Government respond to the wishes of the 
members of the Legislature. Even the most irresponsible Executive Coun- 
cillors could not afford to ignore the wishes of the members of the Legis- 
lature. Thus it was that although the Executive was independent of the 
Legislature, the latter could influence the decisions of the Government. 
The large majority given to the elected members of the Central Assembly 
made the things hot for the Government and the only way to improye 
the state of affairs was to carry on the administration according to the 
wishes of the people. 


(10) The new Act provided for two lists of subjects, Central sub- 
jects and Provincial subjects, The principle underlying this division was 
that matters in regard to which uniformity in legislation was 
necessary or desirable for the whole of India or for more than one pro- 
vince, should be regarded as central, while others in which only a parti- 
cular province was interested, should be treated as provincial. ‘The Cen- 
tral subjects were Defence, Foreign and Political Relations, Public Debt, 
Tariffs and Customs, Posts and Telegraphs, Patents and Copy-right, Cur- 
rency and Coinage. Communications, Commerce and Shipping, Civil and 
Criminal Law and Procedure, major Ports, etc. The Provincial subjects 
were Local Self-Government, Public Health and Sanitation and Medical 
Administration, Education, Public Works, Water Supplies and Irrigation, 
Land Revenue Administration, Famine Relief, Agriculture, Forests, Co- 
operative Societies, Law and Order, etc. As regards the residuary subjects, 
they were divided between the centre and the provinces on the same prin- 
ciple on which the lists were drawn up. It is to be noted that the divi- 
sion was not clear-cut or definite. There was a lot of overlapping. Critics 
point out that while subjects like Commerce and law regarding property 
were placed in the Central list important subjects like excise and laws 
regarding land tenure were given to the provinces. Although all sub- 
jects in the provincial list were provincial for purposes of administration, 
that was not the case for purposes of legislation. Certain parts of them 
in regard to which uniformity in legislation was considered desirab's, were 

I. According to Sir Malcolm Hailey, “The Government of Ilia be- 
came responsive, if not responsible to public opinion; its actions became 
indicative if not reflective of the popular view-point.” 
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made “subject to legislation by the Indian Legislature.” These were bor- 
rowing and taxing powers of local self-governing bodies, infectious and 
contagious diseases of men, animals and plants, water supplies and irriga- 
tion, industrial matters including factories, electricity, settlement of labour 
disputes; control of newspapers, printing presses, etc. 


(11) The size of the provincial Legislative Councils was considerably 
enlarged. While about 70 per cent of the members of the provincial 
legislatures were elected, about 30 per cent were nominated by the Gover- 
nor. Some of these nominated members were officials and the others 
non-officials. The Legislative Council sat ordinarily for 3 years, but it 
could be dissolved earlier by the Governor. The latter could also extend 
its life. The members were given the right of asking questions and sup- 


plementary questions. They could reject the budget, although the Gover- 
nor could restore it, if necessary. 


Below is given a table to indicate the strength and composition of the 
Provincial Gouncils:— 


| Nominated and 
| ex-officio 
Province | Elected. Total 

| 

| P Non- 

| Oficials oficials 
Madras | 98 23 6 127 
Bombay | 86 20 5 111 
Bengal 113 20 6 139 
United Provinces i 110 18 5 123 
Punjab | 77 lö 6 93 
Bihar & Orissa 16 18 9 103 
Central Provinces 53 10 5 68 
Assam 39 9 6 53 
Burma 78 15 8 | 101 

(12) The Act of 1919 introduced dyarchy in the Provinces. Under 


this system, the subjects to be dealt with by the Provincial Governments 
were divided into two parts: Transferred and Reserved subjects. The 
Reserved subjects were administered by the Governor with the help of 
the Executive Council and the Transferred subjects were dealt with by the 
Governor with the help of the ministers. While the members of the Ex- 
ecutive Council were nominated by the Governor, the ministers were ap- 
pointed by the Governor from the members of the legislature. The follow- 
ing were the Reserved subjects: Administration of Justice, Police, Irrigation 
and Canals, Drainage and Embankments, Water Storage and Water Power, 
Land Revenue Administration, Land Improvement and Agricultural Loans, 
Famine Relief, Control of Newspapers, Books and Printing Presses, Prisons 
and Reformatories, Borrowing money on the credit of the province, Forests, 
except in Bombay and Burma, Factory inspection, Settlement of labour dis- 
putes, Industrial Insurance and Housing. The following were the Transfer- 
red subjects: Local Self-Government including matters relating to Municipal 
Corporations and District Boards; Public Health, Sanitation and Medical 
Administration, including Hospitals and Ayslums and provision for Medi- 
cal Education; Education of Indians with some exceptions; Public Works, 
including Roads, Bridges and Municipal Tramways, but excluding Iriga- 
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tion, Agriculture and Fisheries, Co-operative Societies, Excise, Forests in 
Bombay and Burma only; Development of Industries, including Industrial 
Research and Technical Education, The provincial Governor was not a 
constitutional head. He was given many special responsibilities. He was 
authorised to over-rule his ministers and the members of the Executive 
Council if that was considered necessary for the discharge of his special 
responsibilities. The Governor was expected to encourage joint delibera- 
tion between the ministers and the members of the Executive Council. 
Provision was made for the temporary administration of Transferred sub- 
jects in the case of an emergency. If no minister was in charge of a trans- 
ferred subject, the Governor himself assumed temporary charge of it till 
a minister was appointed. The Governor-General-in-Council with the pre- 
vious sanction of the Secretary of State-in-Council could revoke or suspend 
the transfer of all or any subjects in the province and in that case they 
would relapse into the position of reserved subjects and be administered 
by the Governor-in-Council. 


Working of Dyarchy. The system of Dyarchy was worked in the pro- 
vinces from 1921 to 1937, but experience shows that the system did not 
work satisfactorily. Many factors were responsible for the failure of the 
system: 

(1) The very principle of dyarchy was faulty. The division of ad- 
ministration into two parts, each independent of the other, is opposed to 
political theory and the practice of Governments. The state is like an 
organism and the two parts cannot be separated completely. However, 
the actual division of subjects under the Act of 1919 was haphazard. 
There could not be a worse division than the one attempted in the Act 
of 1919. Sir K. V, Reddi, a Minister of Madras, says: “I was a Minister 
for Development without the forests, I was the minister for Agriculture 
minus Irrigation. As Minister of Agriculture, I had nothing to do with 
the administration of the Madras Agriculturist’ Loans Act or the Madras 
Land Improvement Loans Act..... -Famine Relief of course could not be 
touched by the Minister for Agriculture, Efficacy and efficiency of a Mini- 
ster for Agriculture without having anything to do with irrigation, agri- 
cultural loans, land improvement loans, and famine relief can better be im- 
agined than described. Then again, I was a Minister for Industries without 
factories, boilers, electricity and water power, mines or labour, all of which 
are reserved subjects” While the Education was a transferred subject, 
oa education of the Europeans and the Anglo-Indians was a reserved 
su ryect. 


Shri C. Y. Chintamani, a Minister of the U.P, has given us some €x- 
amples of the way in which dyarchy worked. In 1921, an inquiry was 
started in the Department of Agriculture on the question of the fragmen- 
tation of lands. When the report was submitted in 1922, it was felt that 
the question should have been dealt with by the Revenue Department and 
the case was transferred to that Department. In 1924, it was decided that 
the case should be sent to the Co-operative Department to which it re- 
lated, Examples can be multiplied. 


(2) There was no love lost between the two halves of the Govern- 
ment. The ministers were the representatives of the people. ‘The mem- 
bers of the Executive Council belonged to the bureaucracy. They usually 
never pulled together. There was constant friction. Sometimes the mini- 
sters and the Executive Councillors condemned each other in the public. 
As a result of this, the work of administration suffered. As a rule, the 
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Governor backed the members of the Executive Council because he him- 
self belonged to the same service to which they belonged. 


(3) The position of the ministers was very weak. They had to serve 
two masters. Those were the Government and the Legislative Council. 
A minister was appointed by the Governor and dismissed at his will. He 
was responsible to the Legislature for the administration of his Depart- 
ment. He could be turned out by the Legislature by a vote of no con- 
fidence. From the point of view of practical politics, the ministers cared 
more for the Governor than the Legislature. There were no strong 
parties in the provincial legislatures. The result was that no minister 
had a majority to back him in office. He had always to depend upon 
the backing and support of the official bloc in the Legislature. While the 
Elected members of the provincial Legislatures were divided into many 
groups on the basis of various religions, the support of the official bloc 
which always voted under the instructions of the Governor, was always 
available to a minister who cared for the Governor. No wonder, the 
ministers always looked up to the Governor and were dependent upon 
him. It is said that the Raja of Panagal openly used to say in the Mad- 
ras Legislative Council that he was responsible only to the Governor and 
none else. In certain cases, the ministers hoped to become Executive 
Councillors after the expiry of their term of office as ministers. The re- 
sult of all this was that the ministers sank to the position of glorified 
secretaries, C. Y. Chintamani rightly said that the ministers had ne 
power. “The power is with the Governor and not with the ministers. 
The Governor could interfere in any matter under any minister. Accord- 
ing to Kelkar, he was allowed to have his way in matters of policy, but 
was constantly over-ruled in matters of detail. “For instance, I could ng 
picture myself how a Governor could support my policy of non-interter- 
ence with a Municipal Committee who wanted to hoist a national flag m 
the Municipal office and how the same Governor could ask me to uphos 
an order of a Deputy Commissioner who had suspended a Copra 
resolution to the effect that its servants should put on Khaddar dress. 
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were certain superfluous jobs the minister concerned had no right to 
abolish those jobs. In the case of the U.P., a district officer refused to 
file an appeal in an excise case as required by a minister. He was 
supported by a member of the Executive Council. As a general rule, the 
Governors could be expected to support the members of the civil services 
against the ministers. 


(6) According to the rules of executive business, cases in which the 
minister differed from the opinion of the Parliament Secretary or the 
Head of the Department or the Commissioner of a Division had to be 
submitted to the Governor for his final orders. Both the Secretary and 
the Head of the Department had direct access to the Governor. The 
Secretary had a weekly interview with the Governor and could discuss 
everything about his Department with the Governor. This must have 
weakened the position of the ministers. Sometimes the Goyernor knew 
things about a Department which even the minister concerned did not 
know. 


(7) Another cause of the failure of dyarchy was the reservations of 
the Department of Finance in the hands of a Member of the Executive 
Council. All the nation-building Departments were given to the ministers, 
but they were given no money for the same. The result was that the 
ministers had to depend upon the sweet-will of the Finance Secretary. As 
a member of the Indian Civil Service, the Finance Secretary had no sym- 
pathy with the aspirations of the Indians as represented by ministers. He 
cared more for the needs of the reserved Departments than for the trans- 
ferred Departments. According to C. Y. Chintamani, “The Finance Mem- 
ber was certainly more anxious to see that his Reserved Departments got 
all the money they required, before other Departments got what they wanted”. 
In certain cases, the Finance Department refused even to examine any 
scheme on the ground that no money was likely to be available. In the 
case of the U.P., the Finance Department once upon a time issued a cir- 
cular to all the Heads of the Departments directing them not to send pro- 
posals involving expenditure. When actually money was found available, 
it was contended by the Finance Department that no money could be grant- 
ed as proposals had not been put in for examination at the right time. 
Many a time, the reply of the Finance Department was that the proposals 
were not *worth spending money on’. We are told that even when schemes 
were approved, ways and means were found out to defeat them or to delay 
them till the end of the financial year which compelled the minister to 
start from the very beginning once again. According to Chintamani, “I 
am prepared to state this without any exaggeration that it was from general 
experience of both the ministers in the United Provinces that they had to 
contend with great difficulties when they went to the Finance Department, 
that pretty frequently they had to go before the Governor. pretty fre: 
quently the Governor did not side with them and pretty frequently they 
could only gain their point in the end by placing their offices at the dis 
posal of the Governor.” 


According to Punniah, “The Department thus did not confine itself 
merely to an examination of the financial aspect of the proposals but often 
went into the policy underlying them. The Minister was responsible to 
the Legislature for policy while the Finance Member was not, and this. 
therefore, placed the Minister in a difficult position. Even when schemes 
were accepted by the Council, devices were found to defeat them or at least 
delay them till the end of the financial year, which compelled the Minister 
to start-at the very beginning once again. The veto of the finance depart 
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ment was final except when the Minister decided to take his case on appeal 
to the Governor, who pretty frequently sided with the Finance Depart 
ment”. 


According to Sapre, “But the Devolution Rules seriously detracted 
from the advantages of the Joint purse by keeping the portfolio of finance 
in the hand of a member of the Executive Council. The Ministers thus 
had to look up to him and his Department for all schemes of expenditure 
In the financial powerlessness of Ministers is to be found the chief cause 
of the failure of Dyarchy”. 


Prof. H. H. Dodwell points out that finance was one of the major 
problems which rendered the working of dyarchy difficult. The Montagu- 
Chelmsford reforms had suggested that resources to meet the expenditure of 
the Central Government should be set aside and all other revenue should be 
handed over to the Provincial Governments, which in future would be res- 
ponsible for provincial services. Various attempts had been made in the 
past to allocate the sources of state income between the Government of 
India and the provinces. Mr, Montagu proposed that customs, salt, in- 
come-tax, railways and post office revenues should be allotted to the Cen- 
tral Government and the other main heads should be assigned to the pro- 
vinces, In order to make up the deficit in the central budget. provinces 
were required to make contributions for some time. The scheme as pro- 
pounded in the Report was strongly opposed in India, especially by Madras 
and United Provinces which would have been required to provide more 
than half the funds needed to balance the central budget. The Meston 
Committee was appointed to revise the details of the scheme but not to 
modify the proposed method of distributing the Indian revenues if it could 
possibly be avoided, Under the circumstances the Meston Committed 
could not do much more than vary the details of the contributions which 
had been proposed, basing its calculations not on the anticipated provin- 
cial surpluses, but on the additional income which each province would 
secure in consequence of the new division of revenues. lts recommend- 
ations were bitterly attacked in Bombay, Bengal and Madras, but, in spite 
of that, the contributions recommended by the Meston Committee Mis 
accepted by the Government of India. After the ending of the balers ae 
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bitterness in the country which was not congenial to the successful working 
of dyarchy. We are informed that the Hindus were made to choose bet- 
ween circumcision and beheading. Their temples were plundered and 
desecrated. Their women were raped. Villages were pillaged and bumt. 
Obviously, dyarchy could not work in this atmosphere of hatred and sus 
picion, 

(9) The man in the street knew that the reforms of 1919 were in the 
nature of a half-way house. The Indians knew that they were going to 
get more in the future. The result was that the people of India were not 
in a mood to give the reforms a fair trial. 


Regarding the working of dyarchy, Sir H. Butler says: ‘In India it has 
almost become a term of abuse. I have heard one man shouting to an- 
other: You are a dyarchy”, “I will beat you with a dyarchy”, said one 
Indian boy to another and when questioned as to what dyarchy was, re- 
plied, “a new kind of tennis Racket.” I have been received in a Burma 
village by a dyarchy band braying against a Home Rule band with all the 
vigour of village faction, neither having the least idea of what Home Rule 
or dyarchy meant. 


P. E. Roberts says: “Dyarchy was the best transitional mechanism 
that appeared after a prolonged examination of alternatives. Herein in- 
deed, lurked the seeds of trouble. There have often no doubt been transi- 
tional periods in history, but they were only discovered to be such in the 
retrospective survey of historians. Successive stages in national develop- 
ment have generally been regarded as final by each generation in tum. 
The peculiarity about the decade 1919—1929 is that it was a period re 
quired, so to subject, by statutory enactment, to contemplate self-conscious- 
ly its own ephemeral nature, with the inevitable result that it was always 
hastening despairingly to a long anticipated death bed.” (British India, pp. 
589-90). 


The view of Dr. Appadorai is: “Dyarchy was introduced with high 
hopes and it must be said that, on a theoretical analysis and if worked 
under ideal conditions, it is not without merits. It is the strictly logical 
solution of a situation in which it is desired to base the authority of Gov- 
ernment in different matters on two different sources—a situation in which 
a complete transfer of responsibility is considered impossible by a ruling 
power. It is thus a bridge between autocracy and responsibility. It 1 
educative in the sense that it gives men an Opportunity to show what they 
can do, as it proceeds on the basis of proved results; it would put every- 
body on their mettle......In practice, largely because, I think, the con- 
ditions it postulates are too difficult to obtain, its achievements are much 
more modest. It is a trite remark that where it succeeded it succeeded 
only because the principle of dyarchy was largely ignored. But this much 
may be said: under dyarchy many persons have been brought in touch 
with problems of administration, and with the difficulties of a responsible 
form of government. This is a valuable asset, especially if the same people 
have an opportunity of working later under a system of full responsible 
government. And another good result is that the idea of ‘transferred sub- 
jects’ and ‘popular control’ have brought about a concentration of public 
interest on certain beneficial activities of government—the nation-building 
departments”. 


According to Palande, “Dyarchy was never intended to be an ideal ba 
itself but as a stepping stone to a nobler consummation, namely, 2 Asy y 
self-governing India........ Indians were thoroughly dissatisfied with =a 
whole project of dyarchy. The parliamentary appearances that it sugges 
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ed were tantalizing. But those who had a personal knowledge of its inner 
working exposed its ridiculous contradictions and defects. The ideal 
manifestation of dyarchical government implied the complete self-effacement 
of an irresponsible bureaucracy, but unfortunately that quality was too 
super-human to be a normal feature of the administration”. Punniah 
sys: “Dyarchy was a unique experiment which was tried in nine pro- 
vinces for over a period of sixteen years. Its main object and purpose was 
to train the people of India in the art of responsible self-government. Its 
authors were no doubt aware of its defects and shortcomings, but thought 
that there was no better alternative to it under the circumstances”. ‘The 
view of Thompson and Garratt is that the reforms were far from being a 
complete failure. Useful work was done in the provinces by the Indian 
ministers and there was no breakdown during the first three years. The 
process of Indianisation within the Government was proceeding quickly if 
unostentatiously. (British Rule in India. p. 615). 

According to Coupland, “The Government of India Act, 1919 was by 
far the most important measure of Indian policy adopted by the British 
Parliament since the process of constitutional development began in 1861, 
for it crossed the line between legislative and executive authority. Pre- 
vious measures had enabled Indians increasingly to control their legislatures 
but not their Governments. Some Indians, it is true, had been members 
of those Governments, but they had been officially appointed and were 
responsible, like their colleagues, to the Secretary of State and Parliament. 
Now Indians were to govern, so to speak, on their own. They were to take 
charge of great departments of Provincial administration, not as official 
nominees but as the leaders of the elected majorities in their Legislatures 
and responsible only to them. Limited and checked though it might be, 
this Was a genuine transfer of power, and it was the appointment of these 
Ministers, more than anything else, that brought home the fact that the 
abdication of the British Raj had actually begun. 


_ “Even more striking than the transfer of executive power was the con- 
Stitutional method by which it was to be exercised, namely, responsible 
Government as understood and practised jn Britain. The transferred field 
Was to be governed under the British Parliamentary system. The reason 
for that was concisely stated at the outset of the Report. Englishmen be- 
lieved in responsible government as the best form of government they 
know, and now in response to requests from India they have promised to 
extend it to India”. 

Prof. Percival Spear observes: “The Montford reforms were attacked 
tk all sides. Right wing British opinion considered that they undermined 
as taj and gave authority to irresponsibility. _ Congressmen loudly pro- 

aimed that they were a sham and not worth trying to work, and soon they 
Were joined by some who had worked them for a time and acquired some 
a ance while so doing. Specially large targets were the EER ps 
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finances were flexible, but the provincial ones were not, so that ministers 
often in fact found themselves without the means of carrying out cherished 
measures such as the extension of education. They tended, very naturally, 
to suspect the reserved half, who controlled the revenue, of starving them 
of funds. Then there was the question of responsibility. The more close 
ly the ministers were identified with the governors and councillors, the 
more they were liable to lose the confidence of their supporters. Yet such 
co-operation was necessary if anything was to be done. On the British 
side, every assertion of authority in the interests of law and order increas- 
ed their unpopularity while the constructive measure went to the credit 
of the minister. It has further to be noticed that the provincial reforms 
were on the parliamentary plan ‘of ministerial responsibility toward elected 
councils. This system presupposes a party system to provide the ministers. 
In India the major Congress party would not play. Only in Madras and 
the Punjab were local parties strong enough to take office, and there the 
reforms worked better than anywhere else. Elsewhere, there was a ten- 
dency for members to split into pressure and personal groups and for gover- 
nors to construct ad hoc coalitions which did nothing but dissolve into 
fresh patterns. The reforms certainly suffered from luck of Congress co: 
operation. as well as from excessive restriction and division of authority. 
“When all this is said the fact remains that the reforms proved to be a 
solid and substantial achievement. They were an essential milestone on 
the road to self-government. Without them Indian political progress would 
have been belated, erratic, and probably revolutionary. ‘They gave, by 
and large, enough inducement to enough people to work them, and enough 
scope to provide experience and incentives for the future. Whenever there 
were determined leaders backed by coherent parties, solid results could be 
achieved. Thus the Justice party of Madras was able to reform the ad- 
ministration of the wealthy south-Indian temples; and the Unionist party 
in the Punjab, led by Sir Fazl-i-Husain and Chaudhuri Chothu Ram, to €x- 
tend education and protect the cultivator. Though tensions and - frustra- 
tions could not be avoided, the new system went far enough and worke 
well enough to make further advance inevitable. This was its essential 
justification. It started a constitutional clock which would not stop. The 
present Indian government is the heir of Montagu as well as of Gandhi.” 
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CHAPTER VIII 


CONSTITUTIONAL DEVELOPMENT 
FROM 1919 TO 1935 


The Reforms of 1919 were considered to be utterly inadequate by the 
Indians. The Indian National Congress at its annual session in 1919 con- 
demned the Reforms as “inadequate, unsatislactory and disappointing.” 
While it asked the British Government to take early steps to establish full 
responsible government in India in accordance with the principle of self- 
determination, it resolved to work the Reforms “so far as may be possible” 
with a view to bring about the early establishment of responsible govern- 
ment in India. 


The Indians were not in an uncompromising mood, but certain events 
spoiled the political atmosphere in the country. On the Report of a Com- 
uuttee presided over by Justice Rowlatt, two bills were introduced in the 
Imperial Legislature in February 1919 and passed into law by the official 
majority in spite of the opposition of the people. Mahatma Gandhi ap- 
peaied to the people of India to offer Satyagraha against the oppressive 
jaws, Hartals were held all over the country. Disturbances took place at 
various places. Martial Law was declared in the Punjab. On the paisakhi 
day (13th April, 1919), there occurred the Jallianwala Bagh tragedy. 
General Dyer ordered the opening of fire on a peaceful crowd at Amritsar. 
1,650 rounds were fired, about 400 people were killed and 1,200 were 
wounded, According to Dyer himself, his object was to create “a sufficient 
moral effect from a military point of view not only on those who were 
present, but more especially throughout the Punjab.” The people were 
subjected to great humiliations. The crawling order was most resented, 
The people were required to pass through a street like four-footed animals. 
The Punjab leaders were jailed. At different places, bombs were thrown 
on innocent persons. All this resulted in resentment against the British 
Government. 


Certain events brought the Congress and the Muslims together. The 
Muslims of India protested against the hard terms imposed on Turkey 
after the First World War. Mahatma Gandhi joined hands with the 
Muslims and started his non-violent non- -operation movement for the re- 
dress of the Khilafat and the wrongs of the Punjab and the establishment 
of Swarajya in India. The Calcutta session of the Congress in September 
1920, endorsed the policy of Mahauma Gandhi and called upon the people to 
give up their titles and honorary offices and also boycott schools, law rsa 
Legislative Councils and British goods. The movement was very strong for 


x i nd A T P 
` two years. However, the events of Chauri Chaura in the U.P. where 22 


i 4 hatma Gandhi suspend 
policemen were burnt to death by a mob, made Mahat 

the movement. The Mahatma was himself arrested in March 1922 and 
the movement collapsed. 


Although the Moderates were “prepared to do everything in their 
power to make the new constitution a success,” they were themselves not 
satisfied with the Reforms. It was felt that the Reforms did not go far 
enough, On 23rd September 1921, a resolution was moved in the Assembly 
by Rai Jadunath Mozumdar Bahadur for the establishment of autonomy 
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in the provinces and the introduction of responsibility in the Central Gov- 
ernment. To that resolution, an amendment was moved by Mr. Jamnadas 
Dwarkadas in which he asked the Governor-General-in-Council “to appoint 
a committee consisting of officials and non-officials, including members of 
the Indian Legislature, to consider the best way of bringing about pro- 
vincial autonomy in all the Governors’ Provinces and of introducing res 
ponsibility in the Central Government and to make recommendations.” 
Sir William Vincent, the Home Member, suggested the following formula 
which was adopted by the Assembly: “That this Assembly recommends to 
the Governor-General-in-Council that he should convey to the Secretary of 
State for India the view of this Assembly that the progress made by India 
on the path of responsible government warrants a re-examination and re- 
vision of the Constitution at an earlier date than 1929.” 


The Government of India submitted a report of this debate to the 
Secretary of State for India. The latter was of the opinion that the possi- 
bilities of the new constitution have not been exhausted. He maintained 
that progress was possible under the existing constitution. The merits and 
capabilities of the electorate had not been tested by time and experience. 
The new constitutional machinery had still to be tested in its working as a 
whole. The reply of the Secretary of State was followed by a resolution 
moved in the Assembly by Diwan Bahadur T. Rangachariar in February 
1923, expressing extreme dissatisfaction with it. Another resolution was 
moved by Dr. Hari Singh Gour in July 1923 which recommended to the 
Governor-General to move the Secretary of State to carry out his suggestion 
with regard to further reforms possible under the constitution. 


At this stage, the Swarajists appeared on the scene. So far the Con- 
gress had followed a policy of non-co-operation. However, certain of its 
leaders led by C. R. Das and Motilal Nehru turned to a new method of 
embarrassing the Government. That method was “of wrecking legislatures 
from within.” The members of the Swarajist Party took the pledge of 
“uniform, continuous and sustained obstruction with a view to making the 


Government through the Assembly and the Councils impossible”, and they 
had a striking success in the elections. 


In the new Assembly, Diwan Bahadur Rangachariar moved a resolu- 
tion recommending “to the Governor-General-in-Council that he be pleased 
to take at a very early date the necessary steps (including, if necessary, ap- 
pointment of a Royal Commission) for revising the Government of India 
Act so as to secure for India full Self-Governing Dominion Status within 
the British Empire and provincial autonomy in the provinces, The Gov- 
ernment opposed the resolution but proposed to make a serious attempt 
to investigate justifiable complaints against the working of the scheme m 
practice; to assess the causes and to examine the remedies necessary- 
Neither the original resolution nor the proposal of the Government was 
acceptable to the Swarajist Party and consequently Pandit Motilal Nehru, 
leader of the Swarajist Party, moved the following amendment and the 
same was carried: “This Assembly recommends to the Governor-General- 
in-Council to take steps to have the Government of India Act revised with 
a view to establish Full Responsible Government in India and for the said 
purpose— 


(a) to summon at any early date a representative Round Table Con- 
ference to recommend with due regard to the protection of the 


rights and interests of important minorities the scheme of a 
constitution for India; and 
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(b) after dissolving the Central Legislature to place the said scheme 

for approval before a newly elected Indian Legislature for its 

approval and submit the same to the British Parliament to be 
embodied in a statute.” 


“Muddiman Committee Report 
) ‘The Government of India did not accept the resolution of the As- 
sembly, but set up a Committee under the Chairmanship of Sir Alexander 

- Muddiman— 

“(1) to enquire into the difficulties arising from, or defects inherent 
in, the working of the Government of India Act and the Rules 
thereunder in regard to the Central Government and the Gov- 
ernments of Governors’ Provinces; and 

f =(2) to investigate the feasibility and desirability of securing remedies 

; for such difficulties or defects, consistent with the structure, 

policy and purpose of the Act. 
(a) by action taken under the Act and the Rules, or 


(b) by such amendments of the Act as appear necessary to rectify 


any administrative imperfections.” 


The Muddiman Committee did not submit a unanimous report. The 
majority view was that the existing constitution was working in most pro 
vinces and was affording valuable political experience. As the new con- 
stitution had been in existence only for a short period, it was not possible 
to say definitely as to whether it would succeed ultimately or not. How- 
ever, detailed recommendations were made for improving machinery of 
the Government. The minority view was that dyarchy had absolutely 
failed and could not succeed at all in the future. It was only a funda- 
mental change of the constitution which could bring about an improve- 

ment, To quote them, “jt has been urged that an advance could be made 
by action under S. 19A of the Act and without any radical amendment of 
the Act itself. With all respect to those who maintain this view, 
ly differ from it: 

“In the first place, it is obvious that under S. 19A the Secretary of 
State can only ‘regulate and restrict’ the exercise of the powers of 
superintendence, direction and control vested in him. 

“Jn the second place, such regulation and restriction of powers must 

ve effect to the purposes of the Government 


be with a view to gi e 
of India Act. These purposes are defined in the preamble, and 


we think that even if the Secretary of State felt so disposed, he 

could not, by the mere exercise of his powers under this section, 
abolish dyarchy. 

“In the third place, reading the second and third parts of Section 19A 
with the first part, it seems to us that the relaxation of ie con- 
trol contemplated by S. 19A can only be with regard to Provin- 

cial Government and cannot have any t 

Government....- We also think that the relaxation of control 

provided by this section cannot mean the same thing as divest- 


ment.” 
In September, 1925, the report of the Muddiman Gommittee was dis- 
“cussed in the Central Assembly. The Government of India proposed to 
d proceed with the con: 


accept the principle underlying majority report an 


7 rs 
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sideration of its recommendations. Motilal Nehru moved the following 
amendment which was carried in the Assembly in spite of the opposition ot 
the Government: “That immediate steps should be taken to move His 
Majesty’s Government to make a declaration in Parliament embodying 
such fundamental changes in the constitution of India as would make goy- 
ernment fully responsible; and that a Round Table Conference or Conven- 
tion, representative of all interests, should be held to frame a detailed 
scheme which should be placed before the Legislative Assembly lor approval, 
and afterwards submitted to the British Parliament to be embodied in a 
statute.” 


Appointment of Simon Commission 


In November 1927 was appointed the Simon Commission. Different 
views have been expressed as to why the Statutory Commission was ap- 
pointed earlier. According to some, the British Government was forced to 
appoint the Commission earlier on account of the agitation carried on in 
India. However, the real reason seems to have been different. In Decem- 
ber 1925, Lord Birkenhead, Secretary of State for India in the Conservative 
Ministry, referred to the possibility of accelerating the Commission. ‘Lhe 
whole object of Lord Birkenhead and the Conservative Government was 
not to leave the Commission to be appointed by the Labour Government 
which it was felt would almost certainly come into power at the next 
general elections. Another object was to use the appointment of the Com- 
mission as a bargain-counter and to disintegrate the Swarajist Party. 


In a private letter dated 10th December, 1925, Lord Birkenhead wrote 
thus to Lord Reading: “I always had it plainly in mind that we could not 
afford to run the slightest risk that the nomination of 1928 Commission 
should be in the hands of our successors. You can readily imagine what 
kind of a Commission in its personnel would have been appointed by Col. 
Wedgewood and his friends. I have, therefore, throughout been of the 
clear opinion that it would be necessary for us as a matter of elementary 
prudence to appoint a Commission not later than the summer of 1927. 1 
should, therefore, like to receive your advice if at any moment you discern 
an opportunity for making this a useful bargain counter, or for further 
disintegrating the Swarajist Party.” Again, “I am sure that having re 
gard to political contingencies in this country, we must keep the nomi 
nation ot the personnel of the Commission in our own hands. In this 
matter, we cannot run the slightest risk. My present view, therefore, 1s— 
and I believe that the Prime Minister shares it—that we shall in any event, 
be playing for safety if we are driven to nominate the Commission in the 
middle of 1927, If such an acceleration affords you any bargaining value, 
use it to the full and with the knowledge that you will be supported by 
the Government.” 


The Statutory Commission consisted of seven members and was presid- 
ed over by the late Sir John Simon, All of its members were Englishmen. 
The Commission was boycotted by the Indians on the ground that it had 
no Indian member. ‘The excuse given for not appointing any Indian op 
the Commission was that the intention of the framers of the Act of 1919 
was to confine the Commission to members of Parliament. However, the 
Act did not lay down any such restriction. But even if the British Gov- 
ernment wanted to restrict the nomination to members of Parliament, there 
were two Indian members at that time. Lord Sinha was a member of the 
House of Lords and Mr. Shapurji Saklatwala was in the House of Com- 
mons. Lord Sinha had been closely associated with the various stages of 
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constitutional reforms in India. His presence on the Commission would 
have been very valuable. The real reason seems to have been that the 
Conservative Government did not want any Indian to be on the Commis- 
sion. According to Dr. A. B. Keith, an avoidable blunder was committed 
by the Indians by boycotting the Commission. Only a body external to 
India could properly decide whether the country was fit for a further step 
towards the goal of self-government or not. As India was not independent, 
she should not investigate her own case. 


The Simon Commission was appointed “for the purpose of inquiring 
into the working of system of Government, the growth of education and 
development of representative institutions in British India and matters 
connected therewith” and reporting “as to whether and to what extent it is 
desirable to establish the principle of responsible Government, or to ex- 
tend, modify, or restrict the degree of responsible Government then exist- 
ing therein, including the question whether the establishment of second 
chambers of the local legislatures, is or is not desirable. As the inquiry was 
coming to a close, the Commissioners “were increasingly impressed by the 
impossibility of considering the constitutional problems of British India 
without taking into account the relation between British India and the 
Indian States.” With the approval of the British Government, the Com- 
et also considered the relations between British India and the Indian 
tates, 


In his letter dated 6th February 1928, Sir John Simon laid down the 
procedure to be followed by the Commission in these words: “Instead of 
dealing with them—documents containing the material which the Govern- 
ment of India and the Local Governments had been preparing for the 
Commission—by ourselves, we wish to propose that they, and the evidence 
given in the explanation or amplification of them, should come before ‘a 
Joint Free Conference,’ over which I should preside, consisting of the seven 
British Commissioners and a corresponding body of representatives chosen 
by the Indian Legislature (just as we ourselves have been chosen by the 
British Parliament). : 


“We put forward the plan of a ‘Joint Free Conference’ not only be- 
cause we should welcome the assistance of colleagues from the Indian 
Legislatures, but because we think it is only right and fair. and in the 
truest interest of India and Britain alike, that opportunity should be pro- 
vided for such memoranda and testimony to be scrutinized and, if neces- 
sary, elucidated from the Indian side on free and equal terms. We suggest, 
therefore, that the two Houses of the Central Legislature should in due 
course be invited to choose from their non-official members a Joint Com- 
mittee, which might conveniently be seen in numbers, and that each Local 
Legislative Council should be asked to constitute a similar body. The 
Indian side of the Conference would consist, when Central subjects were 
being dealt with, of those first named; in a Province, the Indian wing would 
primarily consist of the Provincial members but, in order that the Central 
Joint Committee may not have a partial view of the material put before 
it, we should be glad if arrangements could be arrived at which would en- 
able its members, or some of them, to be present as an additional element 
at provincial sittings....... 


“We sce no reason, however, why evidence from public and repre- 
sentative bodies, and from individuals, should not normally be given to 
the Conference as a whole, just as evidence presented by or on behalf of , 
the vartous Governments would be. If a case arises when this general 
plan cannot be followed, I should make no secret of it, and should ask 
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my colleagues in the Joint Free Conference....to accept from me such 
account of the matter as I can give them on behalf of the Commission, 
with due regard to the reason why the testimony has been separately re- 


INDIAN ROPE MAGIC. 


WOULD SEVERAL 
GENTLEMEN KINDLY WALK UP 


REQUEST THE ASSISTANCE OF THE 
ON THE CARPET ? 


"FOR THIS EXPERIMENT 1 MUST 


BR WHITE MAGICIAN (WNWINGLY ) : 
AUDIENCE. 


-— pee emg 


CONSTITUTIONAL DEVELOPMENT FROM 1919 TO 1935 119 


ceived. I imagine that the Indian side may find occasions when they 
would think it well to act in the same way 


“Above all, I would urge that one of the merits of the method of 
Joint Free Conference is that, besides securing due recognition of equal 
Status, it provides the opportunity for that free exchange of views and 
mutual influence which are best calculated to promote the largest mea- 
sure of agreement that is possible...... i 


“The Commission is, of course, bound to carry through its task in 
any event and discharge to the full the duty cast upon it, but we are 
undertaking this duty only after having made it known that the method 


_ of collaboration on honourable and equal terms is open, and that we put 


it forward in all sincerity and goodwill.” 
The Simon Commission was boycotted not only by the Congress and 


_ other representative organisations, but also by other distinguished leaders 


of India, Resolutions were passed condemning the constitution of the 
Commission. To quote one, “We have come to a deliberate conclusion 
that the exclusion of Indians from the Commission is fundamentally 
wrong. The underlying principle of the scheme that Indians are to have 
no authoritative voice either in the collection of proper materials and 
evidence or in taking of decisions by way of recommendations of the Com- 
Mission to Parliament is of such a character that India cannot, with any 
self-respect, acquiesce in it. Unless a Commission on which British and 
Indian statesmen are invited to sit on equal terms is set up, we cannot 
conscientiously take any part or share in work of Commission as at pre- 
sent constituted.” 

The day on which the Commission landed in India, there was a 
*hartal” all over the country. Wherever the members of the Commission 
went, they were greeted with black flags and cries of “Simon go back”, 
The Central Assembly was invited to form a Committee to co-operate with 
the Commission, but it refused to do so. A large number of persons 
Were arrested and prosecuted. However, prosecutions did not damp the 
enthusiasm of the people against the Commission. 


The Nehru Report 


The Indians condemned the appointment of an all-white Sim6n Com- 
Mission and Lord Birkenhead while justifying the exclusion of Indians 
from the Commission, challenged the latter to produce an agreed consti- 
tution and submit the same to the British Parliament for consideration. 


‘This challenge was accepted by the Indians and an all Parties Conference 


Was held in Bombay on 19th May, 1928. This Conference was presided 
over by Dr. M. A. Anan The Conference appointed a Committee w 
the Chairmanship of Pandit Motilal Nehru to consider and r <i 
Principles of a constitution for India. Sir Tej Bahadur Sapru, tes i 
Imam, Mr. M. S. Aney, Sardar Mangal Singh, Mr. Shuaib Qureshi, G. 
R. Pradhan and Subhash Chandra Bose were its members. ee te gee 
tee produced a report which has gone down in history as F Sn tg 
Port. According to Dr. Zacharias, the report is “a masterly and s 4 e 

like report”, and according to another critic, “The Nehru Report ee 
to be read and studied in all its details, as it sheds light on pail sub wae 
it touches and displays a practical commonsense, which never ca “vn 
in doctrinaire utopias, but which equally spurns to shelter itsel in 


the enunciation of mere platitudes. The recommendations of the report 


Were unanimous except in regard to the basis of the constitution. While 
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the majority favoured Dominion Status not merely as distant goal, but as” 
“the next immediate step”, it, however, gave liberty of action to all those 
groups and parties which made complete independence their goal. 


Although the Report envisaged a future linking up of the Indian 
States with the rest of India in a federal polity, it confined itself to Brit- 
ish India. The Report laid down generally that all treaties made bet- 
ween the East India Company and the Indian States and all such subse 
quent treaties so far as they were enforced, shall be binding on the Com 
monwealth of India and that the Commonwealth shall exercise the same 
right in relation to and discharge the same obligations towards the Indian 
States as the Government of India exercised and discharged previously. 
In regard to matters of justifiable character, in case of differences between 
Commonwealth and Indian States on any matter arising out of treaties, 
engagements, Sanads or similar other documents, the Governor-Gencral-in- 
Council may, with the consent of the state concerned, refer such matters 
to the Supreme Court for its decision. 


As regards the communal question the report made many wise recom- 
mendations. It proposed joint electorates with reservation of seats for 
minorities on population basis with the right to contest additional seats. 
No seats were to be reserved for any community in Punjab and Bengal. 
Full protection was to be given to the religious and cultural interests of 
the Muslim community. New provinces on linguistic basis were to be — 
created with a view to the “planning of Muslim-majority provinces against 
Hindu-majority provinces.” ; 

The Report enumerated 19 fundamental rights which were to be em- 
bodied in the statute. It was to be declared that all powers of the Gow- 
ernment and all authority are derived from the people. No person shall 
be deprived of his liberty, nor shall his dwelling or property be entered, 
sequestered or confiscated, save in accordance with law. Freedom of con- 
science and free profession and practice of religions will be guaranteed 
to every person. The right to free expression of opinion and the right 
to assemble peacefully and without arms and to form associations oT 
unions shall be guaranteed for purposes not opposed to public order or 
morality. All citizens shall have the right to free elementary education. — 
All citizens shall be equal before law and possess equal civic rights. — 
There shall be no penal law of a discriminative nature. No person shall 
be punished for any act which is not punishable under the law at the 
time it was committed. No corporal punishment or other punishment 
involving torture of any kind shall be lawful. Every citizen shall have 
the right to a writ of Habeas Corpus. There shall be no state religion 
for the Commonwealth of India or for any province, nor shall any state 
endow any religion or give preference to any religion. No person attend- 
ing any school receiving state-aid or other public money shall be com- — 
pelled to attend religious instruction that may be given in the school. No 
person shall by reason of his religion, caste or creed be prejudiced in any 
way in regard to public employment, office of power or honour and the 
exercise of any trade or calling. All citizens shall have an equal right of 
access to, and use of, public roads, public wells and all other places of 
public resort. Freedom of combination and association for maintenance 
and improvement of labour and economic conditions shall be guaranteed 
to every one and of all occupations. All agreements and measures tend- 
ing to restrict or obstruct such freedom shall be illegal. No breach of 
contract or service or abetment shall be made a criminal offence. Parlia- 
ment shall make suitable laws for the maintenance of health and fitness 
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for work of all citizens, securing of a living wage for every worker, the 
protection of motherhood, welfare of children, and the economic conse- 
quences of old age, infirmity and unemployment. Every citizen shall have 
the right to keep and bear arms in accordance with the regulations made 
in that behalf. Men and women shall have equal rights as citizens. 


The Report provided for a parliament of two houses, viz, Senate and 
House of Representatives. Governor-General was to be appointed by the 
British Government. He was to be paid out of the Indian revenues and 
his salary was not to be altered during his continuance in office. Senate 
was to consist of 200 members elected by provincial councils. The House 
of Representatives was to consist of 500 members. It was to be elected 
on an adult franchise basis. ‘The life of the Senate was to be seven years 
and that of the House of Representatives 5 years. 


The Governor-General was to act on the advice of the Executive 
Government. Prime Minister was to be appointed by the Governor- 
General and other Ministers were to be appointed on the advice of the 
Prime Minister. The Executive Government was to be collectively res- 
ponsible to the Parliament. Governor-General-in-Council was to appoint 
High Commissioners and other foreign representatives similar to those a 
pointed by Canada and other Dominions. He was also to appoint Audi- 
tor-General of India. 


The Governor of every province was to be appointed by the King of 
England. He was to be paid out of the provincial revenues. Provision 
was also to be made for a Legislative Council elected on an adult-franchise 
basis. The Provincial Council was to sit for 5 years. However, it could 
be dissolved earlier by the Governor. The latter could also extend its 
life under special circumstances. Provision was made for a President and 


Vice-President of the Legislative Council. 


The Governor was to act on the advice of the provincial Executive 
Council whose number was not to exceed 5. Governor-General was to 
select the Chief Minister and the other members of the Executive Council 
were to be appointed by him on the advice of the Chief Minister. Pro- 
vision was to be made for a Supreme Court. It was to consist of a Lord 
President and other Justices. The members of the Supreme Court me 
to be appointed by the Governor-General-in-Council, but were potta 
removed from office except on an address from both houses of Par! iament 
praying for such removal on the ground of misbehaviour or pines 
The Supreme Court was to have both original and appellate juris iction. 
Provision was also to be made for taking of appeals to the King-in-Coun- 
cil under certain circumstances. 


Governor-General-in-Council was to appoint a Committee of pane 
consisting of the Minister of Defence, Minister of Foreign Aas m- 
mander-in-Chief, Commander of Air Forces, Commander of Naval orces, 
Chief of the General Staff and two other experts. Prime Minister was to 
be the Chairman of the Committee. The functions of that Se gage 
were to advise the Government and the various departments concerne 
on questions of defence and general policy. 

ers of public services at the time 
atk were Mn become officers of the 
ppoint a Public Service 
ere to retain all their 


As regards the civil services, 
of the establishment of Commonwealth, 
Commonwealth. The Governor-General was to a 
Commission. All officers of the Army Services Ww 
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existing rights regarding their salaries, allowances and pensions. They 
were also to get compensation for any loss incurred by them. 


The Nehru Report was submitted on August 10, 1928 and the All 
Parties Conference met at Calcutta on December 22, 1928 to consider it. 
As regards the communal question, Mr. Jinnah, on behalf of the All- 
India Muslim League, moved amendments to the Report. The first 
amendment was that 1/3rd of the elected representatives of both the 
Houses of the Central Legislature should be Muslims but the amendment 
was rejected The second amendment was that in the event of an adult 


1. The amendment was in these words: “We propose that one-third 
of the elected members of the Central Legislature should be Mussalmans, 
and that the seats should be reserved for them to that extent in the joint 
electorates of the country. Now the Nehru Report has stated that ac- 
cording to the scheme which they have formulated, the Mussalmans are 
likely to get one-third in the Central Legislature and more. It is argued 
there that the Punjab and Bengal will get many more seats over and 
above their proportion and the other minority provinces in India will get 
the representation of the Mussalmans according to their population under 
the scheme propounded by the Nehru Report. What we feel is this. If 
it is conceded that Mussalmans should be enabled to secure one-third of 
the representation in the Central Legislature, the method which is adopt- 
ed is neither quite fair to the provinces where the Mussalmans are in a 
minority, nor does it guarantee that we shall obtain one-third representa- 
tion in the Central Legislature. Therefore the two Muslim Majority 
Provinces—Punjab and Bengal—will get more than their population which 
means you are giving more to the rich who will, under normal conditions, 
get the largest number of Muslim representations and you are depriving 
the Muslim Minority Provinces of great importance, and restricting them 
to get no more than the ratio of their population; whereas we wish to 
restrict the Punjab and Bengal according to their population and desire 
that the excess should be distributed amongst the Muslim Minority Pro- 
vinces. In other words, we propose that you let us carve out of this one- 
third as the Mussalmans wish. Take the case of Madras and Bombay. 
It is not always the only criterion, viz., counting of heads, but the import- 
ance of those two Provinces. Take the case of the United Provinces 
again; it is the centre of Mussalman Culture and its heart, and it will be 
unfair that they should be restricted according to the number of their 
population in their representation in the Central Legislature. These 
three Provinces, Sind being separated, will then, so far as the population 
goes, be in this position: the United Provinces with the 14 per cent Mus- 
salmans, Bombay about 8 per cent and Madras about 6 or 7 per cent. 
The method that we want to be adopted is that the excess between one- 
third and one-fourth should be distributed amongst the other Provinces 
according to the relative position of their importance to the Mussalmans 
and not according to population. I am sure indeed that, besides count- 
ing our heads, there are other weighty and important considvrations, 
which must not be lost sight of. It is not only a question of getting votes 
in the Legislatures. but it is also essential that various parts of the Pro- 
vinces which are themselves vast, should be represented, so that questions 
affecting the people for their grievances may be yentilated properly and 
thoroughly on the floor of the Legislature. Very often proper facts and 
arguments are placed by one single representative which, when they are 


(Continued on next page) 
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franchise not being established in the Punjab and Bengal, there should 
be reservation of seats for the Muslims on population basis for 10 years 
subject to. re-examination after that period, but the Muslims should have 
no right to contest additional seats. This amendment was also rejected. 
The third amendment moved by Mr. Jinnah was that the residuary powers 
should vest in the provinces. This amendment was also not accepted. 
Another amendment moved by him was that no amendment of the Con- 
stitution should be made unless it was first passed by both Houses of 
Parliament separately by a majority of four-fifths and was approved by a 
similar majority of both the Houses in joint session. This amendment 
was unanimously accepted. Sir Tej Bahadur Sapru pressed the Confer- 
ence to accept this amendment with a view to secure a settlement. To 
quote him, “The simple position is that for the sake of settlement, you 
are invited by Mr. Jinnah, however illogical and unreasonable, to agree 
to this proposition which I consider not inconsistent with the Nehru Re- 
port. Speaking for myself, I would like you to picture Mr. Jinnah whom 
I have known intimately for 15, years as a spoilt child. I£ he is a spoilt 
child, naughty child, I am prepared to say, give him what he wants and 
be finished with it. I am not going to ask him to be reasonable; but we 
must, as practical statesmen, try to solve the problem and not to be mis- 
led by arithmetical figures.” It is worthy of note that Shri M. R. Jayakar 
who represented the Hindu point of view, was opposed to the demands 
of Mr. Jinnah. A session of the All-India Muslim League was convened 
in March 1929 and the Subjects Committee of the Muslim League which 
met on March 31, 1929 approved of the Nehru Report by a majority sub- 
ject to certain specified safeguards which Mr. Jinnah had advocated at 
the Calcutta meeting. At the open session of the League also, the reso- 
lution was adopted by a majority. 

The Muslims criticized the Nehru Report on the ground that there 
was no provision for separate electorates for the Muslims in it and they 
were determined to retain what was given to them in 1909 and 1919. 
They were of the view that separate electorates were more advantageous 
to them than a chapter on fundamental rights in the Nehru Report 

Il sections of the people of 


India. The provision in the Nehru Report that “no person — shall by 
n regard 


to public employment, office of power or honour 
trade or calling” was not considered enough 
of attack on the Report was that the Muslim 
that the ultimate Constitution 
because in a federal Government alone the ve | 

ority. The 


control in some of the Provinces where they were in a majo) we 
Nehru Report took away that advantage also from them. It is pointe 
À d with the recommendations 


out that Mr, Jinnah was sadly disappointe 
of the Nehru Report and his subsequent efforts we X, Ha 
among the several groups among the Muslims with a view to pri i 
united front to the Congress. He was able to bring together His High- 


(Continued from previous page) : 
convincing, carry away the entire Legislature. It really comes to this that 
the Nehru Report makes a gift of the extra seats Over and above the popu- 
lation basis to the Punjab and Bengal; whereas we propose that this extra 
seven or eight seats should be distributed amongst the Minority Muslim 


Provinces.” 
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ness the Aga Khan, Sir Muhammad Shafi, Abul Kalam Azad, T. A. K. 
Sherwani and Dr. Ansari at the All Parties Muslim Conference held at 
Delhi under the Presidentship of His Highness the Aga Khan. A resolu- 
tion was passed at the Conference on 1 January, 1929. It aimed at secur- 
ing all the advantages the Muslims had been able to procure “under the 
existing law.” Some of the clauses of that resolution revived the old de- 
vice of three-fourths’ majority rule in the legislatures, conceded weight- 
age to the Hindu minority in Sind, the North-West Frontier Province 
and Baluchistan, insisted on a due proportion of the Muslims in civil 
services and on all statutory self-governing bodies and demanded safe- 
guards for “the protection and promotion of Muslim education, languages, 
religion, personal law and Muslim charitable institutions.” It is true that 
the Nehru Report was intended to serve as a fitting reply to the racial 
arrogance of Lord Birkenhead but it ultimately resulted in national humi- 
liation. Mahatma Gandhi admitted this fact in these words: “The Nehru 
constitution having lapsed, the communal solution has naturally lapsed.” 


Congress Resolution of 1928 


The Congress at its session on 31st December, 1928 passed the follow- 
ing resolution: “This Congress, having considered the constitution recom- 
mended by the All Parties Committee Report welcomes it as a great con- 
tribution towards the solution of India’s political and communal problems 
and congratulates the Committee on the virtual unanimity of its recom- 
mendations and whilst adhering to the resolution relating to complete in- 
dependence passed at the Madras Congress, approves of the constitution 
drawn up by the Committee as a great step in political advance, especially 
as it represents the largest measure of agreement attained among the im- 
portant parties in the country. 


“Subject to the exigencies of the political situation this Congress will 
adopt the constitution if it is accepted in its entirety by the British Par- 
liament on or before December 31, 1929 but in the event of its non- 
acceptance by that date or its earlier rejection, the Congress will organise 
a campaign of non-violent non-cooperation by advising the country to re- 
fuse taxation and in such other manner as may be decided upon. 


“Consistently with the above, nothing in this resolution shall interfere 


with the carrying on, in the name of Congress, of the propaganda for 
complete independence.” 


Jinnah’s Fourteen Points (1929) 


Mr. Jinnah summoned a meeting of the All-India Muslim League at 
Delhi in March 1929 and put forward his Fourteen points as the minimum 
Muslim demands for any political settlement. While rejecting the Nehru 
Report, the resolution of the League laid down as under:— 

“That no scheme for the future constitution of the Government of 
India will be acceptable to the Musalmans of India until and unless the 
following basic principles are given effect to and provisions are embodied 
therein to safeguard their rights and interests: 


1, “The form of the future constitution should be federal with the 
residuary powers vested in the provinces. 


2. “A uniform measure of autonomy shall be granted to all provinces. 


3. “All legislatures in the country and other elected bodies shall be 
constituted on the definite principle of adequate and effective represen- 


m of minorities in every province without reducing the majority in any 
ace to a minority or even equality. 


Fa “In Central Legislature Muslim representation shall be one-third. 


5. “Representation of communal groups shall continue to be by se- 
arate electorates as at present provided; it be open to any community, 
y time, to abandon its separate electorate in favour of joint electorates. 


. “Any territorial re-distribution that might at any time be necessary 
not in any way affect the Muslim majority in the Punjab, Bengal and 
h-West Frontier Province. 

“Full religious liberty, ie, liberty of belief, worship and observ- 


æ, propaganda, association and education shall be guaranteed to all 
munities. 


10. “Reforms should be introduced in the N.W.F. Province and 
faluchistan on the same footing as in other provinces. 


‘Al. “Provision should be made in the constitution giving Muslims an 
adequate share along with other Indians in all the services of the state and 
in local self-government bodies having due regard to the requirements of 


12. “The constitution should embody adequate safeguards for the pro- 
tion of Muslim culture and for the promotion of Muslim SPE 
language, religion, personal laws and Muslim charitable institutions = 
or their due share in the grants-in-aid given by the state and by the self- 
overning bodies. 
13. “No Cabinet either central or provincial should be formed with- 
ut there being a proportion of at least one-third Muslim Ministers. 


14. “No change shall be made in the constitution of the Central 
zi ature cept wits the concurrence of the State constituting the Indian 


There was a change of government in England. The Labout Party, 
leaded by Ramsay boas came to power. High hopes were oe 
tained regarding the future of India. While m the Opposition, hosts 7 
MacDonald had always sympathised with the Indian Se abe save 
Vocated their cause. No wonder, the Indians were hopeful abou 


_ Lord Irwin got convinced that it was not eae a i io 
responsible Central Government continuously. He pal fs, eats 
and to confer with the new Labour Governa ay eine of the 
d the following statement on 31st October, 1929: “In 


bts which have been expressed both in Great Britain and India regard- 


t in enacting the Statute of 1919 Į am author PEE ith 
esty’s Government to state clearly that in their judgment, it 1s implicit 
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in the Declaration of 1917 that the natural issue of India’s Constitutional 
progress as there contemplated is the attainment of the Dominion Status.” 
He also stated that the Simon Commission had suggested to His Majesty's 
Government and the latter had accepted the suggestion that after the pub- 
lication of their Report and before its examination by the Joint Parlia- 
mentary Committee, they should call together a conference “in which His 
Majesty’s Government mect the representatives both of British India and 
of the States for the purpose of seeking the greatest possible measure of 
agreement for the final proposals which it would later be the duty of His 
Majesty’s Government to submit to Parliament.” 


Critics point out that whatever may be thought about the statesman- 
ship of its declaration, it should have not been made until the Commis- 
sion had concluded its labours. It left that unfortunate body in the air, 
and at the same time stole its thunder. Moreover, the phrase “Dominion 
Status” was unhappily so ambiguous that it could be given various inter- 
pretations. The Government of India seem to have used the phrase in 
the sense in which it was employed in the Preamble to the Act of 1919 
as applicable to the constitution of a dependency enjoying responsible 
Government. On the other hand, they gave to it the same meaning as was 
given to it by the Balfour Declaration of 1926. There Dominions were 
described as “autonomous communities within the British Empire, equi- 
valent in status, in no way subordinate one to another in any aspect 
domestic or external affairs, though united by a common allegiance to the 
Crown and freely associated as members of the British Commonwealth of 
Nations.” The Congress leaders also were not satisfied with the limited 
scope and purpose ot the Round Table Conference. What the Indians de- 
manded was the convening of a Constituent Assembly for the purpose of 
drafting a constitution for India. It is evident that the views of the people 
of India and the British Government radically differed from each other. 
However, an interview was arranged between Mahatma Gandhi and Lord 
Irwin, with a view to explore the possibilities of a compromise. The in- 
terview failed to achieve its purpose. The result was that when the Indian 
National Congress met at Lahore after a few days under the Presidentship 
of Pandit Jawaharlal Nehru, it passed resolutions boycotting the Round 
Table Conference, declaring the object of the Indian National Congress 
as the attainment of Swaraja or complete independence for India and au- 
thorising the All-India Congress Committee to start Civil Disobedience 
Movement. 26th January was observed as India’s Independence Day and 
the Civil Disobedience Movement was started in March 1930. Mahatma 
Gandhi started his historic march to Dandi to violate the | salt laws. 
Thousands of people all over the country deliberately violated certain laws 
of the country and courted arrest. There were Lathi charges by the Police. 
Repression was in full swing. Ordinances were issued in quick succession 
by the Government to meet the situation. Editors and proprietors of news- 
papers and printing presses were arrested and fined. There seemed to be 
a complete breach between the Government and the nationalist movement 
in the country. 


Simon Commission Report, 1930. The Report of the Simon Commis- 
sion was published in May 1930. First of all, the Report considered as to 
what should be the ultimate constitutional framework of all India and 
what should be the place of provinces in that. The Report declared that 
the framework could not be of a unitary type. It must be federal, not 
merely in response to the growth of provincial loyalties, but primarily be- 
cause it must embrace all India and it was only in a Federation that the 


CONSTITUTIONAL DEVELOPMENT FROM 1919 TO 1935 127 


Indian states could be expected in course of time to unite with British 
India. 


(1) According to the Report, dyarchy should be abolished in the pro- 
vinces and the whole field of provincial administration should be entrusted 
to ministers responsible to their legislatures. “Each province should as far 
as possible be the mistress in her own house.” It was pointed out that the 
retention of reserved subjects implied the continuance of control over that 
part of the provincial administration by the Central Government and the 
pecretary of State for India. lhat was not a desirable thing. ln the new 
provincial set up, the ministries were not to be formed entirely on the 
British model.: Lhe Governor was to be allowed to select those ministers 
who commanded a majority in the legislature. He was not to appoint a 
ministry on the advice of Prime Minister or a Chief Minister. In ail legis- 
lation and administration, ministers were to be free from interference by 
ine Provincial Government or the Central Government except for such 
stated vital reasons as the maintenance of the safety of the province or the 
protection of minorities. It was recommended that franchise should be ex- 
tended and the legislature be enlarged. 

(2) The Report recommended that the question of making Sind and 
Orissa as separate provinces should be given further expert examination, 
However, it should be decided forthwith to separate Burma from the Gov- 
ernment of India. The North-West Frontier Province was considered to 
be ripe for the first step in constitutional advance. That province should 
be given a Legislative Council and its representanon in the Central Legis- 
lature should be strengthened, 


(3) With regard to the Cente, the Report made recommendations 
which aimed at preparing the way for an All-India Federation. ‘The Cen- 
tral Legislature was to be refashioned on the federal principle. The mem- 
bers of the Federal Assembly or the Lower House were to be representatives 
not of sections of the people of India at large but of the provinces. They 
were to be elected by the Provincial Councils. The elections and nomi- 
nations to the Councils of States were also to be on a provincial basis. The 
distribution of seats among the various provinces for the Assembly was to 
be roughly on population basis. Each province was to have 3 members 
in the Council of State. 


(4) So far as the Central Executive was concerned, there was a note of 
“gradualness” in the Report. No substantial change was recommended. 
The whole Government was to continue as official Government. ‘There 
was to be no Government responsible to the Legislature. There was a ae 
no dyarchy at the Centre, Jt was pointed out that there was the ni o 
keeping the Centre strong and stable “while the Provincial Gountes ete 
learning by experience to bear the full weight of new and heavy AEA 
bilities. The reason given for this was not the immediate need o r 
political situation in India, but the ultimate needs of the rA It 
was stated that the provinces must find themselves before AS o oa 
participation in a federal Government could be cere ca t is ah 
sary to take a long view of the development of Indian sel - ace nmen! m a 
A premature endeavour to introduce forms of responsible overnmen rm 
the Centre before the conditions for its actual practice have emerge 
would in the end result not in advance but in retrogression. 

(5) It was pointed out that an All-India Federation was to pe © Ra 
in the distant future. The idea that “the federation of Greater ndia 
can be artificially hastened or that, when it comes, it will spring into being 
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at a bound”, was set aside. For the present, only one new step was re- 
commended. In order to “foster the sense of need for further develop- 
ments and bring more nearly within the range of realisation other steps 
which are as yet too distant and too dim to be entered upon and describ- 
ed”, a Council for Greater India should be set up representing both British 
India and the States, discuss in a consultative capacity all matters of com 
mon concern, a list of which should be drawn up and scheduled, The 
Preamble of the new Act should record the desire to bring about a closer 
association between the two parts of India, 


(6) The Act of 1919 had provided for setting up of a Commission after 
10 years for inquiring into the working of the reforms and making of re- 
commendations tor the future. The Report recommended that the method 
of periodical inquiry should be given up. The new constitution should be 
so elastically framed as to enable it to develop by itself. The provincial 
legislatures should have power to modify their own composition and proce- 
dure and self-Government should grow not by making laws but by usages 
and conventions, 


The view of Prof. H. H. Dodwell is that the Simon Commission Re- 
port was a long and very valuable document. It provided an exhaustive 
and most illuminating review of the political situation and its immediate 
antecedents. About the communal Question in India, the Report made the 
following significant observation: “To many (Indian political leaders), it 
seemed that, if there was a possibility of political control passing betore 
long completely out of the hands of Parliament, it became important for 
each community to organize and consolidate its forces in preparation for 
the new situation that would then arise, Movements were set on foot by 


inevitable result, and in the excitement of religious festivals occasions for 
dispute were only too easy to find, By the middle of 1923, communal 
riots, marked by murder, arson and looting, were of almost monthly occur- 
rence. In 1924 fierce outbursts occurred in many of the greater cities of 
the North. At Kohat, in the North-West Frontier Province, the entire 
Hindu population fled the town in terror of their lives. The year 1925 
saw a lull in actual rioting, but the tone of the Press and of public speeches 
left no doubt about the intensity of communal feeling. In April 1926, 
there occurred the first of a series of dangerous riots in Calcutta, and the 
following twelve months saw forty riots, resulting in the death of 197 per- 
Sons and injuries to nearly 1,600. 


of leaders, not only of the two communities, but of all parties, were held 
to find ways of securing peace; for it was recognized that communal anta- 


cal future.” 


The view of P. E. Roberts is that the Simon Commission Report “will 
always stand out as one of the greatest of India State papers. The im- 
pressive unanimity of the commissioners, who from their known party ante- 
cedents must clearly have sacrificed all but their deepest convictions to 
attain it, ought to have commended their sagacious and temperately word- 


CONSTITUTIONAL DEVELOPMENT FROM 1919 TO 1935 129 
ed conclusions to men of goodwill.” (British India, page 598). However, 
the Report was condemned by the Indians. The British Government itself 
had also partly forestalled it and ultimately side-tracked it, although some 
of its recommendations were ultimately embodied in the Act of 1935. 
According to Dr. A. B. Keith, “It was probably foolish of Indian opinion 
to repudiate the report out and out. If it had been accepted, the British 
Government could hardly have failed to work on it, and responsible gov- 
ernment in the provinces would have been achieved much earlier than it 
could be under any later scheme. Moreover, the pressure of such Govern- 
ments on the Centre would doubtless have operated strongly in the direc- 
tion of inducing the British Government to aim at federation and the 
States to come to terms with Indian political leaders. It is noteworthy 
that the Commission endeavoured to suggest that responsible government 
in India need not follow rigidly existing models, a fact which at once 
rendered it suspect in the eyes of Indian politicians, whose views on these 
topics have throughout shown a remarkable lack of ingenuity and a deter- 
mination slavishly to copy Western models hardly compatible with the 
national spirit by which they are animated. (Constitutional History of 
India, pp. 293-94). 


Round Table Conference (1930-31). After the publication of the 
Simon Commission Report and its condemnation by the people of India, 
the British Government called the first Round Table Conference in London. 
The Conference met in November 1930. As the Congress leaders were in 
jail, the Government appointed safe men belonging to other parties, com- 
munities and interests to represent India. Representatives from the Indian 
States were also invited to participate in the deliberations and included 
men like Sir Mirza Ismail, Sir Akbar Hydari and the Maharaja of Bikaner. 
There were lengthy discussions on the question of the future form of the 
Government of India. Ultimately, three basic principles were settled and 
accepted by the British Government. The form of the new Government 
of India ‘was to be an All-India Federation in which the British Indian 
Provinces and the Indian States were to join. Subject to such reservations 
and safeguards as might be considered necessary for the transitional period. 
the Federal Government was to be made responsible to the Federal 
Legislature. Provinces were to be given autonomy 1n their own est 
At the end of the first Round Table Conference, Ramsay MacDonald made 
the following important statement: “The view of His Maja Soan 
ment is that responsibility for the Government of India should be p ai 
upon Legislatures, Central and Provincial, with such provisions A a ae 
considered necessary to guarantee, during a period of transition, the o! ai 
ance of certain obligations and to meet other special orcum tan cole 
also with such guarantees as are required by minorities to prora x os 
political liberties and rights. In such statutory safeguards as may De ite 
for meeting the needs of the transitional period, it will be a primary S “4 
cern of His Majesty’s Government to sce that the mgr eer ag al was 
framed and exercised as not to prejudice the advance of India ig es 
new Constitution to full responsibility for her own yaad Get er 
after pledge had been given to India that British Raj was there H id 
perpetual domination. Why did we put facilities for sanoa a “ an 
disposal? Why did we put in your hands text-books aie m ic A ihl 
political inspiration? If we meant that the people n n ia s eet 
ever be silent and negative, subordinated to our rule, why have ou siz 4 
and kings given you pledges? Why has our Parliament given mY : a 
Finally, I hope, and I trust, and I pray that by our labours toget pi or 
will come to possess the orly thing which she now lacks, to give her 
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status of a Dominion amongst the British Commonwealth of Nations— 
what she now lacks for that—the responsibilities and the cares, the burdens 
and difficulties, but the pride and the honour of responsible Self-Govern- 


ment.” 

As it was not considered advisable to proceed with the work of the 
final form of the future constitution of India in the absence of the repre- 
sentatives of the Indian National Congress, it was decided to call a second 
Round Table Conference, and in the meanwhile efforts were to be made 
to bring about a reconciliation between the Congress and the Goyernment. 
The efforts of Sir Tej Bahadur Sapru and Sir M. R. Jayakar were crowned 
with success and the famous Gandhi-Irwin Pact was signed in March 1931. 
The Government released all the political prisoners. Mahatma Gandhi 
withdrew the Civil Disobedience Movement. An atmosphere of goodwill 
having been created, Mahatma Gandhi left for London to attend the second 
Round Table Conference as the sole representative of the Congress. In 
spite of the magnetic personality of Mahatma Gandhi and his devotion to 
the work in hand, the communal tangle could not be solved. Mahatma 
Gandhi gave a Carte Blanche to Mr. M. A. Jinnah, but all efforts for a 
settlement failed on account of the uncompromising attitude of Mr. Jinnah 
and the part played by Sir Samuel Hoare, the Secretary of State for India. 
Realising the failure of his mission, Mahatma Gandhi left England in dis- 
gust and was arrested on his arrival in India. 


It is true that as a result of the economic crisis in the world and 
especially in England, the Labour Government of Ramsay MacDonald had 
been replaced by a National Government. But somehow, Ramsay 
MacDonald managed to follow his previous policy with regard to India. 
At the second Round Table Conference, many problems were considered, 
but the members could not come to any definite conclusion. Consequent 
ly, the work was referred to various committees which were required to 
submit detailed reports. As regards the question of communal represen- 
tation, Ramsay MacDonald made it clear that if the various communities 
in India did not come to any definite settlement, the British Government 
will be forced to give its own Award regarding the same. 


Communal Award, 1932. As the Indians could not arrive at any 
settlement, Ramsay MacDonald gave his famous “award” known as the 
Communal Award on 16th August, 1982. The scope of this Award was 
purposely confined to the arrangements to be made for the representation 


l. The basis of the Communal Award is laid down in these words: 
“It will be recalled that owing to the failure of various communities to 
reach any agreement on the subject, principally because of a radical diver- 
gence of opinion on the vital question of the distribution of communal 
seats, His Majesty's Government themselves reluctantly undertook the task 
of devising a scheme for the composition of the new legislature.” It 4s 
rightly pointed out that the Communal Award was the result of the activi 
ties of H.H. Aga Khan. The London correspondent of the Daily Sun 
wired to that paper on i6 August, 1932, that frequent references between 
the Aga Khan and Mr. Jinnah (who was in Europe at that time), were 
taking place. The editor of the Modern Review wrote thus: “From prr 
vate advices received from London, we are in a position to state that His 
Highness the Aga Khan has a great deal to do with it.” It also pointed 
out that the Aga Khan kept Dr. Ansari informed of all the developments 
and that was responsible for a change in the attitude of Dr. Ansari from 
one of complete opposition to the Award to that of neutrality. 
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of British Indian communities in the provincial legislatures, consideration 
of representation to the Central Legislature being deferred for the time 
being as that involved a question of the representation of the Indian States 
which needed further discussion. The hope was expressed that once a pro- 
nouncement was made upon questions of the method and proportions of 
representation, the communities themselves may find it possible to arrive 
at a modus vivendi on the communal problem. If, before the passing of 
the new Government of India Act, the Government was Sabat that the 
communities concerned were mutually agreed upon an alternative scheme 
they would be prepared to recommend to Parliament the substitution of 
the alternative scheme for the Communal Award. “His Majesty's Govern- 
ment wish it to be most clearly understood that they themselves can be 
no parties to any negotiations which may be initiated with a view to re 
vision of their decision and will not be prepared to give consideration tu 
any representation aimed at securing modification of it which is not sup- 
ported by all parties affected.....If before the new Government of India 
Act has passed into law they are satisfied that the communities who are 
concerned are mutually agreed upon a practical alternative scheme either 
in respect of any one or more of Governors’ provinces or in respect of the 
whole of British India, they will be prepared to recommend to Parliament 
that the alternative scheme should be adopted.” 


According to the Award, elections to the seats allotted to Muslim, 
European and Sikh constituencies will be by voters voting for separate 
communal electorates covering between them the whole area of a pro- 
vince. Special provisions were made for excluded areas. Provision was 
to be made in the new Constitution of India to allow the revision of elec- 
toral arrangements after the lapse of 10 years with the assent of the com- 
munities affected, for the ascertainment of which suitable means were to 
be devised. 


All qualified voters who were not voters in Muslim, Sikh, Indian 
Christian, Anglo-Indian or European constituencies, were entitled to vote 


in a general constituency. 


Seven seats were reserved for the Marathas in certain selected plural- 
member general constituencies in Bombay. 


The members of the depressed classes who were qualified to vote, were 
to vote in a general constituency, However, special seats were to be reserv- 
ed for them. Those seats were to be filled up by election from special 
constituencies in which only the members of the depressed class electorally 
qualified were to be entitled to vote. Any person voting in such a special 
Constituency was also to be entitled to vote in a general constituency. 
These constituencies were to be formed in those selected areas where the 
depressed classes were most numerous, and except in Madras, they were not 
to cover the whole of the area of a province. In the case of Bengal, a 
some general constituencies, the majority of the voters belonged to vite e- 
pressed classes. Consequently, no special number was to be fixed for their 
seats in that province. However, they were not to get less than 10 seats in 
Bengal. The maximum duration of the depressed classes constituencies 
was to be 20 years, provided they were not abolished earlier. 


The election of the Indian Christians was to be by voters voting in 
separate communal constituencies. It was felt that practical l difficulties 
will prevent the formation of the Indian Christian constituencies covering 
the whole area of a province and consequently special Indian-Christian 
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constituencies were to be formed in one or two selected areas in a province, 
The Indian Christian voters in those areas were not to vote in a general 
constituency. Outside those areas, they were to vote in a general constitu- 
ency. Special arrangements were to be made in Bihar and Orissa where a 
large number of the Indian Christians belonged to the aboriginal tribes. 


The Anglo-Indians were also to vote on communal lines. The inten- 
tion was that the Anglo-Indian constituencies were to cover the whole area 
of a province and postal ballot was to be employed for that purpose. 


Women were also given special representation on communal lines. 
The electors of a particular community were to elect their own quota. 


Special seats were to be allotted to Commerce and Industry, Mining 
and Planting, to be filled up by election through the Chambers of Com- 
merce and other associations, Their details were to be worked out later 
on. 


Seats allotted to land-holders were to be filled by the landholders’ con- 
stituencies. 


It was stated that the work of the determination of the constituencies 
was to begin soon. The Government reserved to itself the right of making 
slight variations in the number of seats given to the various communities 
with a view to facilitate the work of the delimitation of constituencies. 
However, the proportion was not to be materially changed. The composi- 
tion of the second chambers in the provinces was not to disturb in any 
essential the balance between the communities resulting from the composi- 
tion of the Lower House. 


Poona Pact (1932) 


Mahatma Ghandhi in his letter written in March 1932 to Sir Samuel 
Hoare, Secretary of State for India, had warned him that he would resist 
with his life the grant of separate electorates to the depressed classes. 
When the Communal Award was published and it was found that the 
British Government was determined to give separate communal represen- 
tation to the depressed classes, Mahatma Gandhi wrote to Ramsay Mac- 
Donald that the matter was “one of pure religion” with him and he ask- 
ed: “Do you realise that, if your decision stands and the constitution 
comes into being, you arrest the marvellous growth of the work of the 
Hindu reformers who have dedicated themselves to the uplift of their 
suppressed brethren in every walk of life”? Mahatma Gandhi’s letter had 
no effect on the Prime Minister of England who took the matter light 


1, When the Communal Award was published, Rabindranath Tagore 
sent a telegram and a letter to Madan Mohan Malviya on the occasion of 
the Congress National Conference. The telegram stated: “You will know 
that I have always disapproved of the Communal Award. I hope our 
leaders will join their forces to save from its paralysing grip the political 
integrity of the nation.” In his letter, the poet observed: “I urge that 
Hindus and Mohammadans should sit together dispassionately to consider 
the Communal Award and its implications to arrive at an agreed solution 
of the communal problem. It is needless to point out that self-government 
cannot be based on communal divisions and separate electorates. No 
reasonable system of Government can be possible without mutual under- 
standing of our communities and united representations at legislatures.” 
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heartedly and would not have bothered if the Mahatma had died. When 
the British Government refused to move in the matter and the condition 
of Mahatma Gandhi became serious on account of his fast unto death, 
the Indian leaders made up their minds to get the Award modified by 
mutual agreement. Negotiations took place with Dr. Ambedkar and 
Rajah and ultimately the Poona Pact was signed in September 1932 and 
was accepted by the Government. 


| The Poona Pact reserved seats for depressed classes out of the general 
Pectoral seats in provincial legislatures as follows:—Madras 30, Bombay 
“with Sindh 15, Punjab 8, Bihar and Orissa 18, C.P. 20, Assam 7, Bengal 
$0, and U.P. 20.. The total of the reserved stats for the depressed classes 
was 148. 


As regards the procedure for elections to these seats by joint electo- 
fates, all members of the depressed classes registered in the general elec 
toral roll in a constituency were to form an electoral college which was 
to elect a panel of 4 candidates belonging to the depressed classes for 
each of the reserved seats by the method of single vote. The four per- 
sons getting the highest number of votes in the primary election were to 
be candidates for election by the general electorate. 


The depressed classes were to have representation in the Central 
Legislature on the principle of joint electorates and seats were to be re- 
served for them in the same way as in the case of the provinces. 18% of 
Be general seats for British India were to be reserved for the depressed 

asses. 


The system of primary elections to a panel of candidates for election 
to Central and Provincial Legislatures was to be abolished after 10 years 
or earlier, if an agreement to that effect was made. 


The depressed classes were to be given fair representation in the local 
bodies and the public services subject to educational qualifications. 


n the provincial budget, an adequate 
ducation of the depressed classes. The 
f the representatives of the depres- 
that involved the 


In every educational grant i 
sum was to be earmarked for the € 
procedure to be adopted for election o 
sed classes to the Central Legislature was postponed as 
whole system of representation to the Centre. 


Criticism of the Communal Award. It is true that the Indian Na- 
tional Congress passed a resolution by which it neither accepted nor Te- 
jected the Award, but the fact remains that there were many defects in 

the Award for which it was condemned by the Indians. It has been 
pointed out that the Award was unjust to the Hindus and Sikhs. It main- 


tained the weightage given to the Muslims in the s in those 
provinces where the Muslims were in a minority. Instead of giving simi 
lar weightage to the Hindus in Bengal, the ‘Award gave them only 32 per 
nstituted 44.8 per an of the eel i oe 
tion, It gave 10% of seats to the Europeans m o were only 04 

cent of the Heth It is true that the ‘Award cut down the 
representation of the Muslims also but the cut 1n the case 0 est 
was greater than that of the Muslims. In the case of the Punjab also, 
the Hindus instead of getting weightage as 2 minority, had ahaa 
sentation cut down to give some weightage to the Sikhs. The Sikhs also 
failed to get the weightage that the Mussalmans got in other provinces. 
No wonder, the Award was opposed by the Hindus and the Sikhs. 


{ 
f 
i 
{ 
f 
Í 


134 CONSTITUTIONAL HISTORY OF INDIA 


‘The British Government had stated that they were entirely disinter- 
ested in the matter of the communal settlement, but the critics point out 
that it was the British disinterestedness which penalised the Hindus 
everywhere. Instead of getting weightage in the provinces where they 
were in a minority, their representation was cut down. The Europeans 
were given 2,50,000 times weightage in Bengal. Mr. Attlee rightly point- 
ed out that the Award was weighted in favour of the Muslims and against 
the Hindus. According to Mehta and Patwardhan, “The electorate in 
1919 was broken up in 10 parts; now it is fragmented into 17 unequal 
bits. Separate electorates were thrust, against their wishes, on women 
and Indian Christians. The Hindu community was further weakened by 
giving separate representation to the scheduled classes. Divisions on the 
basis of religion, occupation and service were made. Every possible cross: 
division was introduced.” (The Communal Triangle, p. 72). 

Lord Zetland criticised the Communal Award in these words: “It is 
one thing to concede separate communal electorate for the purpose of 
giving minorities reasonable representation in the various legislatures; it 
is an entirely different thing to employ the system for the purpose of 
conferring upon a majority community in any particular province a per- 
manent majority in the legislature unalterable by any appeal to the elec 
torate. Such a course has never hitherto been adopted. It was consider 
ed and rejected by the Statutory Commission, who declared that a claim 
submitted to them which in Bengal and Punjab would give to the Muslim 
community a fixed and unalterable majority in the general constituency 
seats, was one which they could not entertain; it would be unfair, they 
wrote, “the Mohammedans should retain the very considerable weightage 
they now enjoy in the 6 provinces and that there should at the same time 
be imposed, in the face of Hindu and Sikh Opposition, definite majority 
in the Punjab and Bengal unalterable by an appeal to the electorate”. 


Dr. Rajendra Prasad made the following observations on the 
Communal Award: “The distribution of seats among the various cont 
munities was no less remarkable. In all discussions about the communal 
problem. Bengal and the Punjab presented difficulties. In both these 
Provinces, the Mussalmans are in a Majority but the majority is a small 
one, about 55 p.c. In both these provinces it was demanded on behalf of 
the Mussalmans that there should be both separate electorates and reser- 
vation of seats for them although they happened to be in a majority. In 
Bengal the position was complicated by the desire of the British Govern- 
ment to give a very heavy weightage to the Europeans while in the Pun- 
jab the non-Mohammedans were divided into Hindus and Sikhs. The 
Sikhs insisted that, if there were to be separate electorates and reserva 
tions of seats, they as an important community should be given weightage 
as Mussalmans had got in other Provinces where they were in a minority. 
‘The Communal Award maintained with a small variation the proportion 
of seats given to Mussalmans by the Montagu-Chelmsford Reforms in all 
the Provinces except Bengal and the Punjab. In Bengal, the Hindus 
were in the minority of 44.8 per cent of the total population. They were 
given only 80 out of 250 seats, ie., only 32 per cent of the total. ‘The 
Mussalmans who were 54,8 per cent of the population were given 119 
seats, i.c., 47.6 per cent of the total. The Europeans who were .0! per 
cent of the population were given 25 seats, i.e., 10 per cent of the total 
number of seats. It will thus appear that the Mussalmans who were ir 
a majority were reduced to a minority in the representation and the 
Hindus who were in a minority were deprived even of their due propor- 
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tion—in order to give a very heavy weightage of 2,50,000 times to the 
Europeans. What is noteworthy is that although the representation of 
both Muslims and Hindus was reduced, the cut was greater in the Hindus’ 
representation. In other words, unlike other Provinces weightage was 
iven to the smallest community not out of the majority community alone 
but out of another minority which was required not only to give up any 
weightage which it might feel entitled to as a minority but also to ‘make 
a greater sacrifice proportionately than the majority community. In the 
Punjab also to give weightage to the Sikhs, the Hindus were required to 
give up a portion of their representation, although they were in a minor- 
ity and would be entitled to weightage according to ordinary canons of 
fairness and justice. It may also be noted that in both these Provinces. 
the Award reduced the Muslim representation to such an extent as to 
make it a minority of the total, although they still constituted the largest 
up in the Legislative Assembly and had those seats reserved for them, 
to be filled through separate electorates. No wonder the Award was as- 
sailed with great vehemence by the Hindus who were required to make 
sacrifices in the Provinces where they were in majority and also in the 
Provinces where they were in a minority, and in Bengal the sacrifice that 
was imposed was proportionately much greater—nearly double—than that 
required of the majority community” (India Divided, pp. 129-30). 


In his Presidential Address to the Congress Nationalist Party Confer- 
ence held at Calcutta in August 1934, Pandit Madan Mohan Malaviya 
remarked thus: “At present, we are living under one government, of 
course a foreign government, but what shall we get by means of this com- 
munal electorate? Not a Government by the people, for the people and 
of the people, but a Government of one community over another. In the 
Punjab, it will be a Government by Muslims of Hindus, and in the Unit- 
ed Provinces it will be a Government by Hindus of Muslims. It will not 
be democracy. It will be a special kind of despotic Government. It will 
be tyranny of one community over another and it is this despotism which 


the Communa! Award seeks to instal.” 


Defects of Communal Representation 

(1) It may be desirable to point out some of the defects of communal 
representation. The system allowed arbitrary, invidious, humiliating and 
unjust distinctions to be made between the Muslims and Hindus in the 
matter of electorates, franchise and qualifications of candidates. 

(2) Communal electorates were opposed to the history of all self- 
governing countries and involved a divided allegiance between the State 
and community which no state could admit. ; 

(3) They perpetuated class-divisions and thus retarded the growth of 
the citizen spirit which transcends the communal or the religious spirit. 


(4) Communal representation accentuated and perpetuated those dif- 
ferences of castes and creeds which were lessening their importance with 
the growth of a national sentiment under the unifying influence of West- 
ern education and the Reformist movements among the Hindus and the 


Muslims. 


check the growing sense of nationali k 
Government by the application of the maxim of 
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(6) The principle of communal electorates was extended to the Local 
Boards and Municipalities. Communal tension  incrensed everywhere. 
Communal riots became the order of the day. Ultimately, it resulted in 
the establishment of Pakistan. 


(7) Communal representation led to the demand to fill Government 
posts and reserve admissions in schools and colleges in the ratio of the 
communities and the calibre of the Legislative Councils and the Govern- 
ment services suffered. 


(8) Critics pointed out that no civilised Government had recognised 
religious differences by creating separate electorates of Protestants, Catho- 
lics or Jews in Europe, of Germans, English, French, and Italians in the 
U.S.A., of Christians, Muslims, Buddhists, and the followers of Confucius 
in China and Japan. There seemed to be no justification in employing 
such a novel system in the case of India. 


(9) The system of communal representation encouraged communities 
to settle down into a feeling of satisfied security and gave no stimulus in 
emulation and improvement. 


(10) The authors of the Nehru Report remarked thus: “It is admit- 
ted by most people now that Separate electorates are thoroughly bad and 
must be done away with. We find, however, that there had been a ten- 
dency amongst the Muslims to consider them as a ‘valued privilege’, al- 
though a considerable section are prepared to give them up in considera- 
tion for some other things. Everybody knows that separate electorates 
are bad for the growth of a national spirit, but everybody perhaps does 
not realise equally well that separate electorates are still worse for a mino- 
rity community. They make the majority wholly independent of the 
minority and its votes are usually hostile to it, Under separate electo- 
rates, therefore, the chances are that the minority will always have to 
face a hostile majority, which can always, by sheer force of members, over- 
ride the wishes of the minority. This effect of having separate electorates 
has already become obvious, although the presence of the third party con- 
fuses the issues. Separate electorates thus benefit the majority community. 
Extreme Communalists flourish thereunder and the majority community, 
far from suffering, actually benefits by them. Separate electorates must, 
therefore, be discarded completely as a condition precedent to any rational 
system of representation. We can only have joint or -mixed electorates.” 


Third Round Table Conference 


To take up the story of the Round Table Conferences, a third Round 
Table Conference was called by the British Government rather reluctant- 
ly as it was of the opinion that the rest of the work could be done in 
India. The result was that the session of the third Round Table Con- 
ference lasted from 17th November to 24th December, 1932. The Lab- 
our Party did not co-operate in the deliberations and the Indian National 
Congress was un-represented. ‘The delegates to the Conference merely 
discussed the reports of the various committees appointed by the second 
Round Table Conference and decided a few more points. — 


The White Paper (1933) 


When the whole scheme regarding the future constitution of India 
was thrashed out, the British Government issued in March 1933, a small 
document known as the White Paper. It gave in detail the working basis 
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of the new Indian Constitution with dyarchy at the Centre and res- 
ponsible Government in the Provinces. As was to be expected, the White 
Paper was condemned by the Indian public opinion. However, in spite 
of the opposition and criticism, the British Government went on with its 
programme. 


In April 1933, a Joint Select Committee was appointed to examine 
and report on the Government proposals as contained in the White 
Paper. The Committee consisted of 16 members each from the House of 
Commons and the House of Lords and its Chairman was Lord Linlithgow. 
The Committee invited representatives from British India and the Indian 
States. After examining many witnesses and going through the Memo- 
randa received from the Indian Association, the British Indian Delega- 
tions, Sir Tej Bahadur Sapru, M. R. Jayakar and other prominent indi- 
viduals, the Joint Select Committee submitted its report on 22nd Novem- 
ber, 1934: Although it did not alter the fundamentals as given in the 
White Paper, it recommended many changes in the structure of Provincial 
and Federal Legislatures and other matters also. 


When the reforms scheme was thoroughly discussed and given final 
shape by the Joint Select Committee, a Bill was drafted on those lines 
and introduced in the House of Commons on 5th February, 1935. Sir 
Samuel Hoare, the Secretary of State for India, was in charge of the Bill 
which was severely criticised by the Labour Party for its limited scope. 
The Labour members tried to amend the Bill in such a way as to recog- 
nise explicitly India’s right to Dominion Status. The dichards led by 
Winston Churchill tried to introduce reactionary elements into the Bill. 
However, the Government went on with its own scheme which was passed 
by the House of Commons on 4th June, 1935. The Bill was introduced 
in the House of Lords on 6th June, 1985, and was passed in July 1935. 
Here also the efforts of the Labour members to liberalise the Bill failed. 
As the Government had made some amendments in the Bill at this stage, 
the Bill had to be sent back to the House of Commons which accepted 
the proposed amendments. The Bill received the Royal Assent on 2nd 
August, 1935 as Government of India Act, 1935. 
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CHAPTER IX 


THE GOVERNMENT OF INDIA ACT, 1935 


(1) The Government of India Act of 1935 was a very lengthy and 
complicated Statute. That was partly due to the fact that the Act dealt 
with a highly complex type of a Federal Constitution and also because it 
sought to provide legal safeguards against misbehaviour on the part of the 
Indian Ministers and the legislators. 


(2) The Act provided for an All-India Federation. The question of 
Indian Federation presented a peculiar problem on account of the dis- 
parity between the Indian States and the Provinces of British India with 
regard to their legal status and their internal political structure. The 
Indian States were under the complete control of the Political Depart- 
ment of the Government of India. The Provinces, on the other hand, 
had some sort of a democratic Government. According to the Act of 
1935, all the provinces were to join the Indian Federation automatically. 
Entry into the Federation was to be a purely voluntary action on the 
part of each State, however small and insignificant that State may be. 
At the time of joining the Federation, the ruler of the State was to exe 
cute an Instrument of Accession in favour of the Crown. On acceptance 
of that Instrument, the State was to become a unit of the Federation. 
The Crown was forbidden to accept an Instrument of Accession if its 
terms appeared to be inconsistent with the scheme of the Federation. 
While the provinces were to be alike in respect of the position of the 
quantum of Legislative and Executive powers in the Federation, the States 
were to differ regarding the extent of their powers in the Federation. 
The scope of the Federal jurisdiction in the States was to depend solely 
upon the transfers made by their respective rulers through their Instru- 
ments of Accession. The Instrument was to authorise the various Federal 
authorities to exercise their respective functions under the Act in relation 
to that particular State. It was to be the duty of the ruler to see that 
due effect was given within his State to the provisions of the Act in so 
far as these provisions were made applicable by virtue of the Instrument. 
The ruler was authorised to extend the functions of the Federal autho- 
rity in respect of his State by a subsidiary Instrument, but no subsequent 
Instrument could decrease the scope of the authority of the Federation as 
provided by the original Instrument of Accession. 

The Indian States were to send 125 members to the Federal Assembly 
and 104 members to the Council of States. The provinces were to send 
250 members to the Federal Assembly and 156 members to the Council 
of States. The members from the Indian States were to be nominated by 
the rulers, but those from the provinces were to be elected on communal 
lines. 

The functions of the Crown with regard 


be performed in India by his representative 
himself. 


to the Indian States were to 
who in fact was the Viceroy 


The Indian Federation as provided by the Act of 1935 was different 
from the other federal systems. There was no simple division of powers 
between the Centre and the units. The Act provided for three Lists: 
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Federal List, Provincial List and the Concurrent List. ‘The Federal Gov- 
ernment was authorised to pass laws dn the subjects given in the Federal 
List. The subjects given in the Provincial List were within the exclusive 
jurisdiction of the Provincial Legislature. As regards the Concurrent List, 
both the Federal Legislatures and the Provincial Legislatures could pass 
laws on the subjects given in that List. However, if a law was passed by 
the Federal Legislature on any subject given in the Concurrent List, the 
Provincial Legislature could not make law on the same subject afterwards. 
As regards the residuary powers, the Governor-General in his discretion was 
given the power to decide as to which of three Lists a particular subject 


was to be allotted. 


Dr. Keith says: “Much learning was displayed in the course of the 
discussion of the federation in the adduction of suggestions for guidance 
from other federal constitutions, but the essential principles of the new 
federation were obviously derived from those in operation in Canada and 
Australia, both of which Dominions owed much to federation in the United 
States. Continental models furnished little that could be adopted, for the 
problem was new. None of the units to be federated had international 
status of any kind inter se, but on the one hand the provinces had been 
under the strict control of the central government and were now to be 
accorded a wider autonomy, while on the other the states had definitely 
to accept the restrictions of a federal system in place of a vague and vary- 


ing measure of control by the Crown.” (Constitutional History of India, 
p- 319). 


(3) The Act of 1935 also provided for dyarchy at the Centre? That 


1, About the dyarchy at the centre, the Joint Select Committee Re- 
port observed: “The Federal Government will be a dyarchical govern- 
ment and not a unitary government, the Governor-General’s Ministers 
having the right to tender advice to him on the administration of a part 
only of the affairs of the Federation, while the administration of the other 
part remains the exclusive responsibility of the Governor-General himself. 
In these circumstances it is clear that the Governor-General’s Counsellors, 
who will be responsible to the Governor-General alone and will share none 
of the responsibility of the Federal Ministers to the Federal Legislature, 
cannot be members of the Council of Ministers. It has indeed been sug- 
gested that, for the purpose of securing a greater unity in the Government. 
the Counsellors ought to form part of the Ministry, entering and leaving 
office with them, whatever the political complexion of the Ministry may be. 
An artificial arrangement of this kind, completely divorced from the reali- 
ties of the situation, is, in our opinion, quite inadmissible. The Council- 
lors could not by a simulated resignation diminish their responsibility to 
the Governor-General, nor would the Government become any more 
unitary than it was before. It is no doubt true that legal fictions which 
mask a change of substance by preserving the outward form have often 
proved a valuable aid to constitutional development; but a fiction by which 
the form but not the substance is altered can serve no useful purpose. We 
hope, nevertheless, that the Counsellors, even if they cannot share the res- 
ponsibility of Ministers, will be freely admitted to their deliberations—and 
indeed that there will be free resort by both parties to mutual consultation. 
It would indeed be difficult, if not impossible, to conduct the administration 
of the Department of Defence in complete aloofness from other Depart- 
ments of government; and the maintenance of close and friendly relations 


(Continued ov wext page) 
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dyarchy which was abolished by the Act of 1935, was introduced at the 
Centre. Certain Federal subjects were reserved in the hands of the 
Governor-General to be administered by him with the assistance of not 
more than 3 Counsellors to be appointed by him. Those subjects were 
Defence, External Affairs, Ecclesiastical Affairs and the Administration of 
Tribal Areas. In the administration of the other Federal subjects, the 
Governor-General was to be aided and advised by a Council of Ministers 
whose number was not to exceed 10. The Federal Ministry was to ad 
minister all the Federal Departments except the above-mentioned reserved 
Departments. The Federal Ministry was to be formed on the usual cabinet 
lines except that it was to include the representatives of the States who 
were the nominees of their rulers and the representatives of the important 
minorities. It is true that the inclusion of these clements was not obligatory 
under the Act, but the Governor-General was instructed by means of an 
Instrument of Instructions to secure such representation to the best of his 
ability. In spite of the composite character of the Ministry, their responsi- 
bility was to be collective. The Ministry was to be responsible to the 
Federal Legislature. 


The critics pointed out to the weakness of the position of the Minis- 
ters on account of the large number of powers given to the Governor- 
General to be exercised by him in his individual judgment and in his 
discretion. According to Prof. K. T. Shah, “The position assigned under 
the new Constitution to the Council of Federal Ministers is ornamental, 
without being useful, onerous without ever being: helpful to the people 
they are supposed to represent, responsibility without power, position 
without authority, name without any real influence.” (Federal Structure, 
p. 228). To quote the same author again, “It seems extremely doubtful 
if the popular ministers of the Federation of India will have any real 
opportunity to inaugurate constructive schemes of economic betterment 
or social reconstruction... .. ..The necessary funds are either unavailable 
because earmarked already for non-productive expenditure and lavish scale 
of over-head charges; or difficult to find in the absence of pe ona 
proposals for which the Governor-General may not always view wi 
favour. Additional burdens are especially difficult in a Federation to pro- 
pose and particularly unwelcome in popular Governments. if el com- 
munal curb upon ministerial enthusiasm does not prove quite ¢ ube 
there are the enormous powers of the Governor-General, as ayer: an 
champion of the vested interests and imperialist exploitation, which are 
bound to be employed to impede or frustrate too enthusiastic ministers. 
There are specific provisions in the Constitution as those relating to 2 
discrimination against British vested interests... .which will han s 
work of the ministers in their work. The ministers’ Own internal cul- 
ties—want of solidarity, etc.—may prevent them from achieving anything 
beneficial to the people.” (Ibid., pp- 249-50). 


(Continued from previous page) Ly IS: ; 
with Departments under the control of Ministers can only increase its ee 
ciency. We understand the intention of His Majesty’s ne i saa to z 
that the principle of joint deliberation shall be recognize as eng 
by the Governor-General’s Instrument of Instructions. We bari A ap- 
prove the principle, and we think that it will prove a valuable a ee 
to the machinery of government, without derogating in any way from 
personal responsibility of the Governor-General for the administration © 
the Reserved Departments.” 
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(4) The Federal Legislature was to be bicameral, consisting of the 
Federal Assembly and the Council of State. The Federal Assembly was 
to have a life of 5 years from the date of its first meeting. On the expiry 
of thac period, it was to be automatically dissolved. However, the Governor- 
General was given the power to extend its life. The Council of State 
was to be > permanent body of which one-third members were to retire 
after every $ years. The members from the States were to be nominated 
by the rulers. The representatives from British India were to be elected. 
The Hindu, Muslim and Sikh members were to be elected on communal 
lines. 


While the members of Council of State were to be directly elected, 
those of Federal Assembly were to be indirectily elected. To quote 
Chintamani and Massani, “If indirect election to the popular house of the 
Federal Legislature is both unprecedented and objectionable, what is to be 
said of direct election to the less important upper Chamber?.-....The 
system cf election devised for the Federal Assembly should have been adopt- 
ed for the Council of State, minus the abomination of the separate com- 
munal device....But no, the genius of the deciding authority thought to 
present India with a scheme which is a combination of the drawbac ; of 
different systems, as a punishment for India’s impudence in asking fc: res 
ponsible government instead of being content to sing Hiallelujahs and 
‘TeDeums to the British bureaucracy and plutorcacy?” 


The view of Palande is: “The Council of State was bound to be an 
assemblage of vested interests, reactionary oligarchs and conservative politi- 
Gans, The franchise for its election was to be exceptionally high: 40 
per cent of its membership would be constituted by States’ nominees. Be- 
sides it was to be a permanent body and therefore was not to be subject to 
that wholesome cleansing which is periodically brought about by a dissolu- 
tion and general election. The abnormally long term of nine years for its 
members was to breed irresponsibility and defiance in the legislators. Upon 
this narrow based upper chamber, the Act of 1935 conferred a power which 
in a democratic polity is an exclusive privilege of the lower chamber. The 
voting of grants of expenditure was denied to the Council of State by the 
Act of 1919. But the federal counterpart of that chamber was to be posses- 
sed of that privilege. In short, everything seems to have been conspired 
to make the upper chamber a strong instrument for checking the advance 
of democracy.” 


(5) The powers of the Indian Legislatures were severely restricted. 
‘There were certain subjects on which neither the Federal Legislature nor 
the Provincial Legislatures could legislate. The Federal Legislature was 
debarred from making any law affecting the Sovereign or the Royal Fami- 
ly or the succession to the throne or suzerainty of the Crown or any part 
of India, or the law of British nationality, or the Army Act, the Air Force 
Act, or the law of Prize Courts. The Federal Legislature could not make 
any law amending any of the provisions of the Act of 1935, or any Order- 
in-Council made under it, or any rules made thereunder by the Secretary 
of State or by the Governor-General or a Governor in his discretion or in 
the exercise of his individual judgment. It could not make any law 
affecting the prerogative rights of the Crown to grant special leave to 
appeal to the Privy Council except in so far as that was expressly permit- 
ted by the Act. It could not pass any legislation which discriminated 
against the British interests in commercial and other spheres. Moreover, 
there were a larger number of subjects of vital importance on which initi- 
ation of legislation required previous sanction of the Governor General in 


a E 
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respect of Federal legislation, and the Governor in respect of Provincial 
legislation. 


There were many non-votable items in the budget over which the 
Federal Legislature was given absolutely no control. These non-votable 
items constituted about 80% of the Federal budget. If any item of the 
budget was rejected by the Federal Assembly, the same could be put be- 
fore the Council of State if the Governor-General so directed, If the two 
Houses of the Federal Legislature differed with respect to any demand, 
the Governor-General was required to summon a joint sitting for voting 
on that demand and the decision of the majority was to prevail. 


The Governor-General was empowered to summon a joint sitting of 
the two Houses of the Federal Legislature when a Bill passed by one 
chamber was rejected by the other, or was amended in a form to which 
the first chamber was not agreeable. After a Bill was passed by both the 
chambers of the Federal Legislature, the Governor-General, in his discre- 
tion, might assent to it, or veto it or send it back for re-consideration or 
reserve it for His Majesty's consideration. The Act assented to by the 
Governor-General could be disallowed within a year by the King-in- 
Council. 


(6) The Act provided for the establishment of a Federal Court with 
jurisdiction over the States and the Provinces. The Court was to consist 
of a Chief Justice and two puisne Judges. It was given both original 
and appellate powers. It was the duty of the Federal Court to interpret 
the Constitution and to see that the provinces and the Federal Government 
acted only within those spheres which were reserved for them by the Con- 
stitution. However, the last word in this matter was to said by the Privy 
Council sitting in London. 

(7) The Act of 1935 abolished the India Council of the Secretary of 
State. The Secretary of State was given advisers who may or may not be 
consulted, or whose advice may or may not be followed, except in regard 
to their advice in respect of the Services. This change was made ETA 
there was a lot of agitation in India against the continuation of the 
India Council on account of its anti-Indian attitude. 


(8) In the exercise of powers in their individual judgment a = 
their discretion, the Governors, through the Governor-General ani e 
Governor-General himself, were made strictly responsible to the Secretary 
of State. However, it is to be noted that the control of the Home ee 
ernment over Indian affairs was lessened. This was partly due to ie 
introduction of provincial autonomy in the provinces and Pe, Sp 
Government at the Centre. There was no control from London yo en 
the Governor-General and the Governors acted according to the advice 
and consent of their ministers. 


(9) Another important feature of the Act was the Pp 
ral safeguards. The safeguards were vital subtractio: 
ciple of responsible Government as well as of se! 
safeguards were of two kinds. In the first place 
legislative powers to the Indian Legislatures in re 
of subjects. Secondly, there was the grant of po 
General or the Governors to over-ride their mini 
certain circumstances including the assumption 
powers in the event of the breakdown of the consi 
ed out that the provisions regarding safeguards were a 
tial integrity of the country. In the words of Dr. Ke 
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guarding of minorities, the essence of responsible Government is seriously, 
if not fully, compromised.” 


(10) The constitution of 1935 was rigid. The British Government 
alone was given the authority to amend the Constitution. According to 
S. M. Bose, “The Indian Legislatures have only been given powers to 
express by resolution to His Majesty's Government their intention of a 
constitutional change in respect of the matters specified in this section. 
But the actual power of modifying the Act has been placed by the Act 
in the hands of I His Majesty's Government by the Order-in-Council laid 
in draft before both Houses as provided in section 309. In other words, 
no amending legislation by Parliament will be required. In respect of 
those matters specifically mentioned in the Act, variations may be made 
by Order-in-Council.” 


(11) But the most important characteristic of the Act of 1935 was the 
provision for Provincial Autonomy. This was in accordance with the 
August declaration of 1917. The Act of 1919 had given a little contro! 
in the provincial field into the hands of the Indian ministers. The Act 
of 1935 was a definite improvement on the Act of 1919 inasmuch as there 
were no reserved subjects with the Governor. However, this does not 
mean that the Act of 1935 established a full-fledged responsible Govern- 
ment in the provinces. That could not be so on account of the fact that 
the Governor was given many powers which he was to exercise in his 
discretion and in his individual judgment. 


The Home Government 


The office of the Secretary of State for India was created by the Act of 
1858 when the Board of Control and the Court of Directors were abolished 
after the Mutiny. The Secretary of State was a member of the British 
Parliament and also a member of the British Cabinet. Up to 1919, he 
was paid out of the Indian revenues but the Act of 1919 provided that 
in future he was to be paid from the British Treasury. He was assisted 
in his work by a Parliamentary Under-Secretary, a Permanent Under- 
Secretary, an Advisory Body and the India Office. 


Under the Act of 1919, the Secretary of State enjoyed numerous 
powers. He was authorised to superintend, direct and control the affairs 
of the Government of India. Both the Governor-General and the Gov- 
ernors were required to pay due obedience to his orders. The Act of 
1935 changed the position to a considerable extent. It granted what is 
known as Provincial Autonomy. As the Indian ministers came to have 
a lot of control over provincial administration, the control of the Secre- 
tary of State diminished over the provinces, Likewise, the establishment 
of dyarchy at the Centre by the Act of 1935 also lessened the control of 
the Secretary of State over the Government of India. The control of the 
Secretary of State came in only when the Governors or the Governor- 
General acted in their discretion, Similarly, when the Governors and the 
Governor-General, acted in their individual judgment and decided to do 
things against the advice of the ministers, the control of the Secretary of 
State appeared again. As the discretionary powers of the Governor: 
General and the Governors were very large, the control of the Secretary 
of State also remained substantial. The Secretary of State exercised con- 
trol over the Reserved Departments of Defence, External Affairs, Tribal 
areas, and Ecclesiastical Affairs, and the Federal Railway Authority, and 
the Reserve Bank of India. He could control the whole administrative 
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machinery of India by giving appropriate directions to the Central and 
Provincial administrations. 


He had many powers with regard to the services. He appointed 
officers belonging to the Indian Civil Service, Indian Police Service and 
the Irrigation Service. He determined the conditions of service of all 
such persons. He was the constitutional adviser of the Crown with re 
gard to the Indian affairs. He advised the King in the exercise of all 
his powers of appointment and the vetoing of any Bill which may have 
been reserved by the Governor-General for the consideration of His 
Majesty or which may have been even assented to by the Governor- 
General. 


The Secretary of State was required to submit all the draft Instru- 
ments of Instructions to be issued to the Governor-General and the Gov- 
emors, before Parliament for its approval. He was also to submit before 
Parliament all Orders-in-Council to be issued by His Majesty under the 
powers granted by the Act. He was the agent of Parliament and was 
also responsible to Parliament for the Indian affairs. It was his duty to 
supply the British Parliament all the information regarding Indian affairs 
and also to answer all questions regarding the same. 


Prof. K. T. Shah describes the position of the Secretary of State in 
these words: “On a general review of all these varied and substantial 
powers, the Secretary of State still stands out unmistakably as the most 
dominating authority in the Indian Constitution. His powers may not be 
80 imposing in appearance as those of the Governor-General or the Pro- 
vincial Governors. But these are merely his creatures, obedient to every 
nod from the Jupiter of White Hall, amenable to every hint from this 
juggler of Charles Street. His powers extended not merely to matters of 
fundamental policy, to the protection of British vested interests, to the 
safeguarding of Britain's imperial domination. They comprise even mat- 
ters of routine administration, the more important doings of the Indian 
Legislature, and even the appointments, payment or superannuation of 
certain officers in the various Indian services or Governments. He has, 
in fact, all the powers and authority in the governance of India, with little 
‘or none of its responsibility.” 


Advisers, The Secretary of State was assisted by. an Advisory Body. 
_ This Advisory Body was formerly known as the India Council and was 
set up by the Act of 1858 to assist the Secretary of State for India in the 
discharge of his duties. Under the Act of 1919, the India Council con- 
sisted of not less than 8 and not more than 12 members, appointed by the 
Secretary of State. The Secretary of State-in-Council was a corporate 
body which could sue and be sued and conducted business 1n the United 
Kingdom in relation to the Government of India. Ordinarily, the Secre- 
tary of State was not bound by the advice of the India Council. But m 
matters relating to grants from the revenues of India, making of captor te 
and rules and regulations connected with the Civil Service, he was boun 


by the majority view of the India Council. 


This India Council was abolished by the Act of 1935. According p 
the new Act, the Secretary of State was to appoint not less than 3 an 
Not more than 6i advisers. At least half of these persons were to be those 
who had held office in India for at least 14 years and who had not left 
India for more than 2 years at the time of their appointment. They were 
to hold office for 5 years only. They could not sit in Parliament. Their 
function was merely advisory and as a rule the Secretary of State was not 
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bound by their advice, However, in matters relating to rules and regu- 
lations concerning the Civil Services, the Secretary ot State was required 
to secure the concurrence of at least one-half ot the advisers. The Act 
provided that “It shall be in the discretion of the Secretary of State 
whether or not he consults his advisers on any matter, and if so, whether 
he consults them individually and whether or not he acts in accordance 
with any advice given to him by them.” 


High Commissioner for India. The Government of India Act of 
1919 provided for the appointment of a High Commissioner for India in 
the United Kingdom. Hus pay, pension, powers, duties and conditions of 
employment were to be determined by an Order-in-Council. The office 
of the High Commissioner was created in 1920 by an Order-in-Council. 
‘Lhe Goyernor-General-in-Council was authorised to appoint from time to 
time a High Commissioner and also remove or suspend the same. He 
was to hold office for five years and was eligible for reappointment, His 
salary of £3,000 was to be paid out of the indian revenues, although he 
was not entitled to any pension. He was to enjoy “the same status as his 
Dominion colleagues.” He was to be under the control and direction of 
the Goyernor-General-in-Council. His duties were to act as the agent of 
the Governor-General-in-Council in the United Kingdom, act on behalf 
of the local Governments in India for such purposes, and in such cases 
as the Governor-General-in-Council may prescribe, and conduct such busi- 
ness relating to the Government of India hitherto conducted in the office 
of the Secretary of the State-in-Council as may be assigned by the Secre- 
tary of State. He was empowered to make and sign contracts in the name 
and on behalf of the Secretary of State-in-Council. In 1920, the Stores 
Department, the Indian Students Department and certain other minor 
matters were transferred to the High Commissioner. He was to arrange 
for the probationary training of the officers of the All-India Services and 
their passage to India, payment of leave-allowances and pensions. He 
was to make arrangements for civil officers sent to Europe for special 
study. He was to supervise the work of the Indians participating in Im- 
perial International Exhibitions. The Act of 1935 did not make any sub- 
stantial change in the office of the High Commissioner for India. 


Federal Government. Under the Act of 1935, the Governor-General 
was the corner-stone of the entire constitution of India. It was he who 
gave unity and direction to its various, diverse and often conflicting ele 
ments. It was he who was expected to keep the ship of the State on an 
even keel and to protect the British vested interests in India. It is de 
sirable to discuss his position under the Act of 1935, 


Appointed by the King on the advice of the British Prime Minister, 
the Governor-General acted in three different capacities. Ordinarily, he 
was to act according to the advice of the Council of Ministers. When 
he did that, he acted as a constitutional head like the King of England 
or the Governor-General of Canada. But he did not always act accord- 
ing to the advice of the Ministers. In certain cases, he acted in his indi 
vidual judgment. While doing so, he was to consult his Ministers, but 
may or may not act upon their advice. This he did when he performed 
the special responsibilities of the Governor-General. The following were 
the special responsibilities of the Governor-General:— 


(1) Safeguarding the financial stability and the credit of India. 


(2) The prevention of any grave menace to the peace or tranquillity 
of India or any part of India. 
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(3) Safeguarding the legitimate interests of the minorities. 


(4) Safeguarding the legitimate rights of the public servants and their 
dependants. 


(5) The prevention of commercial discrimination. 


(6) Prevention of discriminatory taxation against goods of British 
origin or Burmese origin. 


(7) Safeguarding the interests of the Indian States and the dignity of 
their rulers. 


(8) The securing of the due discharge of his discretionary powers. 


While acting in his discretion, the Governor-General did not even 
consult the ministers. He acted in his discretion in the following mat- 
ters:— 


(1) He was in charge of the Reserved Departments of Defence, Ex- 
ternal Affairs, Ecclesiastical Affairs and Tribal Areas and he appointed 
three Counsellors to help him in his work. 


(2) He could appoint and dismiss the Council of Ministers and also 
could preside over their meetings. 


(3) He could issue two kinds of ordinances. One type of ordinance 
he could issue at any time and that lasted for 6 months. The other kind 
of ordinance was issued when the Legislature was not sitting. The Gov- 
ernor-General was also given the power to issue what were known as 
Governor-General’s Acts. But these Acts had to be forwarded to the 
Secretary of State. 

(4) The previous sanction of the Governor-General was required for 
the introduction of certain bills in the Federal Legislature and the Pro- 
vincial Legislatures. He was authorised to stop the discussion of any Bill 
at any time by the Legislature. He could withhold his assent to a Bill 
passed by the Legislature or send the same back for reconsideration or Te- 
serve the same for the consideration of His Majesty. 


*(5) He was given control over about 80% of the Federal Budget. 
The non-votable items of the budget formed a major part of the budget. 


(6) The Governor-General could in his discretion send any instruc- 
tions to the Governors and it was the special responsibility of the latter 
to carry them out. 


(7) The Goyernor-General could suspend the Constitution. 


(8) He was given the authority to summon, prorogue or dissolve the 


Federal Assembly. He could summon both Houses for a joint sitting. 
He could address the Legislatures or send messages regarding a certain 
bill. 


It is to be noted that the Governor-General had control not only n 
the federal sphere, but also over the Provinces and the pny rie he 
enabled him to interfere in Provincial matters on the plea o P 


1. According to C. Y. Chintamani, “The very agg 2 ae aes 
siastical Department is a source of genuine grievance KA the k uf, op 
as citizen and tax-payer, In the first place, there ought A mo 
things as an established church. In the second place, India 1s 


Christian country...----- » 
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formance of one special responsibility or the other. He “will have right 
to issue orders to Provincial Governors for carrying out Federal laws, to 
assent to or withhold assent from Provincial Bills reserved for his con- 
sideration, to issue instructions to the Governors and to grant them per- 
mission for promulgating Governor’s ordinances and the enacting of Goy- 
ernor’s Acts, to sanction or disallow any rules made by the Governors for 
the administration of excluded Areas, to sanction the suspension of the 
constitution by a Governor in his Province, to permit the Federal Legis- 
lature to make any law for the Provinces in a state of national emergency, 
to direct the Governors to discharge certain functions as agents in respect 
of matters concerning Defence, Ecclesiastical Affairs, External Affairs or 
Tribal Areas, to determine as to how and by what stated periods the 
Provinces will receive their share of income-tax and to decide disputes 
between the Federal and Provincial Governments regarding the conditions 
under which the latter will borrow or guarantee loans.” 


As regards his control over the states, his special responsibilities al- 
lowed him to interfere freely in any matter of a federal state. Moreover, 
Section 128(2) laid down that if it appeared to the Governor-General that 
the ruler of any federated state had in any way failed to fulfil his obliga- 
tions to the Federal Government, the latter was entitled to issue in his 
discretion such directions to the ruler as he thought fit. 


It is clear from above that the Governor-General had comprehensive 
powers which dealt with every field. His powers were extensive both in 
the legislative and executive departments. His control over the federal 
finance was about 80 per cent of the whole. There was no sphere in 
which he was not in a position to dictate. The counsellors were merely 
his creatures. The position of the federal ministers was no better than 
those of the ministers under dyarchy in the Provinces under the Act of 
1919. One cannot help agreeing with the statement of Z. A. Ahmad that 
“there is hardly any aspect of Government over which the Governor- 
General will not wield complete dictatorial authority. Not only will the 
Federal Legislature be an ineffective and powerless body as explained by 
the innumerable discretionary powers vested in the Governor-General, but 
the executive machinery of the Federation will also be under the complete 
and unquestioned sway of the Governor-General. The Federal Govern- 
ment will thus be in reality a one man’s tule, unsurpassed in many res- 


pects by oriental despotism or modern dictatorships”. (The Indian Federa- 
tion, p. 43). 


Instrument of Instructions to the Governor-General 


As in the case of the Provincial Governors, an Instrument of Instruc- 
tions was issued to the Governor-General. Those Instructions laid down 
that while making appointments to his Council of Ministers, the Governor- 
General was to do his best to select those ministers who were most likely 
to command a stable majority in the Legislature and who were in a posi- 
tion collectively to command the confidence of the Legislature. He was 
to keep constantly in mind the need of fostering a sense of joint respon- 
sibility among his ministers. He was to be guided by the advice of his 
ministers, unless in his opinion to be guided that way would be incon- 
sistent with the fulfilment of any of his special responsibilities. It was 
his duty to see that a budgetary or borrowing policy was not pursued 
which would, in his judgment, seriously prejudice the credit of India in 
the money markets of the world or affect the capacity of the federation 
to discharge its financial obligations. 
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The Instructions tell us that by safeguarding the legitimate rights of 
the minorities was meant the duty of the Governor-General to secure a 
due proportion of the appointments in the services to the several com- 
munities. In the discharge of his special responsibilities regarding the 

vention of measures which discriminated against goods of the United 
ingdom imported into India, the Governor-General was to avoid action 
which would affect the competence of his Government and of the Federal 
Legislature to develop their own fiscal and economic policy, and he was 
to intervene in tariff policy or in the negotiations of tariff agreements 


‘only if in his opinion, the main intention of the policy contemplated was 


fo injure the interests of the United Kingdom rather than to further the 


economic interests of India. 


No action was to be taken by the ministers and no Bill of the Federal 
Legislature was to become law which would threaten the economic life of 
any state or affect any recognized right of any state. 


The Governor-General was directed to encourage the practice of joint 
consultation between himself, his counsellors and ministers. He was to 
bear in mind the desirability of ascertaining the views of his ministers 
when he had the occasion to consider matters relating to the general 
policy of appointing Indian officers to the Indian forces or the employ- 
ment of Indian forces outside India, Although the financial control of 
Defence Administration must be exercised by the Governor-General in his 
discretion, nevertheless, the Federal department of finance was to be kept 
in close touch with this control by such arrangement as may prove 
feasible, and the federal ministry to be brought into consultation before 
estimates of proposed expenditure for the services of Defence were settled 
and laid before the Federal Legislature. 


The Governor-General was instructed to encourage, by all reasonable 
means, consultation with a view to common action between the Federa- 
tion, Provinces and the Federated States. He had to ascertain by the 
most suitable methods the views of Provinces and of the Federated States 
upon any legislative proposals which were to be introduced in the Federal 
Legislature in which the Provinces or the Federated States were interested. 


Government of the Provinces. The position of the Governors under 
of His Majesty but to reserve for His Majesty any bill the provisions of 
Which repealed or were repugnant to the provisions of any Act of Parlia- 
ment extending to British India, etc. He was to see that he did not stop 
the further discussion of a Bill in the Federal Legislature unless in his 
judgment the public discussion of the Bill would itself endanger peace 
and tranquillity. He was instructed to exercise his powers in such a way 
that “partnership between India and the United Kingdom within one 
Empire may be furthered, to the end that India may attain its due place 


among our dominions.” 


Government of the Province. The position of the Governors under 
the Act of 1935 resembled that of the Governor-General although it differ- 
ed a little on account of the introduction of Provincial Autonomy. A 
Governor was appointed by the King by a Commission under the Royal 
Sign Manual. His office was constituted by Letters Patent. His salary 
was fixed by the Act. The job of a Governor was the prize post which 
usually went to those members of the Indian Civil Service who had bril- 
liant record of service. 


150 CONSTITUTIONAL HISTORY OF INDIA 


Like the Governor-General, the Governors also acted in three different 
capacities. Ordinarily, they were to act according to the advice of the 
ministers. When they did so, they acted as Constitutional Heads and their 
position could be compared to the Governor of a Canadian Province. 


They were also authorised to act in their individual judgment. While 
doing so, they had to listen to the advice of the ministers but they may or 
may not act upon their advice. The Governors acted in individual judg- 
ment while performing their special responsibilities which were as follows:— 


(1) Prevention of any grave menace to the peace or tranquillity of the 
province or any part of the Province. 


(2) Safeguarding the rights and legitimate interests of the public ser- 
vants and their dependents. 


(3) Safeguarding the rights and interests of the Indian Staies and the 
dignity of their rulers. 


(4) Safeguarding the legitimate interests of the minorities. 
(5) Administration of partially-excluded areas. 


(6) Prevention of commercial discrimination against Englishmen and 
their goods. 


(7) Execution of the orders and directions of the Governor-General 
issued by him in his discretion. 


(8) It was the duty of the Governor of C.P. to see that a reasonable 
share of the provincial revenues was spent for the benefit of the people of 
Berar. 


_ (9) It was the duty of the Governor of Sind to secure the proper ad- 
ministration of the Lloyd Barrage and Canal’s Scheme. 


The Governors acted in their discretion in the following cases:— 


(1) They could appoint and dismiss ministers. This powers was very 
substantial. In the case of Bengal and the North-West Frontier Province, 
this power was used by the Governors to exclude a certain party and keep 
the other party in power. 


___ They presided over the meetings of the Council of Ministers, By do- 
ing so, they could influence the deliberations and conclusions of the Minis- 
ters. Their great administrative experience must have been an asset tO 
them. 


(2) They could issue two kinds of ordinances. One kind of ordinance 
could be issued by them at any time and that lasted for six months. The 
other type of ordinance was issued only when the Legislature was not sitting: 
They could issue what were known as Goyernor’s Acts.: In certain cases: 
their previous sanction was required for the introduction of certain bills 
in the Provincial Legislature. ‘They could stop the discussion of any Bil 
in the Legislature at any time. Even when the Bill was passed, the Gover- 
nors could veto the same or send the same back for reconsideration by the 
Legislature. They could reserve the same Bill for the assent of the Gover- 
nor-General. 


(3) They appointed members of the Provincial Public Service Commis- 
sion. They were given large powers regarding the Police Force and also 
the authority to suppress disturbances. 


(4) It is the Governors who decided what items of expenditure were to 
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be regarded as “expenditure charged upon revenues of the province.” 
These items were taken out of the control of the Legislature. -The non- 
Yotable items formed about 40% of the budget. If the whole or any part 
of the budget was rejected, Governors were authorised to restore the same. 


(5) Under Section 93 of the Act, the Governors were given the au- 
thority to suspend the Constitution and take over the administration in 
their own hands. 


= It is to be noted that under the Act of 1935, the Governors enjoyed 

“substantial powers. The powers given to them were not merely kept in 

theory. They were intended to be exercised and were actually exercised. 

‘However, the extent to which these powers were exercised depended upon 

pa of the individual Governor and also the position and prestige 
eyed by the Provincial Ministry. 


"Within less than three years of the introduction of Provincial Autono- 
my. the Governors of eight provinces were called upon to exercise their 
‘emergency powers and the normal working of the provincial constitution 
was suspended. The Indian National Congress considered the war aims 
of the British Government to be absolutely unsatisfactory and no wonder 
the Congress Ministries resigned in November, 1939, As the Congress 
Party had a majority of seats in the legislatures of the eight provinces, it 
Was not possible to form alternative ministries in those provinces. Even 
the dissolution of legislatures would not have helped matters, although the 
holding of elections in war times would have been practically impossible. 
The result was that proclamations under Section 93 of the Government of 
India Act, 1935. were issued by the eight governors in November, 1939 and 
consequently all powers within their respective territorial zones fell into 
their hands. The administration of most of those provinces was 
farried on by the governors with the assistance of advisers who were special- 
W appointed by them to help them in their work. Their number varied 
from two to three in each case. They were senior members of the Indian 
Civil Service serving in the province. Thus, there was a complete rever- 
Sion to bureaucratic rule. This state of affairs continued up to the end 
of the Second World War in 1945. After that, elections were held in the 
Provinces. Section 93 was revoked and responsible ministries were put in 
office early in 1946, ae 

As the Governor was not a titular Head of the province and was re- 
Suited to perform a large number of duties, it was considered desirable 
that he should have at his disposal an adequate personal and oe 

to help him in the performance of his duties. The Government o 


India Act. 1935, provided that every Governor shall have his own secre- 


larial staff, appointed by him in his discretion. The salaries ak eee 
Mees of the persons so appointed and the office accommodation an other 
facilities to be provided for them were to be determined by the avert 
M his discretion. All the expenses incurred in this connection wes is 
charged on the revenues of the province and could not be rejected by the 
Provincial legislature. 


Provincial Ministers. The position of the Provincial Ministers umee 
the Act of 1935 was certainly superior to those of the Ministers und i x 
io "There were certainly no Reserved: Departments i Governar 
partments were to be under the charge of the Ministers. e psit 
Was expected to carry on the administration of the province accordmg 


€ advice of the Ministers. 


i yvernor 
It was laid down in the Instrument of Instructions that the Go 
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was to summon that person to form the Ministry who could be expected to 
command a majority in the Provincial Legislature. The other Ministers 
were to be appointed by the Governor on the advice of the Chief Minis- 
ter. It was the duty of the Governor to see that minorities were given 
representation in the Ministry. If a person was not a member of the 
Legislature at the time of his appointment, he was to get himself elected 
within six months of his appointment. The Governors were instructed 
to encourage collective responsibility amongst the Ministers. They were 
` allowed to preside over the mectings of the Council of Ministers. 


__ However, it is to be noted that the powers of the Ministers were 
limited. They did not enjoy complete autonomy in the provincial 
field. The enormous powers of the Governor were responsible for the 
weakness of the position of the Ministers. The Governor had many 
legislative powers and it is these powers which restricted the legislative 
control of the Ministers. The Governor may not allow a particular bill 
to be introduced in the Legislature on the initiative of the Ministry. 
He may stop the discussion of the bill at any time. The issuing of ordi- 
nances and the Governor’s Acts also limited the legislative scope of the 
Ministers. The same could be said about finance. The Ministers had 
not a free hand in the matter of proposing new taxes. The Governor may 
not give his sanction to a bill for that purpose. The Ministers had not 
complete control over the budget, 40% of which was non-votable. 


___The Governors could dismiss their Ministers and this was actually done 
in many cases. Fazl-ul-Haq, the Chief Minister of Bengal, was unceremon- 
ne dismissed by the Governor in 1943. Alla Bux, the Chief Minister 
of Sind, was dismissed because he gave up the title of Khan Bahadur. The 
Governor of the Punjab dismissed Shaukat Hayat Khan. 


ee view were expressed regarding the position of Ministers 
er the Act of 1935. According to Lord Zetland, “Let it not be sup- 
pae that the field of Government is to be divided into two parts, in which 
the Governor and the Ministry operate separately at the risk of clashes bet- 
ween them. The essence of the new Constitution is that the initiative and 
responsibility for the whole of the Government of province, though in form 
vesting in the Governor, passes to the Ministry as soon as it takes office.” 
According to Sir Maurice Hallet, the Governor of U.P., “After all, the re- 
lations of a Governor with his Ministers were not those of a master and 
his servant; rather they are partners in a common enterprise—the good 
Government of the province.” However, it is to be noted that the actual 
position of the Ministry depended upon its party strength in the Legis- 
lature and the personality of the members who constituted the Ministry. 
In the last analysis, much depended upon the personal equation. 


Provincial Legislatures 


The Government of India Act, 1935, did not incial legis- 
latures of a uniform pattern. The six DOAS or Refi," Bengal 
Bihar, U.P., Madras and Bombay were given two Chambers each while the 
legislatures of the Punjab, Sind, North-Western Frontier Province, Orissa 
and C.P. had only one Chamber. Where there were two Houses, their 
names were the Provincial Legislative Assembly and the Provincial Legis- 
lative Council. Where there was only one House, it was merely the Pro- 
vincial Legislative Assembly. While all the members of the Assembly were 
elected, some of the members of the Council were nominated, 


— 
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The size of the Provincial Assemblies varied from province to pro- 
vince. It was 215 for Madras, 175 for Bombay and Punjab, 250 for Bengal, 
998 for U.P., 152 for Bihar, 112 for C.P. and Berar, 108 for Assam, 50 for 
North-Western Frontier Province and 60 each for Orissa and Sind, The 
seats in the various provinces were distributed according to the Communal 
Award as amended by the Poona Pact. Some seats were known as general 
seats out of which some were reserved for the scheduled castes. Separate re- 
presentation on communal lines was given to the Muslims, Sikhs, Anglo- 
Indians, Europeans and Indian Christians. Some seats were reserved for com- 
merce, industry, mining and planting, land-holders, labour and universities. 
Out of the seats exclusively reserved for women, some were given to Hindus 
and the others to the Muslims, Sikhs, Anglo-Indians and Indian Christians. 
In the case of the Punjab, 42 were general seats, 31 seats were given to the 
Sikhs, 84 to the Muslims, one each to the Anglo-Indians and Europeans, 


< 2 to Indian Christians, one to commerce, industry and planting, 5 to the 


Jand-holders, one to the Punjab University, 3 to labour, 1 each to Hindu 
and Sikh women and 2 to Muslim women. The Europeans in Bengal were 
given the highest representation, ie, 11. The landholders both in U.P. 
and Madras got 6 seats each. 90 seats were given in Bengal to Commerce, 
industry, mining and planting. In Bengal, out of a total representation 
of 78 seats given to the Hindus, 30 seats were reserved for the scheduled 
castes. The life of the Assembly was fixed at five years but the same could 
be dissolved earlier. Its life could also be extended beyond the period of 
5 years. The first general elections under the Act of 1935 wre held in 
1937 and the next elections were held not earlier than 1945. 


Legislative Council 


Legislative Councils were provided for only in six provinces. The 
maximum number of seats for a Provincial Legislative Council was 56 in 
Madras, 30 in Bombay, 65 in Bengal, 60 in U.P., 30 in Bihar and 22 in 


‘Assam. Out of a total of 56 seats in Madras, 10 seats were filled by the 


Governor through nomination. The general seats for Madras, Bombay, 
Bengal, U.P., Bihar and Assam were 35, 90, 10, 34, 9 and 10 respectively. 
Mohammedans had 17 seats each in Bihar and U.P.; 27 and 12 seats respec 
tively in Bengal and Bihar Legislative Councils were filled by the Legislative 


‘Assemblies of those provinces. Some seats were reserved for Europeans 


and Indian Christians, e.g. three for Europeans in Bengal and three for 
Indian Christians in Madras. 


The Provincial Legislative Council was a permanent body. a 
tenure of office of the members was nine years, but one-third of them ha 


Provincial Legislative 
Assembly was fixed at 25 and 30 for the Provincial Legislative Council. 


both the Houses of the Legislature. 
ei er of days, usually 180 


province to province. In the case of the Punjab, the right of voting was 
ax or a direct municipal tax amounting 
to not less than Rs. 50 per year, those who paid land Sai aroo 
to not less than Rs. 5 per year, those who owned or occupie ae 
property of the rental value of not Jess than Rs. 60 per year an oe 
o possessed educational qualifications up tO the primary stan ait 
Right of voting was given to those women who possessed property quai: 
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fications in their own right, who were the wives or widows of persons with 
property qualifications, who were the wives of men with military service, 
who were the pensioned widows and mothers of those who served in the 
Indian Army, or who had educational qualifications. The Joint Select 
Committee made the following observations about the new franchise: 
“We are satisfied on the information before us that the proposals taken 
as a whole are calculated to produce an electorate representative of the 
general mass of the population and one which will not deprive any im- 
portant section of the community of the means of giving expression to 
opinions and desires. The proposals will in the case of most provinces 
redress the balance between town and country, which is at the present 
time too heavily weighted in favour of urban areas: they will secure a 
tepresentation for women, for the depressed classes, for industrial labour 
and for special interests and they will enfranchise the great bulk of the 
small landholders, of the small cultivators, of the urban rate payers, as 
well as a substantial section of the poor classes.” 


Powers of Provincial Legislatures 


The Provincial Legislatures were authorised to pass laws on the sub- 
jects given in the Provincial List and Concurrent List. In the latter case, 
their powers were concurrent with the Federal Legislature. In case the 
Federal Legislature made a law on a subject included in the Concurrent 
List, the Federal law had precedence over the Provincial law. The powers 
of the Legislature also extended to those residuary subjects which were 
assigned to it by the Governor-General in his discretion. The Provincial 
List included subjects such as public order, the administration of justice, 
the constitution and organization of all courts except the Federal Court 
of India, preventive detention, police, prisons, reformatories, borstal in- 
stitutions; public debt of the province, Provincial Public Services and Pro- 
vincial Service Commissions, Provincial Pensions, compulsory acquisition of 
land, election to the Provincial Legislature, salaries, allowances and pri- 
vileges of the members of the Provincial Legislature, local self-zovernment, 
public health and sanitation, hospitals and dispensaries, education, roads, 


bridges. ferries, water-supply, irrigation and canals, agriculture, forests, 
taxes on agricultural income, etc. 


The Concurrent List included subjects like criminal law and criminal 
procedure, civil procedure, marriage and divorce, wills, intestacy and suc- 
cession. registration of deeds and documents, trusts and trustees, con- 
tracts, bankruptcy and insolvency, legal, medical, and other professions, 
newspapers, books and printing presses, boilers, criminal tribes, factories. 
welfare of labour, unemployment, insurance, old age pensions, trade 
unions, industrial and labour disputes, electricity, etc. 


It might appear from above that the powers of the Provincial Legis- 
latures were very extensive, However, a critical study of the Government 
of India Act, 1985, shows that innumerable restrictions were put on them. 
Thus, the Legislatures did not enjoy complete control over legislation. 
The preyious sanction not only of the Governor but also of the Governor- 
General was required in certain cases even to introduce a bill in the 
Provincial Legislature. Even if that hurdle was crossed, the Governor 
could stop the discussion on a bill at any stage.. Even if the bill was 
passed by the legislature, the Governor could veto it in his discretion or 
reserve the same for the approval of the Governor-General, The Gover- 
nor was also given the power of issuing ordinances and enacting what 
were known as the Goyernor’s Acts, Even in the financial field the powers 


a 
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of the Provincial Legislatures were limited. About 40% of the provincial 
budget was not under their control. That was a charge on the revenues 
of the province. This clearly points out to the limitations of Provincial 
Legislature. It is obvious that the limitations imposed on the Provincial 
Legislatures impaired considerably the nature of provincial autonomy as 
established by the Government of India Act, 1935. 


The Nature and Working of Provincial Autonomy 


It cannot be denied that Provincial Autonomy as set up by the Act 
of 1935 was a definite improvement on the system set up by the Act of 
1919. But it is wrong to suppose that Provincial Autonomy was intended 
to establish a full-fledged responsible Government in the Provinces. Had 
that been the intention, the authors of the Act of 1985 would have stated 
the same in so many words. ‘There was no necessity for coining a new 
term. The truth is that the British Government did not intend to give 
full responsible Government in the provinces. It is clear from the large 
number of discretionary powers given to the Governors. The same inten- 
tion becomes evident when we consider the nature and extent of the 
special responsibilities of the Governors. If the Governor was expected 
to play the role of the guardian of the British interests and the other 
vested interests, that was bound to affect adversely the position of the 
Ministers. A study of the various statements made by the persons wi 
were intimately connected with the framing and passing of the Act of 
1935, shows that Provincial Autonomy was expected to work under many 


restrictions, 
According to Lord Zetland who was the Secretary of State for India 
ed to itself a potential 


in 1937, “The Parliament of this country reserv 
measure of control in a certain limited and clearly defined sphere—the 
special responsibilities of the Governors. Since the Governors when act- 
ing in respect of special responsibilities, were responsible both for acts of 
commission and omission, to the Parliament of this country, he would 
naturally be prepared to answer any question bearing upon the discharge 
by the Governors of their duties within their sphere. This clearly 
points out to the limitation of Provincial Autonomy. 

On the occasion of the second Round Table Conference, Ramsay 
MacDonald remarked thus: “We are all agreed that the, Governors’ Pro- 
vinces of the future are to be responsibly governed units, enjoying the 
greatest possible measure of control from outside interference and dicta- 
tion in carrying out their policies in their own sphere. 

According to the Joint Select Committee, Provincial Autonomy is a 


scheme “whereby each of the Governors’ Provinces will possess an Tren 
tive and a. Legislature.....- broadly free from control by the Centra 


Government. This we conceive to the essence of Provincial 


Autonomy, though no doubt there is room for wide differences of 
opinion with regard to the manner in which that exclusive authority is 


to be exercised. ...the Central Government and Legislature would, gene- 
rally- speaking, cease to possess in the Governors’ Provinces any legal 
power or authority with respect to any matter falling within the Sgr 
provincial sphere, though, as we shall explain later, the Governor's auth- 
ority to secure compliance in certain respects with directions which he 
may find it necessary to give.” 


` It is rightly stated that there is a world of difference between that 
real significance of the word “Autonomy” and the so-called “Autonomy 
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as given by the British Parliament to India. “Provincial Autonomy is a 
mere farce and far from a living reality.” “The Provincial Autonomy ac- 
cording to the Government of India Act is merely a sham.” 


Elections of 1937. As there was a lot of delay in the establishment 
of the All-India Federation, it was decided by the British Government to 
enforce that part of the Government of India Act, 1935 which related to 
the provinces. Consequently, elections were held in the provinces in the 
beginning of 1937. Although Í 
strongly to some of the provisions of the Government of India Act, 1935, 
it was decided to fight the elections. Pt. Jawaharlal Nehru, who was the 
President of the Congress at that time, made a whirl-wind tour of the 
country and carried the message 
of the country. The people also responded to the national call and the 
Congress was able to secure 
Bihar, Orissa, Bombay, Madras 
largest single party in Assam, 
Province, it was in a minority. 


h India. It is worthy of note that the 
e Hindu majority provinces than in the 
Muslim majority provinces. The Liberals did not do well in the elections. 
The Justice Party of the Madras Presidency was ousted from power. 
While the Congress won 159 seats, the Justice Party got only 21. 


It is true that the Congress won elec- 
ity of opinion among the Congressmen 


re were two distinct schools of thought 
among the Congressmen. One school was led by Sardar Patel, Dr. Rajen- 


dra Prasad and C. Rajagopalachariar and was of the view that office 
the new Constitution with the object of 
he Congress in its Struggle for national free- 


s led by Jawaharlal Nehru and Subhash Chan- 
dra Bose and was of the opinion that the acce 


Congress Committee on 30th March, 
the “acceptance of office in the provi 
rity in the legislature, provided that 
unless the leader of the Congress Pa 


1937 which authorised and permitted 
nces where Congress commands majo- 
ministerships should not be accepted 
rty in the legislature is satisfied and 


The Deadlock. The Governors of the provinces were not prepared 
to act like constitutional heads and consequently refused to give the as- 
surance demanded by the leaders of the Congress Party in the Congress 
majority provinces. As both the parties were adamant, the Governors of 
the Congress majority provinces set up interim ministries to carry on the 
administration. Those ministries could not hope to last long as they 
could not face the Provincial Legislative Assemblies on account of their 
minorities. In the non-Congress Provinces, popular ministries began to 
function from Ist April, 1937. The leaders of the parties did not demand 
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any assurance from the Governors and consequently there was no difficul- 
ty in the formation of the ministries. 


Congress Accepts Office. The deadlock in the Congress majority pro- 
vinces did not last long. Lord Linlithgow, Governor-General of India, 
declared in a broadcast speech on 2Ist June, 1937 that “there is no found- 
ation for any suggestion that a Governor is free, or is entitled or would 
have the power to interfere with the day-to-day administration of a pro- 
vince outside the limited range of the responsibilities resting on him. 
These special responsibilities are restricted in scope to the narrowest 
limits possible. Even so limited as they are, the Governor will at all 
times be concerned to carry his ministers with him, while in other spheres 
in the field of their ministerial responsibility, it is mandatory on a Gover- 
nor to be guided by the advice of his ministers, even though for whatever 
reasons he may not himself be wholly satisfied that that advice is in the 
circumstances necessarily and decisively the right advice.” The Congress 
circles welcomed the conciliatory speech of the Governor-General and con- 
sequently the Working Committee of the Congress passed the following 
resolution on 7th July, 1937 at Wardha: “The Committee feels, however, 
that the situation created as a result of the circumstances and events that 
have since occurred warrants the belief that it will not be easy for the 
Governors to use their special powers. ‘The Committee has resolved that 
Congressmen be permitted to accept office where they may be invited 
thereto, but it desires to make it clear that the office has to be accepted 
and utilised for the purpose of working it in accordance with the lines 
laid down in the Congress Election Manifesto and to further in every 
way the Congress policy of combating the new Act on the one hand and 
of prosecuting the constructive programme on the other.” It has rightly 
been pointed out that the passing of this resolution was a turning point 
in the history of the Congress. So far, it had always been in the opposi- 
tion. It was essentially a fighting organization. It was now that it de- 
cided to take up the responsibility of carrying on the administration in 
SIX provinces. 


No Coalition with Muslim League. When the Congress decided to 
form ministries the Muslim League offered to join the Congress Minis- 
tries on certain terms, However, the Congress decided not to form Coali- 
tion Ministries. The Congress required that the Muslim group in the 
legislature must stop functioning as a separate group and it must come 
under the control and discipline of the Congress High Command. The 
Muslim League Parliamentary Board in U.P. should be dissolved and no 
candidate should be put up by the Board at any subsequent election. 
The Muslim League refused to accept those terms and _there the matter 
ended. The Congress had» many reasons to refuse to form Coalition 
Ministries. It had accepted office to carry on the struggle for freedom 
and also to pass constructive legislation. In the case of a coalition, me 
was every possibility of conflict and friction between the S an 
Muslim League members. The Congress was bound to pass lagislation in 
the interest of the peasants and workers and those were bound to be ob- 
jected to by the vested interests in the Muslim League. There was Be 
danger of obstruction and delay. In the words of Jawaharlal Nehru, 
“There might even be intrigues with the Government over the amides 
the other ministers. A joint front against British authority was essential. 
Any breach in it would be harmful to our cause. There would have been 
no binding cement, no common loyalty, no united objective, and indivi- 
dual ministers would have looked and pulled in different directions. 
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It is pointed out that the refusal of the Congress to form coalition 
ministries with the Muslim League led to very unfortunate results. Mr. 
M. A. Jinnah, President of the Muslim League, described the Congress 
as “drunk with power.” It was pointed out that “on the very threshold 
of what little power and responsibility is given, the majority community 
has clearly shown that Hindustan is lor the Hindus.” Hardly the Con- 
gress had been in office for a few montis, Mr. Jinnah began to talk of 
the atrocities committed on the Muslims in the Congress majority pro- 
vinces. In March 1938, the Muslim League appointed a committee and 
ultimately a report was issued containing a long list of the acts of op- 
pression on the part of the Congress Ministries against the Muslims. 
Dr. Rajendra Prasad, who was the President of the Congress at that time, 
challenged Mr. Jianah to put all the charges before the Chief Justice of 
the Federal Court of India for decision. However, Mr. Jinnah refused 
the most reasonable offer. According to Sir Harry Haig, Governor of 
U.P., “in dealing with communal issues, the ministers had normally acted 
with impartiality and a desire to do what was fair.” According to Coup- 
land, “Whey (the charges) were not very numerous, considering the vast 
areas concerned. Many of them were relatively trivial in ‘character, and 
similar incidents had been occurring from time to time for many years 
past.” In spite of this, Mr. Jinnah and his lieutenants of the Muslim 
League continued to harp upon the so-called atrocities committed by the 
Congress ministries over the Muslims. 


Part played by Governors. As regards the part played by the Gover- 
nors in the Congress majority provinces, Mahatma Gandhi declared in 
1939 that they had “played the game”. They did not interfere in the 
day-to-day affairs of the provincial administration and left the initiative 
into the hands of the ministers. The ministers also tried to remain with- 
in the bounds of the Act and did not give any provocation to the Gover- 
nors to exercise their special powers. According to Sir Roger Lumley, 
Governor of Bombay, “The Governor must preserve the spirit in which 
the constitution was conceived which was the spirit of self-government. 
He must be equipped to discharge the special functions laid on him, but 
without, as far as he can make it possible, disturbing that spirit. He has 
his own contribution to make if he can to the success of the Government 
and he must remain impartial, a neutral in politics, not a protagonist.” 


In the case of Bihar and U.P., differences arose between the Governors 
and the Congress Ministries on the question of the release of the political 
prisoners. The Governors refused to release the political prisoners on the 
ground that peace and tranquillity of India as a whole was likely to be dis- 
turbed thereby. When the Governor-General consulted the other provinces, 
they also opposed the release of the political prisoners in Bihar and U.P. 
The result was that the Congress Ministries in those two provinces resign- 
ed and thus a deadlock was created. As the Government of India was not 
prepared to take the matter to extremes, a via media was found out to suit 
the parties. It was decided to allow the release of the political prisoners 
but the same was to be done by stages. It was declared that the cases of 
the individual prisoners were to be examined on merits and then alone the 
action was to be taken. The result was that the British Government was 
able to save its face and the Congress Ministries were able to release the. 
political prisoners. The Congress Ministries in Bihar and U.P. resume 
office and this event had a very healthy effect on other Governors 1n Con- 
gress majority provinces. 

In Orissa, trouble arose when a subordinate bureaucratic official was 
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appointed the Governor of that province. On the occasion of the Khare 
controversy in C.P., the Governor of that province used his discretionary 
powers and dismissed the ministry. 


In the Punjab, the Governor played an important part in the adminis- 
tration of the province. When the Governor was consulted by the 
Governor-General in 1938 on the question of the release of the political pri- 
soners in Bihar and U.P., the Governor of the Punjab wrote back that 
peace and tranquillity of the Punjab was likely to be disturbed if the 
prisoners were released. This he did without consulting the Chief Minis 
ter or the members of his Cabinet. Sir Sikander Hayat Khan, Chief Minis- 
ter of the Punjab, had to admit in the Assembly that he had not been 
consulted at ail. There was no relaxation of the police and the secret 
service Raj in the Punjab and Bengal. in Bengal, thousands of persons 
were put behind the bars without any trial. The Muslim League Ministry 
was established in Bengal in an arbitrary manner by the Governor of that 
Province. Fazlul Haq, the Chief Minister of Bengal, was asked by the 
Governor either to resign or face dismissal, Dr. Shyama Prasad Mukherjee 
pointed out that the right place for the Governor of Bengal was on the 
Muslim League benches. The Governor of North-Western Frontier Pro- 
vince kept the Muslim League Ministry in power by not summoning the 
legislature and also by keeping the Congress members of the Assembly in 
j He also refused to give assent to the Bill passed by the legislature. 
Allah Baksh, the Chief Minister of Sind, was dismissed by the Governor 
on the ground that he gave up his tide of Khan Bahadur. This was done 
in spite of the fact that he had the backing of the majority of the members 
of the legislature at the time of his dismissal. 


Ministries. In the Congress majority provinces some healthy conven: 
tions were set up. The ministers acted upon the principle of collective res- 
ponsibility. The Congress Ministry in Assam set up the conyention that 
the government should resign if a Bill introduced by it was rejected by the 
legislature. Except in the case of Orissa, the Congress Ministries included 
members of the minority communities. The Governors continued to pre- 
side over the meetings of the provincial ministries. That was not liked by 
the Congress Ministries. The result was that before going to the meetings 
to be presided over by the Governors, the Congress Ministries met separate- 
ly and arrived at their own conclusions. Then the same matter was put 
before the Governor and if he insisted on interfering, he was threatened 
with the resignation of the ministry. It is stated that the Congress minis- 
ters went to the meetings presided over by the Governor with their resign- 
ations in their pockets. It was in this way that the possibility of the 
Governor influencing the decisions of the ministers was eliminated in the 
Congress majority provinces. 

Services under Provincial Autonomy. As regards the part gue by 
the services under Provincial Autonomy, there were three kin of civil 
servants in the country. Some of them resigned on the eve of the intro- 
duction of provincial autonomy as they felt that they could not work under 
the new set-up. To the second category belonged those civil servants who 
were prepared to change themselves with the changed circumstances and 
carry out the orders of the new ministers. To the third category belonged 
those public servants who wanted to continue for the sake of mischief. In 
the case of U.P., the Chief Secretary of that province issued a circular to 
the administrative officers under him that no order was to be executed by 
them unless the same was countersigned by one of the Secretaries. Shri 
G. B. Pant, Chief Minister, of U.P. protested and asked for an explanation 
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from the Chief Secretary. He described the act of the Chief Secretary as 
one of “insubordination or incompetency”. The result was that the cir- 


cular was withdrawn but it had a wholesome effect on other civil servants 
in the, country. 


Achievements. As regards the beneficial effects of the working of Pro- 
vincial Autonomy, the Congress ministries were able to do a lot of con- 
structive work. A large number of laws dealing with prohibition, edu- 
cation, agricultural indebtedness, cottage industries, rural development, re- 
lations between tenants and landlords, etc., were passed. The Bombay 
Ministry passed a law by which the lands confiscated by the British Gov- 
ernment on political grounds, were restored. The Ministry of Madras 
removed the statue of General Neil from its prominent place in Madras. 
‘The political prisoners were released in the Congress provinces. Jawaharlal 
Nehru described the effect of the Congress Ministries on the masses in 
these words: “But the psychological change was enormous and the electric 
current seemed to run through the country-side. The change was notice- 
able more in the rural areas than in the cities, though in the industrial 
centres the industrial workers reacted in the same way. There was a sense 
of immense relief as of the lifting of a weight which had been oppressing 
the people; there was a release of long suppressed mass energy which was 
evident everywhere. The fear of the police and secret service agent vanish- 
ed for a while at least and even the poorest peasant added to his feeling 


of self-respect and self-reliance. For the first time he felt that he counted 
and could not be ignored.” 


The view of F. W. R. Lumby is: “They worked, in effect, under the 
direction of the Congress Working Committee—generally referred to as the 
‘High Command’. Congress has frequently been criticised for this practice, 
which was certainly at variance with democratic principle since the Congress 
Provincial Governments were responsible not simply to their Legislatures 
but also, and perhaps mainly, to the High Command, But Congress could 
urge in justification that inasmuch as it was not possible for it to gain con- 
trol of the Central Government, this unity of direction by the party 
machine was a necessary substitute, bodies fulfilling the essential purpose of 
ensuring that the great objective of independence should neither be lost 
sight of nor compromised. The Congress Provincial Governments, thus 
acting in the concert, did little to carry into effect their declared aim of 


working for the breakdown of the Act of 1935; instead they devoted them- 
selvse to their programme of reform”. 


Coupland on the Working of Congress Ministries 


According to Coupland, of the two declared intentions of the Con- 
gress to work the Act and to combat it, the latter fell more and more into 
the background. They all worked the Constitution. They acquiesced ac- 
cordingly, for the time being in any such checks as still remained on the 
exercise of complete self-government. However, they did not work the 
constitution as it had been expected that it would be worked or as it was 
worked in the non-Congress provinces. Of its main principles, responsible 
government and Provincial Autonomy, the application of the first was to 
some extent weakened and that of the second practically negated, by the 
totalitarian policy of the Congress High Command. That had two results. 
It intensified the anxiety and antagonism of the minorities, especially the 
Muslims. It deprived the regime as a whole of confidence in its stability 
and permanence, The intention to combat the Constitution was more firm- 
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ly maintained by the Congress Working Committee than by the ministries. 
‘ihe ultimate aim of full national selt-government was never forgotten at 
Warana, it was well understood that tne conduct of the Congress in the 
proviners might be wholly subordinated to the furtherance of that aim at 
any moment the High Command might choose. lt was the attempt of the 
Higa Command to obtain an enhancement of national status that brought 
the who.e regime in the Congress provinces to an end. 

‘The Governments in the Congress provinces had more stability than 
those of any of the non-Congress provinces except the Punjab. Whatever 
its other results, the exercise of unitarian control by the Migh Command 
checked the dissensious among the ministers and strengthened their posi- 
uon m the legislatures, Except in the case of Bombay, the discipline in 
the Congress ranks maintained happy relations between the ministers and 
the ulayorities in the ‘Assemblies. Ane Congress did not lose its hold on 
public opinion. 


The Congress ministers proved themselves capable and hard working 
men with a mgh sense of public duty and responsibility. The difficulties 
which they met at tne begimning were mainly due to pre-conceptions and 
ideoiogical tneories entertained by them. “Anere were mistakes and mis- 
understandings at the beginning, but those were removed later on. Broad- 
ly speaking, ail the ministries at the time of their resignations 1n October 
and November 1939 had acquired a grasp and were beginning to make a 
proper use of the administrative organism that they had inherited from 
the old regime, The Congress governments maintained the accepted princi- 
ples of public finance. However, they showed a somewhat greater tendency 
to over-spend their income and budget for a deficit., The jegislatures were 
well-conaucted, hard working and business-like. Majority rule was general- 
ly enforced with little consideration of and no compromise with minority 
opinion, “Considering the short time the legislatures were in session, the 
amount of legislation they enacted was very large, and some of it was too 
hastily drafted and required subsequent amendment. The most important 
Measures were designed to improve the lot of the agricultural masses and 
they achieved a substantial measure of success.” The achievements of the 
Congress regime jn the field of social reform were its most remarkable 
feature, ‘There was a genuine zeal for social reforms among the Congress 


ministers and members of the legislatures. A new spirit of public service 


was abroad. In evoking it and enabling it to fulfil itself in action demo- 
hie: ets g To conclude, “The Con- 


cratic self-government was showing its best side, T lu X 
gress had at last become a constructive force in Indian politics. For twenty 
years it had lived in the barren wilderness of opposition, complaining, 
criticising, putting the blame for everything on Britain. Now it had pice 
that power of its great organization and the disciplined enthusiasm o! ii 
members could be put to a more practical purpose. It was still anti-Britis ; 
but it was now more than that." Ina’ Rew, more positive and effective 


sense, it was pro-Indian.” 


As regards the working of non-Congress ministries, Coupland observes 
thus; “Apart from its great length the political record of these provinces 
has been similar in some respects to that of the Congress Provinces. How- 
ever, the main difference between the two groups of Provinces has been in 
the working of the Constitutional machine. All the Congress Minia 
were one-party Ministries; all the non-Congress Ministries have been o i- 
tions, This contrast sprang from the results of the elections. So in them 


there have been constant intrigues, shifting of votes, ministerial crisis. 


162 CONSTITUTIONAL HISTORY OF INDIA 


Between 1937 and 1948 there were five changes of government in 
aione. 


“If there were differences between the non-Congress provinces in the 
way the Act of 1935 was worked, they all differed from the Congress P 
vinces ca one cardinal point. In those provinces the two basic principle 
ot the new constitution—responsible government and provincial autonom 
were observed. The Ministries were responsible to their Legisiatures 
to no one cise, they resigned when they lost their majorities therein 
no other reason, ‘Jhus, till in the course of 1942 Mr. Jinnah began } 
attempts to biting them under the control of the Musiim League, th 
were tree irom such external interference by a Super-provincial organ 
ation as that to which the Congress Ministries were subjected by the Co 
gress Centre, Thus the scope of ministerial responsibility was pi 
provincial, and provincial autonomy was therefore real autonomy”, 


the princes to join the Federation. The viceroy was active and pers 
But the princes had lost their enthusiasm of the first Round Table 
ference. They were rent with jealousies among themselves; the more 


centre. The British seemed well established; they should be good for 
number of years yet. So they held out for better terms either in the b 


they were snuffed out like so many candles. Great as this failure was 
however, India may perhaps be grateful for the princes’ folly. It was th 
princes’ failure to co-operate which prevented the federal centre from com- 
ing into, being, This fact enabled the Congress to take over complete 
power in 1947, and to set up a strong centre. Without a strong centre the ~ 
development of modern India would not have been possible; with the — 
princes there could not have been a strong centre.” (India, a Modern — 
History, pp. 393-94); k 


Defects in the Act of 1935. (1) It seems desirable to state the im- 
portant points of criticism levelled against the Act of 1935. Accordin; 
to Pandit Nehru, the new Indian constitution was a “machine with stro 
brakes and no engine”. According to another critic, “the India Act 
1935 tests to the full Indian capacity for administration and governmen! 
exactly as a man’s capacity for swimming is tested to the full by throwing 
him into a river with his hands and feet. tied.” “To call the new Indian 
constitution an edifice of Self-Government is a grim joke which the jok 
may enjoy but not those at whose expénse it is cracked.” “Remember 
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the new Federal structure has got to be fought tooth and nail. It is diffi- 
cult to find suitable language to characterise this. It is disgusting, poi- 
soning and offensive.” According to Pandit M. M. Malviya, “The new 
Act has been thrust upon us. It has a somewhat democratic appearance 
outwardly, but it is absolutely hollow from inside.” According to C. 
Rajagopalchariar, “The new constitution is worse than dyarchy.” Ac 
cording to M. A. Jinnah, “the scheme of 1935 was thoroughly rotten, fun- 
damentally bad and totally unacceptable.” Dr. Keith denounced the pro- 
posed Federation as “bastard Federalism.” According to C. Y. Chinta- 
mani, “I venture to describe the Government of India Act, 1935, as the 
antiIndia Act. I feel with some bitterness that the Government of India 
at least in these matters may not incorrectly or unjustly be described as 
the Government. ‘against’ India”. 


(2) The Indians were not given control over the Government of their 
country, They could not change or amend their constitution. The 
White Hall framed the policy which was followed by the Government of 
India. The Indians detested the control from London. 


(3) Indians detested the dyarchical form of Government at the Centre. 
It was pointed out that the evils of dyarchy which were found in the pro- 
vinces under the Act of 1919, were bound to be repeated at the Centre 
also. 


(4) The inauguration of the All-India Federation depended upon the 
condition that a specified number of States joined the Federation. How- 
ever, the Act gave the Indian States the choice to join or not to join the 
Federation. This was a serious drawback. 


; i iven a privil ition under the con- 
a. rie, tepeeaeneniies Wee ties SA Ehe Council of State 
and the Federal Assembly was more than what was due to them on the 
basis of their territory, population or the contributions to be made by 
them to the revenues of the Federal Government. While the members 
from British India were to be elected by the people, the Indian princes 
were allowed to nominate their quota. The critics pointed out that as 


to do, the representatives from the Indian States will be under the con- 
trol of the British Government. They dare not vote against their masters. 
The nominees from the Indian States could be used by the British Gov- 
ernment in India to serve their own interests and stop the progress of the 
country. 


(6) The Indians protested against the indirect elections to the Federal 
Assembly. It was contended that indirect elections were against the very 
canons of democracy. They were against the spirit of the times. 


i i i to be exer- 
(7) The Indians protested against the control which was te x 
cised by the cena of State for India over the Indian Civil Service, 
the Indian Police Service and other All-India Services. 


i i the Indian budget, 
(8) The Indian Army got the lion’s share out of h 
but the Indians were given absolutely no control over it as Defence was 
made a reserved subject. The Indians also protested against the pace at 
which the Indianisation of the Army was going on. 


(9) The seats in ‘the Legislatures were to be filled on the basis of a 
Communal Award. The result was that the constitution was communal 
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ism-ridden. The Communal Award cut at the very root of Indian nation. 
alism and solidarity and was consequently the most dangerous. It was 
poined out that longer the period for which the Communai Award work- 
ed, the greater will be the difficulty in keeping the unity of the country. 


(10) According to Sir Shanmukham Chetty, “It is indeed. a far cry 
between the Government Act and Dominion Status. The principle of 
Dominion Status asserts that the Dominion should have the right to the 
same measure of autonomy in external affairs as in internal matters and 
that it is the duty of the British Government to give effect to the doctrine 
accepted. But India has neither control in the internal nor in the ex- 
ternal affairs. The internal administration shall be under the guidance 
of the Governor-General and the Governors who are vested with tremen- 
dous powers; the external affairs shall be under the guidance of Parlia- 
ment, the Crown and the Secretary of State. Indians shall not be able 
to work out their own destiny. “The safeguards, reservations, special 
powers of the Governor-General and the Governors, the weakness of the 
indian Legislatures and the Ministers in the Federal and the P.ovincial 
Governments with no Central responsibility and weak Provincial Auto- 
nomy, the Communal Award, the States representation bought at the ex- 
pense of British Indians, the financial and other economic drawbacks, 
half measures of the Indianisation of the Army with no control over the 


Defence—all these things show that Indians shall not be having Dominion 
Status.” 


(11) According to Sir Shafat Ahmad Khan, “Though a number of 
important subjects have been transferred and placed in charge of Minis- 
ters who are to be responsible to the Federal Legislature, they are elabo- 
rately fenced round by safeguards and other ingenious devices that it will 
be difficult for a Minister to move freely and safely through this labyrinth 
and formulate a policy that will offer Opportunities for the free and un- 
hampered exercise of our national ability and energy. Ministers can be 
checked and controlled at almost every turn and their cherished plans 
might be thwarted by...... a stubborn Counsellor or a financial adviser 
steeped in theory and vanity. The special responsibility of the Governor- 
General will pervade every Department of Government and no subject 
will be free from it. It is not a special Department concerned exclusive- 
ly with the legislation or administration of a specific subject, but a power 
or faculty whereby the -Governor-General is empowered to put his fiat 
on any matter which trenches either directly or indirectly upon his autho- 
rity as specified in the Act. 


“Again the Legislature is so curiously composed and its procedure is 
ingeniously contrived that it will find it difficult to function freely and 
independently. It will be destitute of organic unity, will let the momen- 
tum of a common allegiance and national solidarity, and may resolve it- 
self into congeries of inconsistent and even destructive sections, lacking 
the rudiments of leadership and team work, and exhibiting all the char- 
acteristic features of the Federal Parliament of Austria-Hungary before 
the War. It will not be a National Assembly but a Confederation of 


Indian States and Provinces, a miniature League of Nations.” (The In- 
dian Federation). 


(12) According to Fazl-ul-Huq, Premier of Bengal, under the Act of 
1935, there was to be neither Hindu Raj nor Muslim Raj but the British 
Raj. (The Indian Annual Register, 1937, vol. 2, p- 411). 


(13) Commenting on the Govetnment of India Bill, 1935, Mr. Attlee 


i ee te le a 
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remarked thus: “The keynote of the Bill is mistrust.” The Indian 
National Congress condemned the Federal Scheme on many grounds. It 
was pointed out that the scheme did not envisage any real transfer of 
power into the hands of the Indians. Moreover, the Federal Legislature 
was saddled with an element of conservatism in the form of the nominat- 
ed representatives of the States. It was contended that the constitutional 
advancement of India would always be vetoed by the Indian States. 

The view of Dr. Keith is; “For the federal scheme it is difficult to 
feel any satisfaction. The units of which it is composed are too disparate 
to be joined suitably together, and it is too obvious that on the British 
Side the scheme is favoured in order to provide an element of pure con- 
servatism in order to combat any dangerous elements of democracy con- 
tributed by British India. On the side of the rulers it is patent that 
their essential pre-occupation is with the effort to secure immunity from 
pressure in regard to the improvement of the internal administration of 
their States. Particularly unsatisfactory is the effort made to obtain a 
definition of paramountcy which would acknowledge the right of the 
tuler to misgovern his State, assured of British support to put down any 
Tesistance to his regime. It is difficult to deny the justice of the conten- 
tion in India that federation was largely cooked by the desire to evade 
the issue of extending responsible government to the Central Govern- 
ment of British India. Moreover, the withholding of defence and exter- 
nal affairs from federal control, inevitable as the course is. renders the 
alleged concession of responsibility all but meaningless. Further, it is 
imposible to intervene in discussions of issues in which the provinces 
are alone concerned, their action will be justly resented by the represen- 
tatives of British India, while, if they do not, there may arise the spec- 
tacle of a government which when the States intervene has a majority, 
only to fall into a minority when they abstain. Whether a federation 
built on incoherent lines can operate successfully is wholly a matter of 
conjecture; if it does; it will probably be due to the virtual disappearance 
of responsibility and the assertion of the Governor-General backed by the 
Conservative elements of the States of British India.” 


(14) The rulers of the Indian States criticised the Federal Scheme on 
the ground that it did not give them power or authority to leave the 
Federation if once they joined it. The Federation had great power of 
coercing them. The representatives from British India were boun i 
predominate the Federal Legislature and Federal Executive and thereby 
influence the Viceroy to take steps which might impair their sovereignty. 


(15) The discretionary powers of the governors reduced gs ee 
Autonomy to a farce. Those powers and responsibilities “combine, crib an 
confine” the powers of the Provincial Legislature and executive. Some gt 
these powers and responsibilities were so vaguely defined that those cou 
be interpreted to mean anything according to the exigencies of the mom- 
ent. The Governor was made the sole judge to decide whether any parti- 
cular matter fell within his discretionary scheme or affected any of his 
special responsibilities. The Governor could become a virtual dictator of 
the province within the letter of the law. 


(16) The powers of the Provincial Legislature were very ed Pi 
tricted, The Upper Chambers were deliberately made reactionary bodies. 


Jawaharlal Nehru says: “This (Government of India Act, 1935) pro- 
vided for some kind of provincial autonomy and a federal structure, but 
there were so many reservations and checks that both political and ee 
nomic power continued to be concentrated in the hands of the Britis 
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government. Indeed in some ways it confirmed and enlarged the powers 
of an executive responsible solely to that government. The federal struc 
ture was so envisaged aseto make any real advance impossible, and no 
loophole was left for the representatives of the Indian people to interfere 
with or modify the system of British-controlled administration. The Act 
strengthened the alliance between the British government and the princes, 
landlords, and other reactionary elements in India....The whole compli- 


cated structure of government remained as it was.” (The Discovery of 
India, pp. 368-9). 


Mr. M. A. Jinnah was opposed to. the federal part of the Government 
of India Act, 1985. He was determined to fight the Government of 
India Act “until we have that replaced by a Constitution which, we think, 
is a right one.” He expressed his attitude in these words: “If I have 
to submit to it, I shall submit to it under protest. I shall see what use 
I can make of it. The German nation, when it was forced to sign the 
Treaty of Versailles, signed it. If I have to deal with this Constitution 
as the Germans dealt with the Versailles Treaty, I shall begin by tearing 
off as many pages as the Government of India Act has, and we shall not 
rest content until that Constitution is replaced by a Constitution which 
is acceptable to us.” Mr. M. A. Jinnah got the following Resolution 
passed from the Muslim League: “The All-India Muslim League enters 
its emphatic protest against forcing the Constitution, as embodied in the 
Government of India Act of 1985, upon the people of India, against. their 
will and, in spite of the repeated disapproval and dissent expressed by 
various parties and bodies in the country. The League considers that, 
having regard to the conditions prevailing at present in the country, the 
Provincial scheme of the Constitution be utilised for what it is worth, in 
spite of the most objectionable features contained therein, which render 
the real control and responsibility of the Ministry and the Legislature 
over the entire field of Government and the Administration nugatory. 
The League is clearly of the opinion that the All-India Federal Scheme 
of the Central Government, embodied in the Government of India Act, 
1935, is fundamentally bad; it is most reactionary, retrograde, injurious 
and fatal to the vital interests of British India vis-a-vis the Indian States. 
and it is calculated to thwart and delay indefinitely the realisation of 


India’s most cherished goal of complete responsible Government and is 
totally unacceptable. 


“The League considers that the British Parliament should still take 
the earliest Opportunity to review the whole situation afresh regarding 
the Central scheme before it is inaugurated; or else the League feels con- 

present scheme will not bring peace and contentment to 
the people, but on the contrary it will lead to disaster if forced upon 


and persisted in as it is entirely unworkable in the interests of India and 
her people. 


“Whether at the Round Table Conference or in India, the Indians 
had been quarrelling among themselves like the two cats which, unable 
to arrive at a settlement, went to a monkey for justice with the result 
that the monkey took away the whole cheese. It was true that despite 
any resolution of protest which might be passed they would remain in 4 
helpless condition. But surely one could at least express one’s opinion 
that the new Constitution was a fraud being imposed upon them. One 
could express one’s ‘resentment against the fraud that is being perpet 
rated’ and one could ask others to do it. A question might be asked as 
to whether protests would be of any avail when the Constitution was 
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coming into operation. The answer was: ‘What did Germany do with 
the Treaty of Versailles which was forced on her? Did she not sign the 
Treaty? Here in India, there was no question of anybody having to sign. 
The Constitution was forced upon the country, and it was going to be 
the law of the land. Every one knew, and the British Government knew, 
that the Constitution had been the grossest breach of faith on the part 
of the British Government who had stated that they would not announce 
any constitution which did not receive an adequate amount of support. 
The question was whether there had been any agreement at all. Never- 
theless, it was being pointed out that there was a large measure of agree- 
ment in the Conservative Party and that was enough.” 


Critics point out that the Government of India Act 1935 proposed 
a conservative framework for an independent India. The vital feature of 
that framework was princely participation. An independent India dom- 
inated by the princes might have been decorative and peaceful but could 
not be effective or forward-looking. It was something like stopping the 
dock just before the alarm for the new age was due to go off. More- 
over, the new Act failed to prevent the partition of India. The Muslims 
felt that the Act was devised mainly in the interests of the Hindus. It 
is true that the federal principle which granted larger powers to the pro- 
vinces could help the Muslims to control provinces like Sind and the 
North-West Frontier Province, but the representation in Bengal was such 
that they had to form a coalition ministry with some other parties. The 
same was the case with the Punjab. There also they were not given ab- 
solute majority to control the destiny of their province. The view of the 
Muslims was that regional federalism was not enough to safeguard their 
interests. They had no faith in the doctrine of parliamentary sovereignty 
and rule by majority. The fear of dominance by one community over 
another created the atmosphere which made partition inevitable. 


It has rightly been pointed out that for all its ‘ifs’ and ‘buts’, its com- 
plications and-hesitations, the Government of India Act, 1985, proved to 
be a landmark in the development of India. It marked a point of no- 
return in constitutional development. While the Reforms of 1919 had 
left the ultimate goal hazy and uncertain, the Act of 1935 definitely fixed 
the goal of Dominion status for India which was to have a federal form 
of Government along with the parliamentary institutions. There were to 
he no periodic enquiries as under the Act of 1919. Provision was made 
for changing the Constitution from within. In many ways. the new Act 
was a blueprint for independence. What is remarkable about this Act 
is that in the new Constitution of India which came into force in Janu- 
ary 1950, manv of its Articles have been copied from the Act of. 1935. 
Even the general shape of the new Constitution of India is on the pattern 
set in the Government of India Act, 1985. : 

The Act of 1935 represented not only a consensus of British public 
oninion but also a considered attempt to provide conservative form ier 
ultimate Indian independence. England was to enter into a partnership 
with an independent India but in that India, conservative interests mre 
to predominate and that fact was ensured by the provisions of the Gov- 
ernment of India Act. 1985. Tt was for that putnose that the princo 
were given a verv privileged position in the federal set-up. Tt was with 
the same object that provision was made for safeguarding the trade in- 


terests of Englishmen. 
“Unlike the Montford reforms of 1921 or 


Prof, Percival Spear says: eee ah the ‘Government dt fads 


anything that was done after 
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Act of 1935 was enacted from strength. It could be said that after bo 
world wars Britain was too enfeebled to take an uncompromising stan 
But in the thirties she had recovered from World War I, was emergi 
irom the Great Depression, and had just defeated the strongest fron 
attack on the Indian government's authority since the Mutiny. There 
was no compelling force dictating concession or constitutional advan 
What was done was done through conviction and might be said to repre- 
sent a minimum rather than a maximum. That was why there was 
air of solidity about the Act, and why its major features proved to be so 
fruitful in the future. It was generally realized that there could be no 
going back on it. f 


“The Act was the constructive half of the dual policy of suppression 
of Congress defiance and advance toward self-government. It was meticuk 
ously drawn up and represented, in effect, a draft constitution for an India 
Dominion. It was made easy to fill in gaps later: old features which were 
left, such as the office of secretary of state, could be lopped off withou 
difficulty, and provision was made for a measure of change within the con- 
stitution. The London connection began to asume the appearance of 
legal umbilical cord which could be snipped at the right moment. .... 


was preserved, making change or amalgamation a matter of treaty rights, 
and the minimum of power was surrendered to the federal centre. At 
the centre itself they were given heavy weightage in both houses of the 
legislature, a weightage which was the heavier because the princes had the 
right of nominating all their representatives. The provisions would have 
made it difficult to develop the strong centre which India’s development 
required. A Major internal revolution would have been needed to assimi- 
late ‘Indian India’ into modern India, and it would have been almost im- 
possible to carry through such a measure constitutionally in view of the 
Position they were given in the central legislature. In the circumstances, 
India has cause for thankfulness that the princes were too stupid to see the 
advantages of the scheme from their point of view and failed in the event 
to join the federation. Apart from this major weakness, the federal struc 
ture was itself defective. The emphasis was on provincial autonomy, which 
would have made for a weak and perhaps divided India. The popular 
central legislature was elected indirectly by the provincial assemblies, which 
again tended to detract from its importance. By a curious anomaly, the 
British Indian members of the upper house were to be elected directly (on 
a restricted franchise), but the effect of this was nullified by the strangle- 
hold possessed by the nominated princely representatives. We can sum up 
the position by saying that the federal structure was boldly conceived and 
skilfully worked out, but that the balance of political forces within it was 
such that the federal government would have been weak. It was calculat- 
ra to maintain the status auo rather than to release dynamic and creative 

orces, d 


“A second weakness, though it was little noticed at the time by friend 
or foe, was the failure to recognize the plural nature of Indian society. — 
There was communal representation, it is true, and special measures for — 
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the ‘Scheduled Castes’. But there was no realization of the fact that India 
contained separate cultures as well as regions and communities, and 
these cultures must find constitutional recognition if the state were to be 
healthy. It was not realized that the Muslim and Sikh held sectors of their 
communal life sacred, sectors in which they would accept no dictation from 
an outside authority. ‘The attempt was made to fit the mantle of a unitary 
state upon the body of a plural society and the result was stresses and strains, 
The allegiance of these lesser bodies was necessarily partial and conditional 
to a state claiming authority as complete as the Parliament in Britain, 
Herein lay one of the causes of Pakistan, It was this basic defect which 
underlay the arrangements for ‘minorities’. They were all given safeguards 
of various kinds and special bop oe but none of them was given a 
palpable share of power, Could a body of about ninety million Muslims 
be seriously regarded as just a minority, even though the caste Hindus 
were more than twice as numerous? The more the minorities were given 
treatment in relation to their numbers, the more conscious they 

of the fact that they were minorities. And in democracies majorities 


rule.” 
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CHAPTER X 


CONSTITUTIONAL DEVELOP) 
1937 TO 1947 


IT FROM 


Although the Government of India Act was passed in 1935, only the 
part relating to the provinces came into force in 1987. No attempt was 
made to enforce the Federal part of the Act. It has already been pointed 
out that although the Congress got Majority in six provinces, it refused 
to shoulder responsibility unless the Governors gave an assurance that they 
would not interfere in the day-to-day administration. Ultimately, the 
Governor-General of India gave an assurance and the Congress Ministries 
came to power, These Ministries remained in power for about two years. 


When the World War II broke out in September, 1939 India was im- 
mediately declared a belligerent country by the British Government with- 
out consulting the people of India. The Congress Working Committee 
stronely protested against this action of the British Government. Thev 
called unon the British Government to declare their war aims in clear-cut 
terms. Thev asked whether the war aims of the Government included 
“the treatment of India as a free nation whose policy will be guided in ac- 
cordance with the wishes of the people.” They firmly declared that “the 
Committee cannot associate themselves or offer any co-operation in a war 
which is conducted on imperialistic lines and which is meant to consolidate 
imperialism in India and elsewhere.” 


The British Government refused to give the assurance demanded by 
the Coneress. It made merely vague promises to the effect that at the 
end of the war the British Government would be willing to consult the 
Various interests in India to make such modifications in the Act of 1935 as 
might seem desirable. The result was that the Congress decided to nor- 
co-operate with the Rritish Government. The Congress High Command 
called the Coneress Ministries in eight Provinces to resign and thev did 
resign accordingly in October. 19391 The administration of those eicht 
provinces wac taken over by the Governors. Only the three non-Congress 
Ministries of Sind. Punjab and Bengal remained in office. 


There was a lot of discontentment in the country. To meet that dis- 


contentment. Tord Linlithgow declared in January, 1940 that “Dominion 
Status of the Westminster variety as soon as possible after the war” was 


1, V. P. Menon has criticised this action of the Congress in these 
words: “Had it (the Congress) not resigned from its position of vantage 
in the provinces the course of Indian history might have been very differ- 
ent. By resigning. it showed a lamentable lack of foresight and political 
wisdom. There was little chance of its being put ont of office: the British 
Government would surely have hesitated to incur the odium of dismissine 
ministries which had the overwhelming support of the people. Nor could 
it have resisted a nnanimons demand for a change at the Centre. a demand 
which would have been all the more irresistible after the entrv of Tapan 
into the war. Tn anv case. it is clear that, but for the resignation of the 
Congress, Tinnah and the Muslim League would never have attained the 
position they did.” (The Transfer of Power in India, p. 152), 


tie 
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the goal of British policy in India. However, there was no response from 
the side of the Congress. 


The August Offer (1940) 


On the eve of the Battle of Britain a new Declaration of British policy 
known as the “August Offer” was published on August 8, 1940. The 
August Offer was in the form of a statement made by the Viceroy on behalf 
of the British Government. The following is the summary of the so-called 
offer:— 


(1) Though the differences which prevented national nnity remained 
nnbridged in India, the expansion of the Executive Council of the Governor- 
General and the establishment of an Advisory War Council should no 
longer be postponed. 


(9) In view of the doubts as to whether the position of minorities 
would be sufficiently safecuarded in any future constitutional change, the 
British Government reaffirmed its desire that full weight should be given 
to minority opinion. “Tt goes without saving that they could not contem- 
plate transfer of their present responsibilities for the peace and welfare 
of India to any svstem of government whose authority is directly denied by 
large and powerful elements in India’s national life. Nor could they be 
parties to the coercion of such elements into submission to such a Govern- 
ment” ‘This clearly indicated that the British Government was prepared 
to allow the Muslim League to have her own way in the matter of the 
partition of the country. 


(8) Subject to the fulfilment of their obligations—an allusion to such 
questions as defence, minority rights, the treaties with the States, and the 
position of the Secretarv of State Services—the British Government con: 
curred in the Indian desire that the framing of the new constitution should 
he “primarily the responsibility of Indians themselves. and should originate 
from Indian conceptions of the social, economic and political structure of 
the Indian life.” \ 

(4) Constitutional issues could not be decided at “a moment when the 
e for existence”. but after the War a re- 
presentative Indian body should be set up fo formulate a new constitution, 
and meantime the British Government woul? w, 
to reach agreement as to the form and operation © 
ing body and as to the principles of the constitution. 


(5) In the interval, the British Government hoped that all narties and 
communities in India would co-operate in India’s war-effort. and by thus 
working together pave the way for India’s attainment of free and equal 
partnership in the British Commonwealth of Nations. 


It was pointed out that the August Offer registered an advance of 
first rate importance in the method of handling the constitutional problem. 
It was clearlv stated that the Indians were to be primarily responsible for 
makine the new constitution of India. It followed that if the Indians 
acreed to the kind of constitution they wanted and if that constitution pro- 
vided for the due discharge of British obligations, it would be virtually 
impossible for the British Parliament to reject that constitution. In other 
words, the Indians were invited to determine their own constitutional 
future in the same way as the Canadians had done in 1864-67, Australians 
in 1891-1900 and South Africans in 908.9. It was declared that the estab- 
lishment of Dominion Status in India was the goal of the British Govern: 
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ment. Mr. Amery stated thus: “The status of a Dominion—or of this 
country for that matter, for our status in the Commonwealth, although not 
perhaps our stature, is the same as theirs—is one not inferior to that of 
nations that perforce stand alone, but superior...... There is no higher 
status in the world.” 


It was pointed out by the critics of the August Offer that the British 
Government missed the last chance of bringing the Congress into the war. 
Although the Congress Working Committee had shown its willingness to 
repudiate the stand of Mahatma Gandhi on the question of war, the British 
Government did not respond whole-heartedly. The Congress President, 
Maulana Azad, rejected the August Offer. According to Mahatma Gandhi, 
the August Offer widened the gulf between India as represented by the 
Congress and England. Pandit Nehru declared that the whole conception 
of Dominion Status for India was “as dead as a door-nail.” The Congress 
Working Committee passed a Resolution rejecting the British Offer. 


The response of the Muslim League to the August Offer was different. 


The Working Committee of the Muslim League welcomed that part of. 


the Offer which was condemned by the Congress. According to them, the 
Offer met the League’s demand “for a clear assurance to the effect that no 
future constitution, interim or final, should be adopted by the British 
Government without their approval and consent.” It was declared that 
“the partition of India was the only solution of the most difficult problem 
of India’s future constitution.” But in spite of this, the Muslim Teague 
neither acception nor rejected the Offer. 


The Liberals of India asked for a further clarification of the policy 
of the British Government. They demanded that the enjoyment of 
Dominion Status must be unqualified and a time-limit for its attainment 
must be fixed. That must not be delayed on account of the attitude of 
any minority in India. The Indian members of the Executive Council 


of the Governor-General must be party leaders, and they should also be 
in a majority. 

Nothing came out of this August Offer on account of the attitude of 
the Congress. The Offer was not accepted. Mr. Amery commented upon 
the attitude of the Congress in these words: “Inspired by an ardent national 
patriotism, they have striven to make that organisation national and all- 
embracing. If only they had succeeded, if Congress could in fact speak. as 
it professes to speak, for all the main elements in India’s national life. 
then however advanced their demands, our problem might have been very 
different and in many respects far easier than it is today.” Again, “The 
constitutional deadlock today is not between a consentient Indian national 
movement asking for freedom and a British Government reluctant to sur- 
render its authority but between the main elements of India’s own national 
life.” falhia 4h pose 

ihai 


The Cripps Mission (1942) 


The deadlock in Indian politics continued. While the British Gov- 
ernment refused to come to terms with Congress, the latter refused to co- 
operate with the former. During this period, the Second World War was 
proceeding. The international situation began to deteriorate. In Decem- 
ber 1941, Japan joined the war against the U.S.A. and Great Britain. The 
Japanese armies advanced swiftly all over the North-East Asian countries. 
The tide of their conquest rolled at a tremendous pace towards Burma 
and India. When Singapore fell in February, 1942, the security of India 
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was threatened. Rangoon fell on March 7. Colombo was bombarded. 
Some bombs fell on the eastern coast of India. Calcutta was threatened 
and refugees began to leave that great city. 


But in spite of this threatening situation, the attitude of the Indian 
leaders did not change. The Congress was as hostile as ever. It was not 
prepared to help the British against anybody. It was prepared to help 
oniy if India was given independence. The Muslim League was more con- 
cerned with the partition ot India than its immediate salvation from the 
Japanese conquest. 


However, the situation demanded a new approach. Everybody insist- 
ed that the new move should come from the British Government. Sir Tej 
Bahadur Sapru stated the same when he sent a cable to Mr. Churchill, 
Prime Minister of England. On March 11, 1942, Churchill announced 
that the War Cabinet nad come to a unanimous decision on Indian policy 
and that in order to explain it and “to satisfy himself upon the spot, by 
personal consultation, that the conclusions, upon which we all agreed and 
which we believe represent a just and final solution, will achieve their pur- 
pose, Sir Stafford Cripps, the leader of the House of Commons, would 
proceed as soon as possible to India.” Mr. Churchill also declared that 
“the crisis in the affairs of India arising out of the Japanese adyance has 
made Britain wish to rally all the forces of Indian lite to guard their land 
from the menace of the invader.” 


The Cripps Mission was due to many causes. The first cause was the 
threat of Japan to India. By 7th March, 1942, when Rangoon fell, Japan 
had occupied the whole of South-East Asia. Churchill made his famous 
announcement only four days after the fall of Rangoon. 


The second cause was the pressure of President Roosevelt and Marshall 
Chiang Kai-Shek. Hull tells us in his memoirs that “The President and I, 
both before and after Pearl Harbour, were convinced that the Indians 
would cooperate better with the British if they were assured of indepen- 
dence, at least after the war.” While Roosevelt put pressure on Churchill, 
Hull put pressure on Halifax. Chiang Kai-Shek and his wife visited India 
in February, 1942. Chiang Kai-Shek asked the British Government to give 
India “as speedily as possible” “real political power” in order to secure 
her moral and material support. Chiang Kai-Shek wanted to see Gandhi 
at Wardha but Churchill refused as he did not like the “head of a foreign 
state intervening as a kind of impartial arbiter between representative of 
the King Emperor and Messrs. Nehru and Gandhi.” In spite of it, Chiang 
met Gandhiji at Calcutta on 18th February, 1942. 


Another cause was the growing frustration in India. The Indians felt 
happy over the reverses of the British and seemed to take pleasure in the 
victories of the Axis Powers. They listened to the broadcasts of Subhas 
Chandra Bose from Berlin and did not trust the British, Something had 
to be done to meet this menace. 


There were men like Sir Tej Bahadur Sapru who would like to bring 
about a compromise between the Congress and the British Government 
and the latter did respond to their efforts. They also influenced the Con- 


gress to open its doors for negotiations. 


Public opinion in England was also in favour of reconciling India. 
There was a Uebate in the House of Commons on 24th and 25th February, 
1942 on war situation and fifteen speakers made references to the Indian 
problem and impressed upon the Government the necessity of tackling the 
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same. ‘Lhe reply of Cripps was that the “Government was as much concern- 
ed as was everybody eise” ‘Lhe Labour Party also stood tor reconciling 
india. lt is under these circumstances that Cripps was sent to India, 


‘The following is the text of the speech of Churchill in the House of 
Commons: “Ine crisis im the atlas or India arising out of the Japanese 
aavance, has made us wish to rally all the forces of indian lile, to guard 
their land trom ine menace of the invader. in August 194, a full state- 
ment was made about the aims and policy we are pursuing in India. 
‘lnis amounted in short to a promise that as soon as possible atter the war, 
india should attain Domimon Status in tull ireedom and, equality with 
Uus country ald ocr Dominions under a constitution to be iramed by 
indians, by agreement among themseives and acceptabie to the main ele- 
ments in me indian national lite. ‘This was, of course, subject to the ful- 
fiumient of our obligations tor the protection of minorities, including the 
Depressed Classes, aud of our treaty obligations to the indian dtates, and 
to me settlement ot certain iésser matters arising out of our long associa- 
tion with the fortunes of the Indian sub-continent. 


“However, Sir, in order to clothe these general declarations with preci- 
sion and to convince all classes, races and creeds in Jndia ot our sincere 
tesoive, the War Cabinet have agreed unitediy upon conclusions for pre- 
sent and tuture acuoa which it accepted by india as a whole, would avoid 
the alternative dangers either that the resistance of a powerlul minority 
light impose an iiuetmite veto upon the wishes of the majority or that a 
Majority uecision might be taken which would be resisted to a point des- 
tructaye of internal narmony or fatai to the setting up of a new constitu- 
bon, We had thought of immediately setting for we terms of this attempt, 
by a coustructive british contribution, to aid India in the reaiisation of 
iuil self-government; we are, however, apprehensive that to make a public 
announcement at such a moment as tus might do more harm tnan good. 
We must irst assure ourselves that our scheme would win a reasonable and 
practical measure of acceptance, and thus promote the concentration of all 
indian thought and energies upon the delence of the native soil. We 
should iilserve the common cause if we made a declaration which would 
be rejected by essential elements in the Indian world and which provoked 
fierce constitutional and communal disputes at a moment when the enemy 
is at the gates of India. 


“Accordingly we propose to send a member of the War Cabinet to 
India to satisty himset upon the spot, by personal consultation that the 
conclusions upon which we are agreed and which we believe represent a 
just and finar solution, will achieve their purpose. My Rt. Hon’'bie friend, 
the Lord Privy Seal and Leader of the House has volunteered to undertake 
this task. Iie carries with him the tuli conidence of His Majesty's Gov- 
ernment and he will strive in their name to procure the necessary measure 
of assent not from the Hindu majority, but also from those great minori- 
ties, amongst which the Muslims are the most numerous and on many 
grounds, prominent, 


“The Lord Privy Seal will, at the same time, consult with the Viceroy 
and the Commander-in-Chief upon the Military situation bearing always 
in mind the paramount responsibility of His Majesty’s Government by 
every means in their power to shield the peoples of India from the perils 
which now beset them, We must remember that India has a great part 
to play in the world’s struggle for freedom and that her helping hand must 
be extended in loyal comradeship, to the valiant Chinese people, who have 
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fought alone so long. We must remember also that India is one of the bases 
from which the strongest counter-blows must be struck at the advance of 
tyranny and aggression. 

“My Rt. Hon'ble friend will set out as soon as convenient and suitable 
arrangements can be made. I am sure he will command in his task the 
hearttelt good wishes of all parts of the House and that meanwhile, no word 
will be spoken or debates be held here or in India which would add to the 
burden he has assumed in his mission or lessen the prospect of good result. 
During my Rt. Hon'ble and learned friend’s absence from this House, his 
duties as Leader will be discharged by my Rt. Hon'ble friend, the Foreign 
Secretary.” 


Soon after his arrival in India, Cripps communicated the contents of 
the Draft Declaration to the members of the Executive Council on March 
23, 1942. The same was communicated to the Indian leaders on March 25. 
On March 29, he made public his proposal at a Press Conference. The 
negotiations started on March 25, and ended unsuccessfully on April 10, 
1942. Cripps had to go back empty-handed. During his stay in India, 
Cripps had to work against heavy odds. The Japanese army was progress- 
ing towards India. ‘lhe news from the front grew steadily worse. Not 
much could be expected from the atmosphere that prevailed in the country 
and the previous relations of the Congress and the British Government. 
Mahatma Gandhi called the declaration as “a post-dated cheque on a bank 
that was obviously failing.” 


Draft Declaration 


The following is the text of the Draft Declaration of the British Gov- 
ernment brought by Cripps to India:— 


“(a) Immediately upon cessation of hostilities, steps shall be taken to 
set up in India, in the manner described hereafter, an elected body charged 
with the task of framing a new constitution for India. 


“(b) Provision shall be made, as set out below, for participation of 
Indian States in the constitution-making body. 


“(c) His Majesty’s Government undertake to accept and implement 
forthwith the constitution so framed subject only to:— . 


(i) The right of any province of British India that is not prepared to 
accept the new constitution to retain its present constitutional position, pro- 
vision being made for its subsequent accession if it so decides. 


“With such non-acceding provinces, should they so desire, His Majesty's 
Government will be prepared to agree upon a new constitution giving them 
the same full status as the Indian Union and arrived at by a procedure 
analogous to that here laid down. 


(ii) The signing of a treaty which shall be negotiated between His 
Majesty’s Government and the constitution-making body. This treaty will 
cover all necessary matters arising out of the complete transfer of responsi- 
bility from British to Indian hands; it will make provision, in accordance 
with undertakings given by His Majesty’s Government, for the protection 
of racial and religious minorities, but will not impose any restriction on 
the power of the Indian Union to decide in future its relationship to other 
member States of the British Commonwealth. 


“Whether of not an Indian State elects to adhere to the constitution, it 
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will be necessary to negotiate a revision of its teaty arrangements so far as 
this may be required in the new situation. 


“(d) The constitution-making body shall be composed as follows unless 
the leaders of Indian opinion in the principal communities agree upon some 
other form before the end of hostilities. 


“Immediately upon the result being known of provincial elections which 
will be necessary at the end of hostilities, the entire membership of the 
Lower House ol Provincial Legislatures shall as a single electoral college 
proceed to the election of the constitution-making boay by the system of 
proportional representation. This new body shall be in number about 
1/10th of the number of. the electoral college. 


“Indian States shall be invited to appoint representatives in the same 
proportion to their total population as in the case of representatives of 
Briush India as a whole and with the same powers as British Indian mem- 
bers. 


“(e) During the critical period which now faces India and until the 
new constitution can be framed, His Majesty’s Government must inevitably 
bear the responsibility for and retain the control and direction of the de- 
fence of India as part of their world war effort but the task of organizing 
to the full the military, moral and material resources of India must be the 
responsibility of the Government of India with the co-operation of the 
people of India, His Majesty’s Government desire and invite the im- 
mediate and effective participation of the leaders of the principal sections 
of the Indian people in the counsels of their country, of the Common: 
wealth and of the United Nations. ‘Thus they will be enabled to give their 
active and constructive help in the discharge of a task which is vital and 
essential for the future freedom of India.” 


Sir Stafford’s Broadcast 


In his broadcast from Delhi on March 30, 1942, Sir Stafford declared 
that he wanted to make it quite clear “beyond any possibility of doubt or 
question that the British Government and the british people desire the 
Indian peoples to have full self-government, with a status as free in every 
respect as our own in Great Britain or as of the great Dominion members 
of the British Commonwealth of Nations.” Regarding the principles on 
which his proposals were based, he stated that the new constitution of 
India was to be framed by the elected representatives of the Indian people 
themselves. Immediately after the cessation of the hostilitics, a constitu- 
tion-making body was to be set up consisting of elected representatives from 
British India and the Indian States if the latter wished to become a part 
of the new Indian Union. In the meanwhile, the British Government 
were to do their utmost for the defence of India and appeal for co-operation 
from the Indians. He referred to the difficulties arising out of the conflict- 
ing interests of the various communities in India. “Ihere are those who 
claim that India should form a single united country. ‘There are others 
who say it should be divided up into two, three or more separate countries. 
There are those who claim that Provincial Autonomy should be very wide 
with but few Centrally controlled federal services; others stress the need for 
centralisation in view of the growing complexity of economic development. 


“These and many other and various ideas are worthy to be explored 
and debated, but it is for the Indian peoples, and for outside authority to 
decide under which of these forms India will in the future govern herself. 
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“Jf the Indian peoples ask our help it will, of course, be gladly given, 
but it is for you, the Indian peoples, to discuss and decide upon your 
future Constitution. We should look on with deep interest and hope that 
your wisdom will guide you truly in this great adventure.” 


Regarding the position of the provinces in the future set-up, Cripps 
stated that they were to be invited to come for deliberations. They were 
to stay in the Indian Union if they decided in its favour or to leave the 
game. There was to be no compulsion: “Come together to frame a com- 
mon constitution—if you find after all your discussion and all the give and 
take of a constitution-making Assembly that you cannot overcome your 
differences and some provinces are: still not satisfied with the constitution, 
then such provinces can go out and remain out if they wish and just the 
same degree of self-government and freedom will be available. for them 
as for the Union itself, i.e., to say, complete self-government. We hope to 
see the Indian Union strong and united because it is founded upon the 
free consent of all its peoples, but it is not for us, Britishers, to dictate to 
you, the Indian peoples.....-You will work out and decide that problem 


for yourself.” 


Regarding the interim changes to be introduced in the Government 
of India, Cripps declared that except the responsibility for defence the rest 
of the Departments were to be transferred into the hands of the. Indian 
members of the Executive Council of the Governor-General. “This reserv- 
ation does not mean that the Governor-General and his Executive Council 
will or indeed could be excluded from taking an effective part in the coun- 
sels for the defence of India, In the wide-flung war, defence cannot be 
localized in a single country and its proportion must permeate the activi- 
ties of every Department of Government and must demand from every 
Department the fullest co-operation. If His Majesty's Government are to 
take full responsibility for the conduct of the naval, military or air defence 
of India, as it is their duty to do, then the defence of India must be dealt 
with by them as part of the world war effort in which they are now en- 
gaged, and the direction of that defence must vest in the hands of the 
Commander-in-Chief under the War Cabinet and their highest staff officers. 
In order that India might have her full voice in the control of strategy 
not only in India, but in all the theatres of war, a representative of India 
was to be appointed to the War Cabinet and the Pacific Council of the 
United Nations. After the close of the war, India was to appoint her own 
representatives to the Peace Conference. 


Defence 


It is to be noted that the proposals of the British Government did not 
include the subject of defence. Cripps declared in his first Press Con- 
ference at Delhi that the Department of Defence could not be ‘transferred 
in the hands of the Indians even if all the parties in the country made a 
united demand. The result was that the Working Committee of the Con- 
gress decided to reject the proposals. When Cripps came to know of: i 
he asked the Congress President ‘not to publish the decision of the Work- 
ing Committee. Earlier, Cripps had told the Congress President: 


“The Viceroy would be prepared. to consult with Indian leaders on 
this basis to see whether it were possible to designate an Indian 
to some office connected with the Government of India’s defence 
responsibilities without in any way. impugning upon the func- 
tions and duties of the Commander-in-Chief either in his capa- 
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city as Supreme Commander of the Armed Forces in India or as 
the Member of the Executiye Council in Charge of Defence.” 


There were interviews between the Congress President, Jawaharlal 
Nehru, Commander-in-Chief and Cripps, but the negotiations did not bring 
forth any result. It was then that Col. Johnson arrived in India on 3rd 
April, 1942. It cannot be denied that Col. Johnson took a prominent part 
in the discussion on defence for about a week. It is pointed out that the 
centre of gravity shifted from Sir Stafford to Johnson, from London to New 
York and from Churchill to Roosevelt. Col. Johnson requested Pandit 
Nehru to see him at his residence on 7th April, 1942. As a result of the 
negotiations, Cripps put forward a new formula on 7th April, 1942. Ac 
cording to it, the Commander-in-Chief was to retain his seat in the Executive 
Council of the Viceroy as a War Member. He was to retain his full control 
over all the war activities. However, an Indian member was to be added 
and he was to be in charge of defence. He was to deal with demobilization, 
post-war re-construction, petroleum, representation on the Eastern Group 
Supply Council, amenities for troops, canteen organisation and certain non- 
technical educational institutions, stationery, printing of forms for the 
army, social arrangements for all foreign missions and officers, evacuation 
of threatened areas, signals of co-ordination and economic welfare. 


When even this offer was rejected by the Congress, Col. Johnson inter- 
vened with a letter containing the following proposals:— 


“(a) The Defence Department shall be placed in charge of a represen- 
tative Indian member with the exception of functions to be ex- 
ercised by the Commander-in-Chief as War Member of the Ex- 
ecutive Council. 


“(b) A War Department will be constituted which will take over such 
functions of the Defence Department as are not retained by the 
Defence Member.” 


However, the Working Committee made certain alterations in the 
formula. On 10th April, 1942, the defence formula was finally rejected by 
the Congress. 


Regarding the immediate arrangements, Cripps said: “The intention 
of this paragraph is to indicate to the Governor-General who is responsible 
_ for the formation of the Government of India, the broad lines upon which 
in accordance with the scheme that Government may be formed. All the 
details of that Government are for the Governor-General to decide and we 
have not attempted and should not attempt to take that responsibility out 
of his hands.” Again, “Nothing was obligatory on the Governor-General, 
but he could Indianise the Executive Council, The general direction was 
laid down in the paragraph. The object was to give fullest measure of Gov- 
ernment to the Indian people at the present time consistent with the possi- 
bilities of the present constitution which could not be changed till the end 
of the war. But there might be some small changes made with regard to 
the position of the Executive Council, particularly the condition that there 
should be three service members of ten years’ standing.” “The intention of 
the document, as far as possible, subject to the reservation of defence, is to 
put power in the hands of the Indian Legislatures.” Regarding the defence, 
Cripps declared: “The defence of India will not be in Indian hands, an 
if all the parties want it. It would be the worst thing for the defence o 
India; it would disorganise the whole defence arrangements, and such dis- 
organisation would be fatal. 
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Cripps Answers Questions 


Cripps answered a large number of questions which were put to him 
at his Press Conferences and some of them are given below: 


Q. Will the Indian Union be entitled to disown its allegiance to the. 
Crown? 

A. Yes, In order that there shall be no possibility of doubts, we have~ 
inserted in the last sentence of paragraph (c) (ii) “but (the proposed treaty) ; 
will not impose any restriction on the power of the Indian Union to decide - 
in future its relationship to other member-States of the British Common-- 
wealth” The Union would be completely free to remain within or to go 
without the Commonwealth. 


Q. Will the Indian Union have the right to enter into a treaty with 
any other nation in the world? 


A. Yes. 
Q. Can the Union join any contiguous foreign country? 
A. There is nothing to prevent it. 


Q. Exactly at what stage does the British Government propose to 
leave the country? 


A. As soon as the constitution-making body has framed a new con- 
stitution to take the place of the old, the British Government undertake 
to accept and implement the new one and the moment the new constitu- 
tion comes into operation, the change-over takes place. 


Q. What happens to the Indian Army? 


A. So far as the New India is concerned, they can have the whole 
of the Indian Army and everything else. As soon as the constitution is 
settled, everything ‘will be transferred to India. (This last sentence is 
interpreted by Prof. Coupland “to cover the services at present controlled 
by the Secretary of State,”) 


_ Sir Stafford made it clear that the scheme was to be accepted or re- 
jected as a whole. 


According to Prof. Percival Spear, “Whatever the workings of the 
Mahatma’s mind, there is no doubt that his was the decisive voice in re- 
jection. There was anguish in the Congress camp as well as with the 
British. Rajaji left the Working Committee, and Nehru came near to the 
breaking point with Gandhi, It was his supreme test in discipleship, a 
test so severe that he welcomed his subsequent arrest as a release from in- 
tolerable tension. ‘There seems no doubt that the decision was a mistake. 
It precipitated the Congress revolt, which only created bitterness. It kept 
the Congressmen out of government, in which they would almost certainly 
have occupied a key position, By the end of the war their situation would 
have been commanding, It left the field open to the Muslim League, 
‘ok proceeded to occupy the key position which should have belonged to 

ongress.”” 


Criticism of Cripps Proposals 
(1) It has been pointed out that the Draft Declaration was an ad- 


vance on the August Offer in four fio yy (i) It conceded to the project- 
ed Indian Union the liberty to e from the British Commonwealth. 
Cripps emphasized this point at the Press Conference. The Indian Union 
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was to be free to decide as to whether she was to remain within the British 
Commonwealth or to go out of it, (ii) The framing of the new constitu- 
tion was to rest not merely primarily, but solely in Indian hands, How- 
ever, its acceptance was made subject to the fulfilment of British obligations. 
If the Indians could not become free as a single unit, they could become 
free as two or more units. Disagreement amongst the Indians was not to 
give the British Government an excuse to perpetuate their rule in India, 
(iii) The August Offer had invited the Indian leaders to start discussing 
the principles of the new constitution and the method of framing it. The 
Draft Declaration proposed a plan for a constitution-making body to be 
adopted if no Indian plan was agreed-upon before the cessation of hostili- 
ties. (iv) The Draft Declaration went further than the August Offer as re- 
gards the character of the interim system of Government. The Offer had 
provided for the inclusion of a certain number of representative Indians 
into the Executive Council. The Declaration invited the leaders of the 
principal sections of the Indian people to participate in the counsels of 
India, the Commonwealth and the United Nations. 

X 


(2) However, the Cripps’ Proposals were criticised by all the interested 
parties in India, Each party criticised the proposals from its own point of 
view. The Congress objection was not so much to the long-term arrange- 
ment as to interim arrangements. The Congress acted on the principle 
that one bird in hand was better than two in the bush, Cripps had given 
an understanding to the Congress that with the exception of the Defence 
Department, the other departments would be completely in the hands of 
the Indians, and the Governor-General will act as a constitutional head. 
However, at a later stage, he withdrew that statement. This made the 
Congress suspicious regarding the honesty of the British Government. The 
Congress wanted the Executive Council of the Governor-General to work 
as a Cabinet. This the British Government was not prepared to concede. 


(3) It has been pointed out that the objections to the composition of 
the post-war Constituent Assembly, settlement on the question of Pakistan 
on the lines suggested in the Declaration and the division of powers under 
Defence, etc., were not pressed, The issue which proved fatal was the veto 
of Viceroy. There were obvious objections to the Executive Council being 
installed as an irremovable and irresponsible body with powers of a 
dictator and therefore the veto power could not be done away with alto- 
gether, but probably it would not have been difficult to set up a convention 
agreeing to act in an advisory capacity in the day-to-day administration but 
retaining in reserve the veto power for special reasons only. 


(4) The Congress was opposed to the acceptance of the novel principle 
of non-accession of the provinces. To them it appeared that that implied 
the acceptance of the principle of Pakistan which would be a severe blow 
to Indian unity. “Haik : 


(5) The Hindu Mahasabha opposed the’ ‘Cripps’ proposals on two 
grounds. It was opposed to the freedom given to the provinces to leave 
the Indian Union and set up à separate Government of their own. ‘The 
sabha also objected to the elections on the basis of Communal Award 
which was anti-national and undemocratic. 


(6) According to Sir Tej Bahadur Sapru and M. R. Jayakar, “The 
creation of more than one Union, however consistent in theory with mi 
principle of self-determination, will ‘be disastrous to the lasting interests © 
the country and its integrity and ‘security. An effort should be eee 
obtain before the end of the war an intercommunal agreement for’ the 
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maintenance of Indian unity on,a federal basis. If that failed, and pro 
vinces should manifest overwhelming wishes for partition, then the propos 
ed experiment might be tried, provided that no decision for non.adherence 
should be valid without a 65 per cent, majority in the Provincial Legislature 
concerned,” 


(7) The Sikhs also opposed the provisions relating to the non-accession 
of the provinces. “They stated’ that “we shall resist by all possible means 
separation of the Punjab from All-India Union.” 


(8) The Depressed Glasses denounced. the proposals on the ground 
that the necessary safeguards were not provided for their interests. 


(9) The Muslim League opposed the creation of ù single Indian Union. 
It was feared that if one single Union was created, the creation of another 
may become impossible. -Jt also opposed. the system of election by a single 
electoral college by. proportional representation. This was not in accord- 
ance with the system of communal , representation which -enabled the 
Muslims to send their own representatives, ‘The League also objected to 
the method and procedure for the non-accession of Indian. provinces, 
Their contention was that the provinces of India were created for adminis- 
trative convenience and. not on any logical basis. They demanded there 
distribution of the provinces. ; They opposed the lebiscite by the whole 
of the adult population. of India; They deman the inherent right of 
self.determination for, the. Muslims. alone. In short, the scheme was not 
acceptable to the League because Pakistan. was not conceded unequivocally 
and the right of Muslim self-determination was denied, although, the re 
cognition given to the principle of partition was much appreciated, 


(10) This scheme failed because it was to be accepted or rejected às a 
whole. There was no scopé for any ‘negotiation or adjustment, 

(11) Critics pointed to two snags in the proposals, One. was the 
repetition of the August Offer of 1940 and the addition of the explana- 
tion that “the’ present declaration is intended—not to supersede, but to 
clothe these general declarations with precision and’ to convince peo) le 
in India of the War Cabinets sincere resolve.” ‘This created’ suspicion 
in the minds of the’ people. It indicated 2 necessity on the part of the 
British Government to safeguard its prestige. “The second snag was that 
there was no indication in the proposals that’ the British Government 
was prepared to part with power. f 


(12) It is stated that, Mahatma Gandhi. was, not at all impressed by 
the proposals. brought by Cripps. He is stated to have told him thus: 
“Why did you come if this is what you have to offer? If this is your en: 
tire proposal to India, I would advise you to take the next plane home. 
Sir Stafford’s reply was: “I will consider that.” Í 


(13) A friend of Cripps remarked thus: “It'is sad -beyond measure 
that a man like Sir Stafford Cripps should allow himself to become the 
devil’s advocate.” } i 


(14) Dr. Pattabhi Sitaramayya says that the Cripps Proposals were a 
cheap but attractive bromide enlargement of the August Offer, or to vary 
the simile, they were really the still-born child of the Cabinet. All that 
Sir Stafford did in Delhi during the period of twenty days was to restore 
breath and life to this stillborn baby by a process of artificial respiration 
and by incubation. Strenuous attempts were made in this, behalf but 
they failed although from time to time there appeared to be a sign of the 
respiratory muscles acting or the cardiac muscles beating but the child 
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was declared dead by the Working Comimittee so early as on the $list 
March, 1942, iċ, on the morrow of the publication of the proposals. 
Only Sir Stafford’s request that thé rejection should not be published 
stayed the hand of the Working Committee from its publication. This 
was followed by concessions of a halting and limiting character which was 
more an insult added to injury than an honest attempt to repair the 
wrong. These held the field till the 8th April by which time, they were 
again rejected and thereafter all hopes of recovery were given up. But 
then came the new American Doctor, Colonel Johnson, with his own 
recipe and with whom the former Doctor, Sir Stafford Cripps, held a con- 
sultation. The Colonel's prescription also failed and on the llth morn- 
ing the babe was buried seven fathom deep. 


(15) Prof. Laski gave his verdict on Cripps’ proposals in these words: 
“The one bright spot in the whole record was the mission of Sir Stafford 
yr for the preparation of which, let it be said with emphasis, Mr. 
Attlee deserves very great credit. But the Cripps’ Mission came '^o late. 
It looked more like a counter-move against Japan than a recog), ian of 
Indian claims, at any rate to many important Indians. It was cat.ied out 
far too hurriedly; frankly, it was more important for Sir Stafford Cripps 
to go on working for unity in India than to announce the routine of busi- 
ness in the House of Commons. And it had about it, if I may say so 
without irreverence, something of that British habit which Mr. Kingsley 
Martin has well described as art of forgiving generously thosé who have 
grievously wronged. It was psychologically disastrous for Sir Stafford to 
go to India in a ‘take it or leave it’ mood, and, on his return, practically 
announce that we washed our hands of the offer. That was bound to 
make it look as though our real thought was less the achievement of 
Indian freedom than of a coup de main in the propagandist’s art among 
our allies who contrasted American relations with the Philippines against 
British relations with India.” 


(16) The view of Dr. A. K. Ghoshal is that the method of forming 
the constitution-making body was vitiated by Sectionalism and Commun- 
alism. The existing provinces were taken as units for sending represen- 
tatives to the Constituent Assembly on the assumption that they were 
constituted on correct principles. However, that presumption was not 
well-founded. The provinces were created haphazardly from considera- 
tions of administrative expediency. The distribution of seats in the pro- 
vincial legislatures was not made on any just and equitable principles. 
In the constitution-making body, the same wrong principles were sought 
to be introduced. A body constituted on the principles of separate elec- 
torates, narrow franchise and communal reservations could hardly be ex- 
pected to reflect the true and higher interests of the’ Indian nation as 
opposed to sectional and communal jealousies. One could not be sure 
of a good constitution coming out of such a Constituent Assembly. More- 
over, the nominated representatives of the Indian States were to form 2 
solid bloc of reactionary forces. They could join hands with other re- 
actionary forces in the Constituent Assembly. The non-acceding provi- 
sions were the most obnoxious feature of the scheme. They were a 
“severe blow to the conception of Indian unity.” They were liable to 
create not only one or more Ulsters in British India, but many Ulsters 
among the Indian States. The possibility of India being broken up into 
a congeries of small states was implicit in the Scheme. Moreover, the 
procedure for determining whether the State wanted to accede to the 
Union or not was not stated either in the document brought by Cripps 
or other explanations given by him. 
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The procedure to determine whether a province wanted to accede to 
the Union or not was not clearly defined. It appears that the decision 
was to be taken by the members of the provincial legislature. According 
to Cripps. if the majority in favour of secession was les than 60% of the 
Jegislature, the minority was entitled to demand a plebiscite of the adult 
male population. In the plebiscite, the decision was to be by simple ` 
majority. In the case of Bengal, the Muslim and Hindu population was 
$4.7 pc. and 45 p.c respectively. Im the provincial legislature, they were 
in the proportion of about 45 pc. and $2 p.c If the Hindus had repre- 
sentation corresponding to. their population, even when the weightage to 
Which they were entitled in Bengal as a minority was refused, they could 
haps secure a majority in favour of accession in combination with 
some others of the same way of thinking. But as the things stood, they 
ad very little chance of securing the necessary majority of at least 60 
Even if they succeeded in securing a majority between 51 p.c. and 
pc., the Muslims could demand the right of plebiscite. As their 
" Tation was 54.7 pc. of the whole, they would have no difficulty in carry- 
ing a non-accession decision by a simple majority. The same was the 
tase in the Punjab. 


(17) Moreover, the acceptance by the British Government of a Con- 
stitution framed by the constitution-making body was to be subject to 
the signing of a treaty covering “all necessary matters arising out of a 
complete transfer of responsibility from British to Indian hands.” It 
was not stated as to who was to guarantee the enforcement of the terms 


pendence of India was to have no meaning. The whole plan of nae 
was conceived less in the spirit of a sincere attempt to solve the In 
eg than as a sop offered to party leaders to bring all sections of 


A b; CEDEO ted distrust and failure to 
Dr. Amba Prasad observes: e deep-sea ible for. the Miata 
the Mission in the ultimate analysis. The refusal of the British Govern- 
ment to declare war aims, the Atlantic Charter statement of Churchill 
and the past record of British policy towards the Congress made the Con- 


: énment to part with power without meaning it. That is why, it was 
stated, as soon as agreement was in sight, being dependent on a question 
of practical details Cripps’ attitu 
things he had said previously. x y 
- the failure of the Mission as the fear had spread the Indians were going 

to be caught up in the spider’s net. s 


“The British Government had a distrust of the Congressmen and 
Churchill particularly did not think much of Congress contribution to the 
war effort. He wanted to rely on the support of the princes, the Moslems 
and the so-called martial races. The official mind in India worked up 
the fear that the entry of Congress in power would mean that these loyal 

elements would be shaken in the loyalty. They ignored the importance 
- of the non-combatants in the totalitarian and prolonged: warfare and mini- 


mised i resources as against the material resources. 
pice ae oon ge pacifism. of the Congress under the influ- 
his memoirs that Nehru alone, or 
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almost alone, was desirous of fighting Japan, the majority of Congress- 
leaders were pacifists. Further, the British mind was influenced by the 
example of Eire which remained neutral during: the war, which cost Eng- 
land dearly. Indian nationalism had again and again shown the apprecia- 
tion of Irish precedent in dealing with the British: Norman Angell first 
pointed out the analogy between India and. Eire and this influenced the 
mind of Churchill and others.. It was this fear that worked most on the 
Labour members of the Cabinet and made them hesitant about advocating: 
immediately the establishment of Cabinet Government in India in 1942. 


“The British distrust of Indian leaders explains why Cripps was sent 
with his hands and feet bound to the Declaration. He could not go be- 
yond the terms of the Declaration. Churchill has since indicated what he- 
told the Viceroy a day before his speech in Parliament announcing the 
Mission that Cripps ‘was bound by the draft declaration and which is our 
utmost limit’, he was to give full weight to ‘the military and executive 
position’ existing in India and that the executive was not to be disturbed 
in constitution but only in personnel, It was further psychologically dis- 
astrous for Cripps to go to India in a ‘take it or leave it’ attitude. The 
same unbending attitude of Churchill explains the rejection of the per- 
sonal appeal by Roosevelt on April 12 to make every effort to prevent the 
breakdown, to instruct Cripps to extend his stay by a few days more and. 
to make minor concessions. The Viceroy and provincial Governors were 
opposed to far-reaching changes during the war as it appeared to them 
a change of horses in midstream. The entire bureaucratic mind was in- 
spired by excessive fear’ of leap in the dark and was strongly in favour 
of status quo, Brailsford wrote soon after the Cripps Mission that Cripps 
found himself at Delhi “a cog in ‘an ancient machine that changes gear 
with difficulty. ; 


“Thus the responsibility for the failure of Cripps Mission rests on: 
the shoulders of Churchill’s Government and the Viceroy. V. P. Menom 
in his recent work has also come to'a similar conclusion. He shows that 
_there was no proper understanding between the Viceroy and Cripps nor 
between Cripps and the British Cabinet, Cripps had been overconfident 
of ‘selling’ at least the interim proposals to the Congress, but in their 
discussions both had reckoned without the Viceroy and His Majesty's 
Government. L 


“In the light of the above, it is easy to see that the theory, in which 
Cripps also believed for some time, that Gandhiji was responsible for the 
Congress rejection of the Proposals, is unfounded in fact”. (The Indian 
Revolt of 1942, pp. 325). 


Quit India Resolution (1942) 


After the failure of the Cripps Mission, there was a lot of discon- 
tentment in the country. The Congress leaders got convinced that they 
could not expect anything from the’ British Government in the near 
future. Consequently, the All India Congress Committee passed the fam- 
ous ‘Quit India’ Resolution on’ August 8, 1942, This Resolution empha: 
sized the necessity of immediate ending of the British rule in India an 
announced “the starting of a mass struggle on non-violent lines on the 
widest possible scale.” The Government of India arrested all the mem: 
bers of the Working Committee and Mahatma Gandhi, The people of 
India hit back. In various parts of India, the Government machinery was 
completely threwn out of gear. The Government used all possible means 
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to crush the revolt. Thousands of people were either mercilessly killed 
or put behind the bars. The political life of India was completely sus: 
pended. During this hour of India’s trial, the Communist Party of India 
helped the Government in the prosecution of war. The deadlock con- 
tinued up to 1944 when Mahatma Gandhi was released. 


Rajagopalachariar Formula, March 1944 


In March 1944, C. Rajagopalachariar put forward his formula to 
solve the deadlock prevailing in the country. On 8th April, 1944, he 
wrote to M. A. Jinnah that his “basis for settlement” had the “full ap- 
proval” of Mahatma Gandhi. 


The following was the basis for terms of settlement between the Con- 
gress and the Muslim League: 


“(1) Subject to the terms set out below as regards the constitution 
for Free India, the Muslim League endorses the Indian demand for inde- 
pendence and will co-operate withthe Congress in the formation of a 
provisional Interim Government for the transtional period. 


“(2) After the termination of the war, a, commission shall be appoint- 
ed for demarcating contiguous districts in the north-west and east of India. 
wherein the Muslim population is in absolute majority, In the areas 
thus demarcated, a plebiscite of all the inhabitants held on the basis of 
adult -suffrage or other practicable franchise shall ultimately decide. the 
issue of separation from Hindustan. If the majority decide in favour pi 
forming a sovereign state separate from , Hindustan, such decision shal! 
be given effect to, without prejudice to the right of districts on the border 
to choose to join either state. 

“(3) It will be open to all parties to advocate their points of view 
before the plebiscite is held. 

«(4) In the event of separation, mutual agreement shall be Gh Site 
into for safeguarding defence, and commerce and communications an or 
other essential purposes. 

“(5) Any transfer of population shall onl 
tary basis. te, 

(6) These terms shall be binding only in case of transfer by Britain 
of full power and responsibility of the governance of India. 

In his letter, dated 18th September, 1944, Mr. M. A: Jinnah asked 


7 Tate i inquired as to who 
for cert rifications from Mahatma Gandhi. He inquire 
E en ferred to in the scheme. He also wanted 


y be on an absolutely volun- 


to the verdict of the Commission, and to whom the power W 
ferred, and through what machinery and when. 


3 ituti to 
Mahatma Gandhi wrote back to Jinnah that the Constitution was 


l i formula 
b isi ernment contemplated in the a 
Fare o te it after the British power was with- 
t was to be set up on the basis of 
The Commission 


or an authority specially set up by 
drawn. The Provisional Governmen oiuak 
an agreement between the Congress and the League. 
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was to be appointed by the Provisional Government. The form of plebis- 
cite could be agreed upon between the League and the Congress, The 
power was to be transferred to the nation, that is, the Provisional Govern- 
ment by the British Government in a peaceful manner. 


Mahatma Gandhi pointed out that the Lahore Resolution of the 
Muslim League was indefinite and Rajaji had taken from that the sub- 
stance and had given it a shape. To this, Jinnah gave the following re- 
ply: “I cannot agree that Rajaji has taken from it its substance and given 
it “ene On the contrary, he has not only put it out of shapé but muti- 
Rated ite sstene 


Mahatma Gandhi explained the process in these words: “We reach 
by joint effort independencé for India as it stands, India become free will 
proceed to demarcation, plebiscite and partition if the people concerned 
‘vote for partition.” 


In his letter, dated 15th September, 1944, to Jinnah, Mahatma Gan- 
dhi pointed out that he found “no parallel in history for a body of con- 
verts and their descendants claiming to be a nation apart from the parent 
stock. If India was one nation before the advent of Islam, it must re- 
main one in spite of the change of faith of a very large body of her chil- 
PGW. ..J2 You do not claim to be a nation by right of conquest but by 
treason of acceptance of Islam. Will the two nations become one if the 
whole of India accepted Islam,...... The only real though awful test of 
‘one nationhood arises out of eur common political subjection.” To this, 
Jinnah gave the following reply: “We maintain and hold that Muslims 
and Hindus are two major nations by any definition and test of a nation. 
We are a nation of a hundred million, and what is more, we are a nation 
‘with our own distinctive culture and civilisation, language and literature, 
art and architecture, names and nomenclature, sense of values atid pro- 
portion, legal laws and moral codes, customs and calendar, history and 
traditions, aptitudes and ambitions, in short, we have our own distinctive 
outlook on life and of life.” 


Jinnah’s contention was that the Muslims of India as a nation had 
the right of self-determination and the Muslims alone were to be entitled 
to vote and not the non-Muslims. He also pointed out that “there can- 
not be defence and similar matter of Common Concern, when it is ac 
cepted that Pakistan and Hindustan will be two separate independent 
sovereign States. Mahatma Gandhi refused to accept the Muslims of 


India as a nation distinct from the rest of the inhabitants of India. Mere 
assertion was no proof. 


In his letter, dated 24th September, 1944, Mahatma Gandhi suggested 
that “the aréds should be demarcated by a Commission approved by the 
Congress and the League. The wishes of the inhabitants of the areas 
demarcated should be ascertained through the votes of the adult popu- 
lation of the areas or through some equivalent method. 


“If the vote is in favour of separation, it shall be agreed that these 
areas shall form a separate State as soon as possible after India is free 
from foreign domination and can therefore be constituted into two sove- 
reign independent states, Theré shall be a treaty of separation which 
should also provide for the efficiént and Satisfactory administration of 
foreign affairs, defence, internal communications, customs, commerce and 
the like, which must necessarily continue to bé matters of common con- 
cern between the contracting patties. 
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“The treaty shall also contain terms for safeguarding the rights of 
the minorities in the two States. 


“Immediately on the acceptance of the agreement by the Congress 
and the League the two shall decide upon a common course of action for 
the attainment of independence of India. 


“The League will, however, be free to remain out of any direct 
action to which the Congress may resort and in which the League may 
not be willing to co-operate.” 


The negotiations were bound to fail. There was a fundamental dif- 
ference of approach towards the main question. The main object of the 
Congress was to win over the League with a view to achieving the inde- 
pendence of the country, and for that purpose it was prepared to pay 
some reasonable price. The Congress was not prepared to accept all the 
demands of the League. On the other hand, the League was not bother- 
ed about the independence of the country: It was anxious to secure the 
assent of the Congress to the establishment of Pakistan. Moreover, the 
League was not prepared to ignore its patron, the British bureaucracy in 
Thdia, who had consistently helped it in all difficult situations. 


A reference may be made to one very unfortunate result of the negoti- 
ations between Gandhiji and Mr. Jinnah, According to Maulana Abul 
Kalam Azad, “Gandhi’s approach to Mr. Jinnah on this occasion was a 
great political blunder. It gave a new and added f importance to Mr. 
Jinnah which the latter exploited to the full....Mr. Jinnah had lost much 
of the importance after he left the Congress in the twenties. It was large- 
ly due to Gandhi's acts of commission and omission that Mr. Jinnah re- 
gained his importance in Indian political life. As a consequence of 
Gandhi’s attitude of running after him and entreating him, many of the 
Muslims who were doubtful about Mr. Jinnah and his policy developed a 
new respect for Jinnah. Moreover, it was Gandhi „who first gave — 
to the title Quid-e-Azam or great leader, as applied to Mr. Jinnah. y 
addressing him in his letter as a Quid-e-Azam, he recognised him # rE 
leader and strengthened his position jn the eyes of the BreA uslims. 
(India Wines Freedom by Maulana Abul Kalam Azad, page 93). 


Desai-Liaquat Formula (1945) 


Although the negotiations between 
failed on the basis of the Rajagopalac 
by Bhulabhai Desai, Leader of the Congress Party 
Assembly, to solve the deadlock. This ultimately resu 
Liaquat formula of January, 1945 


5 i i i Kh neral Secretary of 
The genesis was described by Liaquat Ali me esi ce sities 


the All-India Muslim League, in these wor 5 ca sembly (1944) an ee 


distressing conditions IM the country, 


hips and plight of the people 
pie hee ae of Fe war. The War 


o indication as to 
when it would end, and it was the opinion of everyone et te Tena hice 
at least two years after the termination hostilities 1m ei pe neman 
the war to a successful conclusion against Japan- India ube Japan which 
base of the Allies for military operations in the Fat track pater hard- 
Meant greater sacrifices by the ople of eg in the past. 

ships and privations than what t ey had been fac g 


Mahatma Gandhi and M. A. Jinnah 
hariar formula, efforts were made 
in the Central Legislative 
lted in the Desai- 


informally discussed the prevailing | 
economic and otherwise; and the terri 


188 CONSTITUTIONAL HISTORY OF INDIA 


“It was recognised all-round that the Government of India, with its 
present composition, was incapable of dealing effectively with the various 
problems which had arisen and were bound to arise in the future. 


“Mr. Desai, during the course of the conversations, asked me about 
the attitude of the Muslim League with regard to some interim arrange- 
ment at the Centre and temporary reconstitution of the Governor-General’s 
Executive Council in a manner which would sécure for it the confidence 
of all the peoples, so that it may be able to help them in their present 
plight and deal more effectively than what had been done in the past 
with the serious situation that was bound to arise in. the future on account 
of the prolongation of the war. I explained to him the position in the 
light of the resolutions that were passed from. time to time by the Muslim 
League in his connection and told him that my personal view was that if any 
proposals. were made to ease the situation, the Muslim League was bound 
to give its very careful consideration to them, as it had always done in the 
past, because the Muslim League had always been anxious to come to the 
rescue of the people and assist them in their sad plight and help the coun- 
try in tiding over the difficult period ahead. Mr. Desai saw, me again in 
Delhi in the beginning of January this year just as I was leaving on a tour 
of the Madras Presidency and showed me some proposals which had been 
drafted for the formation of an Interim Government at the Centre, a copy 
of which he was good enough to give me and which was to be treated as 
strictly private and confidential, and on the basis of which he told me he 
was going to make an effort to bring about a change in the composition 
of the Government of India. 


“He told me his plan was to. meet. the Viceroy and Mr. Jinnah in this 
connection... I told him that in my personal opinion the proposals were 
such that they could be made a basis for discussion, but I did not see any 
prospect of his making any headway unless he could either get Mr. Gandhi 
to move in the matter personally or get his definite approval and open 
support for the move that he was making as Mr. Gandhi was the only per- 
son who could deliver the goods.on behalf of the Congress in the absence 
of the Working. Committee, During my talks with Mr. Desai, which were 
purely of a personal nature, I made it absolutely clear to him that what- 
ever I had said was my individual view and I was not speaking either on 
behalf of the Muslim League or any one else. If and when Mr. Desai felt 
that he could speak with authority on behalf of the Congress, he would 
have to approach the President of the All-India ‘Muslim League, who was 


the proper authority to ‘entertain any proposals on behalf of the Muslim 
League.” 


The following is the text of the roposals for tl i f the In- 
terim Government at the Centre:— Pae mean iormarion, o 


“The Congress and League agree that they will join in forming an 
Interim Government at the Centre. The composition of such Govern 
ment will be on the following lines: 


(a) “Equal number of persons nominated. by the Congress and the 
League in the Central Executive. Persons nominated need not be mem- 
bers of the Central Legislature. 


(b) “Representatives of minorities (in particular Scheduled Castes and 
the Sikhs). 


(c) “The Commander-in-Chief, 
“The Government will be formed and function within the framework 
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of the existing Government of India» Act. It is, however, understood that 
if the Cabinet cannot get a particular measure passed by the Legislative 
Assembly, they will not enforce the same by resort to any of the powers of 
the Governor-General or the Viceroy. This will make them. sufficiently 
independent of the Governor-General. 


“It is agreed between the Congress and the League that if’such Interim 
Government is formed, their’ first step would be to release the Working 
Committee members of the Congress. 


“The. steps. by which efforts would be made to achieve this end are, at 
prese»: indicated to take the following course. On the basis of the above 
understanding, somé way should be found to get the Governor-General to 
make a proposal or a suggestion that he desires an Interim Government to 
be formed at the Centre on the agreement between the Congress and the 
League and when ‘the Governor-General invites Mr. Jinnah, ‘and Mr. Desai 
either jointly or separately, the above proposals would be made, desiring 
that they are prepared to join in the forming of the Government. 


“The next step would be to get the withdrawal of section 93 in the Pro- 
vinces and to form as soon as possible Provincial Governments on the lines 
of a Coalition.” 


However, in spite of the honest efforts of Desai and, Liaquat Ali, no 
settlement could be secured. between the, Congress and. the Muslim League, 
and the deadlock continued till the surrender of Germany on 5 May, 1945. 


Wavell Plan (1945) 


On 14 June, Lord Wavell, Governor-General and Viceroy of India, 
gave a broadcast to the people of India. On the same day, L. S. Amery, 
Secretary of State for India, made a similar statement in the House of Com- 
mons. The thoughts and sentiments in both were practically the same. 
The modus operandi consisted in calling a conference of representatives 
chosen by ‘the Viceroy for the purpose of obtaining from the leaders of 
various parties a joint list or separate lists of worthy persons in order to 
constitute a new Executive Council of the Viceroy. Lord Wavell pleaded 
for “men of influence and ability to be recommended by the various parties 
who would be prepared, to. take decision and. responsibility of adminis- 
tration of all the portfolios including External Affairs,” except. the conduct - 
of war which was to be under the Commander-in-Chief. “There was to be 
an equal number of Muslims and Hindus other than the Scheduled Castes. 
The control of the Secretary of State for India and the Governor-General 
was to continue as provided under the Act of 1919. The veto of the Viceroy 
was to continue, although the same was not to be, used unreasonably. It 
was to be used not in the interest of England but in the interest of India. 
The proposals were to affect only British India and not the Indian States. 
To quote Wavell, “In regard, to the Indian States, while recognising that 
during the interim period the powers of the Crown representative will 
continue, it is clear that the National Government will have to deal with 
many matters which overlap and have concern with the states, €.g, trade, 
industry, labour, etc. Further the barriers between the States people and 
the princes and members of the National Government and other associates 
should be removed so as to help in mutual discussion, consultation and 
consideration of common problems and their solution.” 4 


Wavell pointed out that “If the meeting is successful I hope that we 
shall be able to agree on the formation of:the new Executive, Gouncil at 


the Centre and that Provincial; Ministries in Section 9% provinces would 
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resume office and ‘that these would be Coalitions.” However, “If the meet- 
ing should unfortunately fail, we must carry on as at present until parties 
come together.” 


Amery pointed out that “while His Majesty's Government were at all 
times most anxious to do their utmost to assist the Indians in the working 
out of a new constitutional settlement, it would be a contradiction in terms 
to speak of imposition by this country of self-governing institutions upon 
an unwilling India. Such a thing was not possible, nor could we accept 
the responsibility of enforcing such institutions at the very time when we 
were, by its parties, withdrawing from all control of British India affairs. 


“The main constitutional position remains therefore as it was. The 
Offer of March 1942, stands in its entirety without change or qualification. 
His Majesty's Government still hope that the political leaders of India will 
be able to come to an agreement as to the procedure whereby India’s per- 
manent future form of Government can be determined. 


The British Government had considered whether there was something 
which they could suggest in the interim period pending the formulation by 
Indians of their future constitutional arrangements, which would enable 
the Indians to co-operate with the British Government. It was clearly 
stated that “it is not the intention of His Majesty’s Government to intro- 
duce any change contrary to the wishes of the major Indian cor:munities. 
But they are willing to make possible some step forward during the interim 
period if the leaders of the principal Indian parties are prepared to agree 
to their suggestions and to co-operate in the successful conclusion of the 
war against Japan as well as in the reconstruction in India which must 
follow the final victory. To this end they would be prepared to see an 
important change in the composition of the Viceroy’s Executive. It is 
proposed that the Executive Council should be reconstituted and that the 
Viceroy should in future make his selection for nomination to the Crown 
for appointment to his Executive from amongst leaders of Indian political 
life at the Centre and in the Provinces, in proportions which would give 2 
balanced representation of the main communities, including equal propor- 
tions of Muslims and Caste Hindus.” 


The members of the Working Committee of the Congress were releas- 
ed from jails and high hopes were raised on all sides. Invitations were issu- 
ed to the leaders including Mahatma Gandhi and Jinnah for the proposed 
Conference to be held at Simla. The Conference met at 11 A.M. on 25 
June, 1945. All the invitees, except Mahatma Gandhi, were present. In 
his opening speech, Lord Wavell made it clear that the Conference was 
not intended to solve the complex problems of India. Moreover, it did 
not in any way prejudice or prejudge the final issue between the parties. 
He asked the members present to consider him as a sincere friend of India 
and help him in coming to some interim settlement. 


Maulana Abul Kalam Azad, as the President of the Congress, took 
pains to explain the position of the Congress. He made it clear that the 
British plan dealt with purely temporary and interim arrangements and 
it should not be regarded as a precedent for the permanent arrangement 
in future. He also attached considerable importance to the declaration 
that the provisional plan was intended as a preliminary step towards the 
achievement of the goal of India’s independence. He also made it clear 
that although the Congress Working Committee was taking part in the 
Conference, its decision had to be ratified by the All India Congress Com- 
mittee many of whose members were still in jails. Maulana Azad also 
sought certain clarifications from the Government. 


CONSTITUTIONAL DEVELOPMENT FROM 1937 TO 1947 191 


On 26 June, 1945, the Conference discussed the scope, functions and 
responsibilities of the Executive Council of the Governor-General. After 
about one hour session on 27 June, the Conference adjourned till 29 June 
to enable the delegates to continue their private discussions. On 28 June, 
the private deliberations of the Conference reached a stage of impasse bet- 
ween the Muslim League and the Congress. On 29 June, the Conference 
met as scheduled, but was adjourned after about an hour “to enable the 
delegates to carry on further consultations” to submit lists of names for the 
Executive Council. It was agreed to reassemble on 14 July, 1945 at Simla. 


In the meanwhile, the Secretary to the Governor-General wrote a 
letter to Mr. Jinnah on 29 June requesting to him “to prepare and send 
him a list giving the names of members of the Muslim League who, in your 
opinion, could suitably be included in the proposed Executive Council: 

e number of names in this list should be not less than eight or more 
than twelve.” Mr. Jinnah was given the choice to suggest “the names of 
persons of any community who are not members of the Muslim League.” 


On 1 July, 1945, Pandit G. B. Pant had a talk with Mr. Jinnah re- 
garding the fears expressed in the Muslim League circles that under the 
new proposals the Muslims would be in a minority and thus would not get 
a fair deal. On 2 July, Nawabzada Liaquat Ali Khan, General Secretary 
of the All-India Muslim League, gave an interview at Simla in which he 
contended that the stand of the Congress party for a share in the Muslim 
quota of seats in the proposed Executive Council was “most unreasonable 


and has no justification whatsoever.” 

On 7 July, 1945, Maulana Azad forwarded a panel of 15 names of 
whom five were caste Hindus, five Muslims, two non-caste Hindus, one 
Indian Christian, one Parsi and one Sikh. 


Mr. Jinnah sent a reply to the Viceroy on 7 July. 1945 in which he 
maintained “that all the Muslim members of the proposed Executive 
Council should be chosen from the Muslim League, subject to @ confiden- 
tial discussion between Your Excellency and the President of the Muslim 
League”, before they were finally recommended by the Viceroy to His 
Majesty’s Government for appointment. Mr. Jinnah had an interview 
with Lord Wavell on 8 July, 1945 for about an hour and a half. However, 
Lord Wavell refused to give a guarantee to Mr. Jinnah that all the Muslim 
members of the proposed Executive Council would be chosen from the 
Muslim League. On 9 July, 1945, Mr. Jinnah informed Lord Wavell: “I 
regret I am not in a position to send the names on be f n 
League for inclusion in the proposed Executive Council as desired by you: 


The Simla Conference met at 11 AM. on 14 July, 1945 and Lord 
Wavell made an official announcement of the failure of the Conference. 
The words used by him were: “The Conference has.---- failed. Nobody - 
can regret this more than I do myself. I wish to make it clear that the res- 
ponsibility for the failure is mine. The main idea un s 

ference was mine. If it had succeeded, its success could have been attribut- 
ed to me and I cannot place the blame for its failure upon any of the 


parties.” 

At Conference at Simla on 14 July, Maulana Azad stated that 
the A had failed because Mr- Jinnah insisted that the Muslim 
League alone must nominate all the Muslim members to the Execatie 
Council of the Viceroy and the demand was not acceptable to the Con- 
gress. To quote Maulana ‘Azad, “Two points arise out of the present 
position; the first is that the attitude of the Muslim League is responsi sle 
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ifor the failure of the Conference and the second point which emerges from 
the situation is that after the refusal of the Muslim League the question 
naturally came before the Viceroy whether a forward step should be taken 
-r not. The Viceroy decided not to take it for the present.” Again, “With 
a faltering step and wavering mind, we cannot cover our destination. It 
is good to think twice before taking a step forward. But when the step 
chas already been taken, hesitation is not virtue but weakness. If the British 
Government wish to give shape to things, they should have realised the 
communal condition. They should have been prepared not to surrender 
the right of veto to any group and thus block the path of progress.” 


Malik Khizar Hayat Khan Tiwana, Premier and leader of the Union- 
ist Party of the Punjab, stated on 15 July “that. the differences between 
them (the Congress and the League) were the cause of the failure of the 
‘Conference—not the allotment of a seat to a Punjabi Muslim.” In his 
Press statement issued on 15 July, Master Tara Singh, the Akali Sikh 
Leader, said: “The situation boiled down to this. The League insisted 
upon the recognition of its right to nominate all the Muslim members 
of the Executive Council, as the sole representative body of the Muslims. 
But the Congress refused to admit this position and insisted upon its , 
national character and consequently upon its right of nominating at least 
one of the Muslim members of the Executive Council. So the dispute was 
for one seat only which resulted in this gigantic failure.” The view of Dr. 
Khan Sahib, Premier of North-Western Frontier Province, was that “the 
entire responsibility of the failure of the Simla Conference lay on the obsti- 
nate attitude of Mr, Jinnah.” Dr. Shyama Prasad Mookerjee, President of 
‘the All-India Hindu Mahasabha, maintained that the Conference broke 
down: “because Mr. Jinnah’s increasing demands were unacceptable to 
others and the Viceroy was not prepared to have an interim settlement 
without the co-operation and consent of the Muslim League.” 


About the Simla Conf 


P i erence, the Times of London wrote: ‘There 
will be natural dis 


3 lisposition, in spite of Lord Wavell’s counsel, to place the 
blame for the failure’on Mr. Jinnah and the Muslim League.” The Daily 
Telegraph wrote: “As on previous occasions, the cause of the deadlock 
has been the ancient hostility between the Muslims and the Hindus. 
Though the Viceroy laboured tirelessly to produce a more accommodating 


spirit, Mr. Jinnah would not agree even to submit a list of names unless 


the exclusive right of the Muslim Lea i 
: gue to speak for the Muslims" was 
accepted in advance” The News Chronicle robberved: “The responsi- 
Conference was not Lord Wavell’s. It 
$ gre The Muslim League is no more 
) ¢ im India than the Congress is complete- 
ly representative of Hindu India." The Daily Mail remarked. “MT. 


Pps proposals and Simla was Mr. Jinnah’s town. 


sole leader of the Muslim League, he duly wrecked the Wavell pro- 


_ Mr. Jinnah justified his’ stand in these words: “On a’ final examin- 
ation and analysis of the Wavell Plan, wë found that it was a snare. There 
was the combination consisting of the Gandhi Hindu Congress who stand 
for India’s Hindu National Independence as one India and the latest ex- 
ponent of geographical unity, Lord Wavell, and Glancy-Khizr (leader. of 
the Punjab Unionist Party), who are bent upon creating disruption among 
the Mussalmans in: the Punjab and we were sought. to be pushed into. this 


arrangement, by which, if we had-agreed to, as proposed by Lord Wavell, 
we would have signed our death warrant” ? 
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Jinnah continued: “Next, in the proposed Executive we would be re- 
duced to a minority of one-third. All the other minorities, such as the 
Scheduled Castes, Sikhs and Christians have the same goal as the Con- 
gress. I have their grievances as minorities, but their goal and ideology 
is and cannot be different from or otherwise than that of United India. 
Ethnically and culturally they are very closely knitted to the Hindu society. 
I am not against full justice being done to all the minorities and they 
should be fully safeguarded and protected as such, wherever they may be, 
but in the actual working and practice, invariably their vote will be against 
us and there is no safeguard for us except the Viceroy’s veto, which it is 
well known to any constitutionalist, cannot be exercised lightly as every- 
day business against majority decisions with regard to the policy’ and the 
principles that will have to be laid down and measures adopted, both ad- 
ministrative and legislative. 


“On the top of this came the last straw on the camel’s back, that even 
about the five members of the Muslim bloc which were allotted to us 
<ommunal-wise, which is the essence of the Wavell proposals, we were told 
that the Muslim League was not entitled to nominate all the Muslim 
representatives as our chosen spokesmen and there were two claimants— 
the Congress which claimed two, and Glancy-Khizr on behalf of the Punjab 
claimed one. This move on the part of these two went at the very Toot 
and the very existence of the Muslim League regarding its position, charac- 
aer and status. But finally we broke as Lord Wavell insisted upon his 
having one non-Leaguer, a nominee of Malik Khizr Hyat Khan, represent- 


ing the Punjab Muslims.” 


It is contended on behalf of the Muslim League that once Mr. Jinnah 
came to know that Lord’ Wavell wanted to include a non-League Muslim 
from the Punjab, he was determined to wreck the Conference. ‘The re- 
ason was that he wanted to impress upon all the Muslim leaders in India 
and particularly the Muslim leaders of the Punjab that they were not 80- 
ing to get any prize offices by remaining outside the Muslim League. It 
was hoped that in that manner Mr. Jinnah would be able to bring all the 
Muslim Jeaders under the banner of the Muslim League. It is also point 
ed out that’ Sir Feroz Khan Noon, the Defence Member of the Executive 
Council of the Viceroy, assured Mr. Jinnah that Lord Wavell would not g0 
ahead with his plan without the approval of the Muslim League. It is also 
pointed out that Mr. Jinnah was not keen about the success of the Simla 
Conference because his claim that the Muslim League was the sole roe 
tative organisation of the Muslims had not been — established throug 
general elections. The North-Western Frontier Province had a Congress 
Ministry. The Punjab had a Unionist Ministry. The Sind Ministry of A 
Ghulam Hussain Hidayatullah was dependent on Congress support pr 
Bengal was under Section 93. Mr. Jinnah was in favour of oie geen 
elections so that the Muslim League, with its enhanced prestige an as 
larity in 1945, may be able to have Ministries of its own m some ii 
vinces, ‘That is the reason why Mr. Jinnah was not anxious about tne 
success of the Simla Conference. 


j i ana he Cripps Mission and the Wavell 
There is a close analogy between the STRE ing of drums and fanfare 


Plan. Cripps came to India in the midst of beati : F 
of trumpets. He raised high hopes and made extravagant ofi-t E 
promises to the Congress President and later denied Peene In ae 
case of the Wavell Plan, the Viceroy definitely stated at Simla that there 


was no question of his veto being eliminated. To that extent, he was 
am. 2 bs gh yo oF US fei ge att Poh Cripps came to Delhi and in- 
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vited Mahatma Gandhi to meet him, the Mahatma was so badly impresseé 
by his proposals that he expressed the surprise that of all the people, Cripps 
should have made himself a messenger of Britain with those proposals. In 
the case of the Wavell Plan Mahatma Gandhi felt that the Plan was sincere 
in spirit and contained the seeds of independence. When Cripps came to 
India, Mahatma Gandhi did not ask for the summoning of the Working 
Committee of the Congress at Delhi to consider his proposals. However, in 
1945, he asked for the summoning of the Working Committee to consider 
the Wavell Plan. Moreover, Cripps came to India at a time when the 
British people seriously feared a Japanese invasion of India. When the 
threat of invasion passed away, the Cripps Mission came to an abrupt end. 
Likewise, the Wavell Plan came to light when the Labour Party threatened 
the Conservative Party in the elections held in July 1945. The elections 
passed and the Wavell Plan also came to an unexpected end. It is pointed 
out that the Simla Conference was due to the Russian pressure as the 
Cripps Mission was due to the American pressure. In 1942 it was the 
Congress that broke the Cripps Mission. In 1945, it was the Muslim 
League that broke the Wavell Plan, although Lord Wavell took the blame 
on himself. Lord Wavell had assured the Congress President settlement 
out of wilfulness. In spite of this, the hand of Lord Wavell was stayed 
at the last moment as was the case with Cripps. The Cripps Proposals 
failed virtually on the third day of the deliberations of the Working Com- 
mittee which met on 29th March, 1942. The decision of the Working 
Committee was not made public on account of the special request of 
Cripps. In 1945, also, the Simla Conference failed on the third day of its 
meeting, i.e., 29th June, 1945. 


The failure of the Simla Conference convinced the Congress that 
nothing could be expected from the British Government so long as the 
Conservative Party remained in office. The British bureaucracy in India 
had allowed Jinnah to have his own way. 


According to V. P. Menon, “The Simla Conference afforded a last 
Opportunity to the forces of nationalism to fight a rear-guard action to 
preserve the integrity of the country, and when the battle was lost, the 
waves of communalism quickly engulfed it. Only the Hobbson’s choice of 
partition was left” (The Transfer of Power in India, p. 215). 


The Labour Party came to power on 10th July, 1945 and Lord Pethick 
Lawrence, an old friend of India, became the Secretary of State for India in 
Mr. Attlee’s Cabinet, In his speech to the new’ Parliament, the King 
Emperor referred to the Indian affairs in these words: “In accordance with 
the promises already made to my Indian peoples, my Government will do 
their utmost to promote in conjunction with the leaders of Indian opinion, 
early realisation of full self-government in India”, The war with Japan end- 
ed officially on the midnight of 14th August, 1945. Lord Wavell was sum- 
moned to London for consultations and he reached there on 25th August- 
Before his return, fresh election were announced in India both to the Cen- 
tral and Provincial Legislatures. 


Wavell’s Broadcast (Sept. 1945) 


Lord Wavell came to India on 18th September, 1945, and gave the 
following broadcast speech on 19th September, 1945: 


“After my recent discussion with His Majesty’s Government in London, 
they authorised me to make the following announcement: 
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Parliament, His Majesty's Government are determined to do their utmost: 
to promote, in conjunction with the leaders of Indian opinion, the early: 
realisation of full self-government in India. During my visit to Londors 
they have discussed with me the steps to be taken. 


“An announcement has already been made that elections to Central and’ 
Provincial Legislature, so long postponed owing to the war, are to be held 
during the coming cold weather. Thereafter, His Majesty’s Government 
earnestly hope that ministerial responsibility will be accepted by political 
leaders in all provinces. 


“It is the intention of His Majesty's Government to convene as soon 
as possible a constitution-making body and, as a preliminary step, they have 
authorised me to undertake, immediately after the elections, discussion 
with representatives of the Legislative Assemblies in the provinces, to as- 
certain whether the proposals contained in the 1942 Declaration are ac- 
ceptable or whether some alternative or modified scheme is preferable. 


“Discussions will also be undertaken with the representatives of the 
Indian States with a view to ascertaining in what way they can best take 
their part in the constitution-making body. 


“His Majesty’s Government are proceeding, to the consideration of the 
treaty which will require to be concluded between Great Britain and 
India. 


“During these preparatory stages the Government of India must be 
carried on and urgent economic and social problems must be dealt with. 
Furthermore, India has to play her full part in working out the new world 
order, His Majesty's Government have therefore further authorised me as 
soon as the results of the provincial elections are published, to take steps 
to bring into being an Executive Council which will have the support 
of the main Indian parties. 


“That is the end of the announcement which His Majesty’s Govern- 
ment have authorised me to make. It means a great deal, It means that 
His Majesty’s Government are determined to go ahead with the task of 
bringing India to self-government at the earliest possible date. They 
have, as you can well imagine, a great number of most important and 
urgent problems on their hands: but despite all their pre-occupations, they 
have taken time, almost in their first days of office, to give attention to 
the Indian problem, as one of the first and most important, That fact. 
is a measure of the earnest resolve of His Majesty’s Government to help 
India to achieve early self-government. E 


“The task of making and implementing a new constitution for India 
is a complex and difficult one, which will require goodwill, co-operation 
and patience on the part of all concerned. We must first hold elections’ 
so that the will of the Indian electorate may be known. It is not possible 
to undertake any major alteration of the franchise system. This would 
delay matters for at least two years. But we are doing our best to revise 
existing electoral rolls efficiently. ‘After the election, I propose to hold 
discussions with representatives of those elected and of the Indian States 
to determine the form which the constitution-making body should take, 
its powers and procedures. 


“The draft Declaration of 1942 proposed a method of setting up @ 


constitution-making body, but His Majesty's Government recognised that, 
Se at ne al tee ae Srualyed ane. e delicacy of the minority pro- 
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blems, consultation with the people's representatives is necessary before 
the form of the constitution-making body is finally determined. 


“The above procedure seems to His Majesty's Government and my- 
self the best way open to us to give India the Opportunity of deciding 
her destiny. We are well aware of the difficulties to be overcome, but are 
determined to overcome them. I can certainly assure you that the Gov- 
ernment and all sections of the British people are anxious to help India 
which bas given us so much help in winning this war. I for my part 
will do my best in the service of the people of India to help them to 
arrive at their goal, and I firmly believe that it can be done. 


“It is now for Indians to show that they have the wisdom, faith and 
courage to determine in what way they can best reconcile their differences 
and how their country can be governed by Indians for Indians.” 


Mr. Attlee’s Broadcast (Sept. 1945) 


Mr. Clement Attlee, the British Prime Minister, announced on the 
same date that the offer of 1942 “stands in all its fulness and purpose.” 
‘The following is the full text of his broadcast:— 


_ “The King’s speech at the Opening of the new Parliament contained 

this passage: ‘In accordance with the promises already made to my Indian 
ypeople, my Government will do their utmost to promote in conjunction 
with leaders of Indian opinion early realization of full self-government in 
India’ 
“Immediately after assuming office, the Government turned its atten- 
tion to Indian affairs and invited the Viceroy to come in order to review 
with him the whole situation, economic and political. These discussions 
have now concluded and the Viceroy has returned to India and has made 
an announcement of policy. 


“You will remember that in 1949 the Coalition Government made a 


draft declaration for discussion with Indian leaders, commonly known as 
the Cripps Offer. 


“Tt was proposed that immediately upon cessation of hostilities steps 
should be taken to set up in India an elected body charged with the task 
of framing a new Constitution for India, Sir Stafford Cripps took that 
offer to India but it was unfortunately not accepted by leaders of Indian 


political parties; the Government is, however, acting in accordance with 
fits spirit and intention. 


“The first step necessary is to get as soon as may be as democratic a 
representation of the Indian peoples as possible. War has in India, as 
in this country, prevented elections being held for a long time and the 
Central and Provincial Legislatures must now be rénewed. Therefore, as 
has already been announced, elections will be held in India in the coming 
cold weather. Electoral rolls are being revised as completely as time per- 
mits and everything possible will be done to ensure free and fair election. 


“The Viceroy has today made known our intention to follow the 
elections by positive steps to set up a Constituent Assembly of. Indian 
" elected representatives, charged with the task of framing a new Constitu- 
tion. Government has authorised Lord Wavell to undertake preliminary 
discussions with representatives of new Provincial Legislatures, as soon 
as they are elected to ascertain whether the proposals of the Cripps Offer 
are ‘acceptable as they stand, or whether some alternative or modified 


———————— 
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scheme should be preferable. Discussions will also take place with repre- 
sentatives of Indian States. 


“Government has further authorised the Viceroy as an interim mea- 
sure to take steps after the elections to bring into being an Executive 
Council, having the support of the main Indian Parties, in order that 
India may deal herself with her own social and economic problems and 
may take her full part in the working out of a new world order. 


“The broad definition of British policy towards India, contained im 
the Declaration of 1942, which had the support of all parties in this coun- 
try stands in all its fulness and purpose. This declaration envisaged the 
negotiation of a treaty between the British Government and the constitu- 
tion-making body. Government is giving immediate consideration to the 
contents of such a Treaty. It can be said here that in that treaty we shall 
not seek to provide for anything incompatible with the interests of India. 
No one having any acquaintance with Indian affairs will under-estimate 
the difficulties which will haye to be surmounted in the setting up and 
smooth operation of a constitution-making body. Still greater is the diffi- 
culty which will face the elected representatives of the Indian people in 
seeking to frame a constitution for a great continent containing more 
than 400,000,000 human beings. 


“During the war, Indian fighting men have in Europe, Africa and 
Asia played a splendid part in defeating the forces of tyranny and aggres- 
sion. India has shared to the full with the rest of the United Nations 
the task of saving Freedom and Democracy. Victory came through unity 
and through the readiness of all to sink their differences in order to attain 
the supreme object’ Victory. I would ask all Indians to follow this great 
example and to join together in a united effort to work out a Constitu- 
tion which the majority and minority communities will accept as a just 
and fair Constitution in which both the States and Provinces can find 
their places. The British Government will do their utmost to give every 
assistance in their power, and India can be assured of the sympathy of 
the British people.” f 

General elections were actually held towards the end of 1945. As 
regards the Central Assembly, the Muslim League won all the Muslim 
seats.. The Party position in the Central Assembly was that the Congress 
had 57, the Muslim League 30, Independents 5, ‘Akali Sikhs 2 and Euro- 
peans 8. The total number of elected seats was 102. In the Provinces, 
the Congress was able to form Ministries in Assam, Bihar, the United 
Provinces, Bombay, Madras, Orissa, the Central Provinces and: the North- 
Western Frontier. Province. Although» the Muslim League had goar 
equally well, ir was able to form Ministries only in Bengal and Sin 
The Muslim League won 79 out of 86 Muslim seats, but it was not able 
to form a ministry in the Punjab as it failed to have a clear majority in 
a-house.of 175 members., Khizr Hayat Khan Tiwana was, able to form 
a Ministry with the help,of the Congress and Sikh votes. In the North- 
Western Frontier Province, the Muslim League won 17 seats and the Con- 
gress 19, 

On 4 December, 1945, Mr. Herbert Morrison, Lord President of the 
Council and leader of the House of Commons, made a statement in the 
House of Commons on the Government Policy towards India. He point- 
ed out that the policy of the Labour Government was to promote the 
early realisation of full self-Government. in India. He also declared that 
His Majesty's Government regarded the setting up of a constitution-mak- 
ing body by which the Indians will decide their own future as a matter 
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of the greatest urgency. He also declared that His Majesty's Government 
were arranging for a Parliamentary delegation to go to India under the 
auspices of the Empire Parliamentary Association to convey in person the 
general wish and desire of the people of England that India should speedi- 
ly attain her full and rightful position as an independent partner state 
in the British Commonwealth and the desire of Parliament to do every- 
thing within its power to promote the speedy attainment of that objective. 


On 4th December, 1945, Lord Pethick Lawrence made the following 
statement in the House of Lords: “The statement made by the Viceroy 
after his return to India contemplates steps which His Majesty’s Govern- 
ment propose should be taken to promote early realisation of full self- 
government in India. 


~ “The full significance of these proposals does not seem to have been 
properly appreciated in India. 


“Since it is the firm conviction of His Majesty’s Government that it 
is by, and in consultation with directly elected representatives of the In- 
dian people that decisions as to the future of the Government of British 
India should be taken, it was necessary that preliminary elections should 
be held to the Provincial Legislatures and the Central Assembly in India. 


“It was announced that after the elections in India, preparatory dis- 
cussions would be held with the elected representatives of British India 
and with the Indian States in order to secure the widest measure of agree- 
ment as to the method of framing the constitution.” 


Pethick Lawrence added: “Unjustified suggestions have gained wide 
currency in India that these discussions would be a fruitful source of de- 
lay. I desire to make it plain that His Majesty’s Government regard the 
setting up of a constitution-making body by which Indians will decide 
their own future, and also other proposals embodied in the announcement 
as a matter of the greatest urgency. 


_, “This misunderstanding has led His Majesty's Government to con- 
sider whether opportunities of personal contact between this country and 


India which have been greatly interrupted during recent years cannot 
now be increased. 


“They regard it as a matter of importance that members of our own 
Parliament should have an opportunity to meet leading political Indian 
personalities to learn their own views at first hand. 


_“They would also be able to convey in persom the general wish and 
desire of the people of this country that India should speedily attain her 
full and rightful position as an Independent Partner State in the British 
Commonwealth and the desire of Parliament to do everything within our 
power to promote speedy attainment of that objective. 


“His Majesty's Government are, therefore, arranging for a Patliamen- 
tary Delegation to go to India under the auspices of the Empire Parlia- 
mentary Association. 


“The intention is that this. party should leave this country as soon as 
possible. In view of the difficulties of transport, it will be limited in size. 
The Delegation will be selected by the Association in consultation with 
parliamentary representatives of the chief political parties in this country. 

“During the transition towards complete self-government, India will 
be passing through difficult times. No greater disservice could be done to 
future Indian Government and to the cause of Democracy than to permit 
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the foundations of the State to be weakened and the loyalty of its servants 
to those who are in authority to be undermined before the new Govern- 
ment comes into being. 


“Therefore the Government of India cannot divest itself of the res- 
ponsibility which rests upon it and i a all Provincial Governments in 
preserving law and order and of resisting any attempt to resolve constitu- 
tional issue by force. 


“The realisation of full self-government can only come by orderly 
and peaceful transfer of control of the machinery of State to purely In- 
dian authority. 

“His Majesty's Government could not permit any attempt to be made 
to break the loyalty of the administrative services Or of the Indian Armed 
Forces, and they will give full support to the Government of India, secur- 
ing that their servants are protected in the performance of their duty and 
that the future constitution of India shall not be called into being by 
force or threat of force. 


“In addition, the great need of India, whatever Governments are in 
power, is to raise the standards of life, of education and of health of the 
masses of people. 


“Boldly conceived plans to meet this are already in being and His 
Majesty’s Government are giving every encouragement to proceed with 
them so that improving of social conditions may 80 forward simultaneous: 


ly with the institution of self-government.” 


‘Address of Wavell (10th December, 1945) 


Addressing the annual function of the ‘Associated Chamber of Com- 
‘merce, Lord Wavell remarked thus on 10th December, 1945: “I can as 
sure you unreservedly that the British Government and the British people 
honestly and sincerely wish the Indian people to have their political free- 
dom and a Government or Governments, of their own choice. But there 
are certain elements of the problem which we must recognize., It is not 
a simple problem; it cannot and will not be solved by repeating a pass 
word or a formula, 


“Quit India’ will not act. as the magic ‘Sesame’ which © F 
Baba’s cave. It cannot and will not be solved by. violence. Disorder anc 
violence are in fact the one thing that may check the pace of India’s 
progress. There aré various parties to the settlement who must ower 
or other reach a measure of agreement amongst themselves—Congress, the 
largest political party in Indias the minorities, of whom the Muslims me 
the most numerous and most important; the Rulers of Indian States; an 
the British Government. 

“The objective of all is the same—the freedom and welfare often 
I do not believe an agreed solution between the parties 1s cn ez 
ido not believe it would even be very difficult, given goodwill, ; 
sense and patience on all sides: And yet we uand. on the edge of a 
tragedy. For it will bea grim 1 £ 
atmosphere of racial and communal hatred is allowed to pr 
‘cussions which are to take place next year; and i 
that atmosphere. nt, and J as their agent 

“l can assure you that His Ma: esty’s: Government! an ent, 
will do our best % secure a to help India to frame e icing 
tion, and to secure the support of the principal parties 1n tri 
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Government so as to enable them to bear a full share of responsibility 
for administering the country during interval before the change of con- 
stitution can be made. His Majesty’s Government has recently said so 
clearly, has emphasized the urgency it attaches to a solution; and means 
what it says. But it must, have help and co-operation in securing a satis- 
factory solution and no solution will be satisfactory which will result in 
chaos and bloodshed, interference with trade and industry, and perhaps 
famine and general misery. 


“I am an old soldier, perhaps know better than you the horrors and. 
wastefulness of bloodshed and strife, particularly civil strife. We have to 
avoid this; we can avoid it. We have to agree between ourselves; we 
can’ agree, if we are really determined to do sò. Hindus and Muslims 
have to live together in this great land; they surely can arrange the terms 
on which they will do so. 


“The Indian States, which included so large a part of India and its 
people, have to be accommodated within the Indian Union, if that is to 
prosper; they represent a very important element in the life of India, 
and often a very progressive one. Finally, there is the British Govern- 
ment and the British people. 


Z tepen that it is our earnest wish and endeavour to give India 
freedom; but we cannot and will not abandon our responsibilities with- 
out bringing about some reasonable settlement. 


“I do appeal most solemnly and earnéstly at this critical moment of 
Indian history for goodwill on the part of all leaders. We are going 
through a very difficult and testing time, and it will need coolness and 
wisdom ‘if ‘we are to avoid calamity. In so far as I can help by personal 
contact I am always prepared to do so. 


“The welfare of the people, the greatness and prosperity of a nation 
depend on the efficiency and devotion of the Civil Services, the Police, 
the Armed Forces......who, must be servants of the Government, not of 
a political party. There could be no greater disservice to the future of 
India than to endeavour to undermine the confidence of the Services oT 
to draw them into the political arena, I can assure the Services, as His 
Majesty's Government has just done, that they will receive all support in 
the proper fulfilment of their duty.” ° 


On l January, 1946, Lord Pethick Lawrence observed thus in @ 
broadcast: “I want you to. realise that myself, the British Government, 
and, I believe, the whole. of the British people earnestly desire to see 
India rise ‘to the free and full status of an equal partner in the British 
Commonwealth’, We will do our utmost to assist India to attain that. 
position. There is no longer any need for denunciations or organised 
pressure to secure this end. If there was ever a time when there was 
cause for that, it is no longer.” ' 


The British Parliamentary: delegation arrived in New Delhi on © 
January, 1946 and left'India'on 8 February, 1946. after visiting various 
parts of the country and after discussions with various political parties 
of India. The leader of the delegation was Professor Robert Richard. 
In his final Press conference, he said, “There are deep divisions among 
you, but these divisions disappear in the unity with which you very right- 
ly demand a measure of self-government...,..We are all conscious of the 
fact that India has at last attained political manhood.” 
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Statement of Secretary of State (Feb. 1946) 


On 19th February, 1946, Lord Pethick Lawrence made a momentous 
declaration in the House of Lords in which he announced the decision. 
of the British Government to send a special mission of Cabinet Ministers 
to resolve the constitutional deadlock in the country. The full text of 
his announcement reads: “The House will recall that on 19th Septem- 
ber, 1945, on his return to India after discussions with the British Gov- 
ernment, the Viceroy made a statement of policy in the course of which 
he outlined the positive steps to be taken immediately after the Central 
and Provincial elections, to promote, in conjunction with leaders of 
Indian opinion, early realisation of full self-government in India. 


“Those steps include: first, preparatory discussions with elected. re- 
presentatives of British India and with Indian States in order to secure 
the widest measure of agreement as to the method of framing a consti- 
tution. 

“Second, the setting up of constitution-making body» and third, the 
bringing into being of an Executive Council having the support of the 
main Indian parties. 

“Elections at the Centre were held at the end of last year and im 
some of the Provinces they are also over and responsible governments are 
in the process of formation. 

“In other Provinces, polling dates are spread over the next few weeks. 
With the approach of the end of the electoral campaign, the British, Gov- 
ernment have been considering the most fruitful method of giving effect 
to the programme to which I have referred. 


“In view of the paramount importance not only to India and ‘to the 
British Commonwealth but to the peace of the world of a successful: out: 
come of discussions with leaders of Indian opinion, the British Govern- 
ment have decided, with the ap oval of His Majesty the King, to send 
out to India a special mission © Cabinet Ministers, consisting of the Sec 
retary of State for India (Lord Pethick Lawrence), the President of the 
Board of Trade (Sir Stafford Cripps) and the First Lord ‘of Admiralty 
(Mr. A, V. Alexander), to act in association with the Viceroy 1m this matter. 


“This decision has the full concurrence of Lord Wavell. 


“J feel sure that the House will give. its support and goodwill to ne 
Ministers and the Viceroy in carrying out à task in which the saa i i 
400,000,000 people and crucial issues both for India and the world wi 


be at stake. 


“During the absence of these N 
self assume responsibility for Admiralty b 
(Mr. Herbert Morrison) will be in charge © 


g “So far as India and poraa n 
nder-Secretary of State (Major Arthur t 
ing my own AER but he will be able to rely upon Ll ganna 
of the Prime Minister, whenever it is require and he will ea er intro 
ant issues to him, particularly those affecting Burma nea n s 
ment will not, like the Viceroy, be in personal touch with myselt. a 
Mr. Clement Attlee made a similar statement in the House of Com- 
mons and added that the Mission would go to India towards the end * 
d 1 a nba: 


March’ 1946. ; 


Ministers, the Prime Minister will him- 
: usiness and the Lord President 
f the Board of Trade. 
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The Cabinet Mission Scheme 


The Mission reached Delhi on March 24, 1946. Prolonged discus- 
sions took place between the members of the Mission and the leaders of 
the Congress and the Muslim League. 


The members of the Cabinet Mission found that they were not able 
to accept either the point of view of the Congress or that of the Muslim 
League. Mr. Jinnah demanded a sovereign Pakistan. The Congress was 
opposed even to the creation of an All-India Union on a three-tier basis. 
Hence the Mission came to the conclusion that it must decide the matter 
in a manner which it considered to be the best under the circumstances. 
The view of the Mission was that a new interim Government should be 
formed and that should be entrusted with the task of setting up an All- 
India Commission from the elected members of the Provincial and Cen- 
tral Assemblies. That Commission was to decide whether there were to 
be one or two sovereign states in British India. If the Commission failed 
to come to a decision within 30 days, the question was to be decided by 
taking votes. If the dissenting minority was more than a certain pre- 
scribed percentage, the question whether they should be allowed to form 
a Separate state was to be decided in the following manner. The Muslim 
representatives in each of the Legislative Assemblies of Sind, North-West- 
ern Frontier Province, the Punjab and Bengal (with the addition of the 
district of Sylhet from Assam) were to meet separately to decide whether 
they would like to separate from the rest of India or not. Baluchistan 
was to be separated if the contiguous Provinces voted for separation. If 
the Muslim representatives of North-Western Frontier Province voted 
against separation, the Province was still to be separated if the surround- 
ing Provinces voted for separation, The non-Muslim representatives of 
the districts in which the non-Muslims were in majority and which were 
‘contiguous to India were to be allowed to yote whether they should be 
separated from their parent Provinces and attached to the territory of 
India. If 75% of the Muslim representatives voted for separation, they 
were to have a Constituent Assembly to frame a constitution for their own 
area. This scheme was rejected both by the Congress and the Muslim 


League. Ultimately, the Cabinet Mission announced their final scheme on 
16 May, 1946. 


After pointing out the impracticability of the Pakistan scheme, the 
statement of May 16 recommended that the new constitution of India 
should take the following basic form:— 


“(1) There should be a Union of India, embracing both British India 
and the States which should deal with the following subjects: Foreign 
Affairs, Defence, and Communications; and should have the powers neces- 
sary to raise the finances required for the above subjects. é 


“(2) The Union should have an Executive and a Legislature constitu- 
ted from British India and States’ representatives, Any question raising 
a major communal issue in the Legislature should require for its decision 
a majority of the representatives present and voting of each of the two 
major communities as well as a majority of all the members present and 
voting. 

“(3) All subjects other than the Union subjects and all residuary 
powers should vest in the Provinces. 


‘(4) The States will retain all subjects and powers other tham those 
«ceded to the Union. 


an 


E een 
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“(5) Provinces should be free to form Groups with executives and 
tures, and each Group could determine the Provincial subjects to be 
taken in common. 


“(6) The constitutions of the Union and of the Groups should contain 
a ision whereby any Province could, by a majority vote of its Legis 
Jative Assembly, call for a reconsideration of the terms of the constitution 
after an initial period of 10 years and at 10 yearly intervals thereafter.” 


As regards the constitution-making machinery, it was provided that 
the Legislative Assemblies of the Provinces would elect the members of 
that body on the basis of one representative for one million of the popu- 


lation. The Sikh and Muslim legislators were to elect the quota of their 
communities determined on the population basis, Others were to elect 


the representatives for the rest of the population. The representatives 
from the provinces were to divide themselves into three sections A, B and 
©. Section C was to consist of the representatives of Bengal and Assam, 


Section B of the Punjab, Sind and North-West Frontier Province and 


Section A of the rest of the provinces of India. “These Sections shall pro- 
ceed to settle the Provincial Constitution for the Provinces inclu in 
tach Section, and: shall also decide whether any Group Constitution shall 
be set up for these provinces and, if so, with what provincial subjects the 
Group should deal.” The representatives of the Sections of the Indian 
States were then to reassemble and settle the Union constitution. 


‘Fable of Representation 


Section A 
Province General Muslim Total 
Madras 45 4 49 
Bombay 19 2 2 
United Provinces 47 8 55 
Bihar al 5 36 
Central Provinces 16 l 17 
Orissa 9 0 9 
Total : 167 a 187 
pik tic r i 
Section B 
Province General Muslim Sikh Total 
Punjab 8 16 4 28 
N.W. Frontier Province o 3 4 
Sind 1 3 0 
Pe Ce ae E E 
Total : 9 22 4 35 
ot Pe ae E 
Section © 
Province ; General Muslim Total 
Bengal by 33 60 
Assam f 3 10 
Total: 35 Mi ie 70 
Total for British India , ae 
Maximum for States Repent 
Total: 385 
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The Provinces of India were given the power to opt out of the Groups 
by a decision of their Legislatures after the general elections under the 
new Constitution. 


The Resolutions of the Union Constituent Assembly regarding major 
communal issues were to require a majority of the representatives present 
and voting of each of the two major communities. The Chairman of the 
Constituent Assembly was to decide which resolution raised major com- 
munal issues and was to consult the Federal Court before giving his de- 
cision. f tC 

A plan for the Interim Government was also envisaged in the Scheme 
of May 16, 1946, 


The Cabinet Mission’ declared on May 12, 1946 that the British Gov- 
ernment’ could not and would not in ‘any circumstances transfer para- 
mountcy to an Indian: Government. However, it was made clear that 
when a new self-governing Government or Governments came into being 
in British India, it would not be possible for the British Government to 
carry out the obligations of paramountcy. In that case, all the rights sur- 
rendered by the States to the paramount power were to return to the Indian 
States. “Political arrangements between the States on the one side and 
the British Crown and British India on the other will thus be brought to: 
an end. The void will have to be filled either by the States entering into 
a federal relationship with the successor Government or Governments in 
British India, or failing this entering into particular political arrangements. 
with it or them.” ‘his policy hasbeen described as “a political scorched- 
earth policy,” 


Merits 


The Cabinet Mission Scheme had both its merits and demerits. (1) 
Its greatest merit was that the Constituent Assembly was to be constituted 
on the democratic principle of population strength. The principle of 
weightage was discarded altogether, (2) The democratic method of the 
decision of issues by simple majority was adopted in the case of communal 
issues: However, safeguards were provided for minorities. (3) The pro- 
posals also provided for an Indian Union of Provinces and States, and 
rejected the idea of Pakistan completely, This was the last attempt made 
by British statesmen to save the country from division and disaster, Some 
of the anomalies of the Scheme were also due to the desire of the mem- 
bers of the Cabinet Mission. to save Indian unity at any cost. (4) The 
Scheme required that all the members of the Constituent Assembly were 
to bé Indians. Neither the British Government nor the non-official 
Europeans in India were to be given any representation in the Constituent 
Assembly. The European members of the Provincial Assemblies were to 
absent themselves from voting. (5) It was subsequently provided that there 
was to be no interference with the work of the Constituent Assembly cither 
by the British Government or by its officials in India. Within the frame- 
work of the Scheme the Constituent Assembly was to be its own master. 


Demerits 


However, there were also certain defects in the Cabinet Mission 
Scheme: (1) Although the rights of the Muslim minority were protected, 
the same was not done with regard to the other minorities like the Sikhs 
in the Punjab. (2) The proposals of the Cabinet Mission with regard to 
the grouping of the provinces were not clear, Both the Congress and the 
Muslim” League interpreted the provisions differently. The Muslims re- 
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garded the compulsory grouping of the provinces as one of the corner- 
stones of the Cabinet Mission proposals and were not prepared to come to 
a compromise on that question. ‘The Congress stand was that the making 
of groups was optional for the provinces. The latter were free to join 
or not to join any group. As a matter of fact, Mahatma Gandhi asked 
the people of Assam not to join the group if they did not approve of the 
same. They were asked not to care for the consequences. To solve this 
difficulty, it was suggested that the provinces may join provisionally, but 
later on freedom may be given to them to leave it if they so desired. The 
Congress suggested that the matter might be referred to the Federal Court 
for decision. However, the British Government gave its verdict in favour 
of the compulsory grouping of the provinces. The Muslim League won 
and the Congress lost its point. (3) Another defect of the Scheme was the 
order in which the Union and Sectional ‘Assemblies were to meet and work 
and draft their constitutions. It looked ridiculous first to form the con- 
stitutions of the groups and thei provinces and then to frame the constitu- 
tion of the Centre or the Union. | It was like putting the cart before the 
horse. This practical difficulty would have been experienced if whole 


scheme had been worked out in actual practice. 


It is desirable to trace the events that followed after the publication 
‘of the Statement of May 16, 1946. The All India Muslim League passed 
a resolution on June 6, 1946 by which it accepted the Scheme in its en- 
tirety. The resolution of the Muslim League accepting the scheme stated: 
“In as much as the basis and the foundation of Pakistan are inherent in 
the Mission’s plan by virtue of the compulsory grouping of the six Muslim 
Provinces in Sections B and G, it is willing to co-operate with the constitu- 
tion-making machinery proposed in the scheme outlined by the Mission, 
in the hope that it would ultimately result in the establishment of com- 
plete sovereign Pakistan, and the consummation of the goal of independence 
for the major nations, Muslims and Hindus, and all the other people in- 
habiting the vast sub-continent. It is for these reasons that the Muslim 
League is accepting the scheme and will join the constitution-making 
body, and it will keep in view the opportunity and right of secession of 
Provinces or groups from the Union, which have been provided in the 
Mission’s plan by implication.” ‘ 

The Muslim League accepted the Cabinet Mission Scheme because it 
provided for a weak centre and an opportunity to large Muslim majority 
Provinces like the Punjab and Bengal to dominate in their respective 
Sections. Those Sections were allowed to frame both Group and Provin- 
cial Constitutions. The Provinces were given the right to opt out but 
only after the first general elections and under the terms of the constitu- 
tions settled by the Sections. Moreover, under Sections B and C, the 
Muslim League was getting the entire territory of the Provinces like the 
Punjab, Bengal and Assam. in parts of which the non-Muslims were m a 
majority. The Congress was not happy with the Cabinet Mission Scheme 
as it provided for the compulsory grouping of the Provinces. In other 
words, a Province like North-Western. Frontier Province in which a Con- 
gress Government was functioning, could be compelled to join Section B. 
The Province of Assam which had a Hindu majority, could be compelled 
to join Section C. Mr, Jinnah was right in saying that Gabinet Mission 
Scheme was a sugar-coated pill for the Congress. Mr, Jinnah was deter- 
mined to have Pakistan and he found that the Cabinet Mission Scheme 
gave him an opportunity to have it. To“begin with, he would have the 
compulsory grouping of the Provinces in the North-West and North-East. 
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When the group constitutions of Sections B and C were prepared, he could 
decide later on to leave the Union of India. In that case, what he was 
going to have would be the whole of the Punjab, Sind, North-Western 
Frontier Province, Bengal and Assam. Once these areas became indepen- 
gent of the Union of India, the Hindu populations from those areas could 
be turned out making room for the Muslims from the rest of India to take 
their place. The great merit of the Cabinet Scheme from the point of 
view of the Muslim League was that it gave them the whole of the Punjab 
and the whole of Assam and Bengal. If the Congress had accepted this 
Scheme, it would have lost the whole of the Punjab and the whole of 
Bengal and Assam. By not accepting it, the Congress was ultimately able 
to save East Punjab, the whole of the Province of Assam minus the dis- 
trict of Sylhet and the whole of West Bengal. That explains the reason 
why the Muslim League enthusiastically accepted the Cabinet Mission. 
Scheme by a resolution passed on 6 June, 1946. The Working Committee 
of the Congress passed a resolution on 26 June, 1946 by which it accepted 
the scheme partially. The Congress accepted only that part of the Scheme 
which dealt with the constitution-making of the country. The view of 
the Congress was that the grouping of the Provinces was not to be com- 
pulsory. However, the Congress rejected the Interim Government Scheme 
on the ground that the clarifications given on the subject were not accept- 
able to it and the resolution of the Working Committee of the Congress 
was ratified by the All-India Congress Committee. 


Formation of Interim Government 


Mr. Jinnah who had accepted the Scheme in its entirety, asked Lord 
Wavell to invite the Muslim League to form the Interim Government but 
Lord Wavell refused to oblige him as he was anxious to bring the Con- 
gress also into the Interim Government, 


On 22 July, 1946, Lord Wavell wrote a personal and confidential letter 
pes Jinnah with proposals to form an Interim Government. It was 
stated therein that the Interim Government would consist of fourteen 
members. Six members including one Scheduled Caste representatives, 
hoe pe nominated by the Congress, five members would be nominated 
yt oa ae League. Three representatives of the minorities would be 
Te matted by Viceroy. One of these three places would be kept for Sikhs. 
gress or the Muslim League to object to 
party, provided those were accepted by 
lios was to be decided after the parties 
t and had submitted their names. The 
were each to have an equitable share 
Mr. Jinnah was also informed that as- 
Interim Government which had been 
ae mee pad May, 1946, to Maulana Azad 
‘a ended his letter wi ing words: 
We should not spend further time in ea tiene ce out at 
once a Government on the basis Proposed above. If it does not work and 
vou find the conditions unsatisfactory, it will be open to you to withdraw, 
but I am confident that you will not” It is clear from this letter that 


the Muslim League was not to have the tight to object to the Congress 
nominating a Muslim in its quota of six. 


Mr. Jinnah sent his reply on 31 July, | i the 
Viceroy that ‘Your ANEGA a ee 


eon eeall a6 (eee 


CONSTITUTIONAL DEVELOPMENT FROM 1937 TO 1947 207 


majority to the Congress as against the Muslim League to start with..... I 
think you will appreciate that when you start with six Congress and five 
Muslim League with a Congress majority, the minority representatives will 
hold a very strong position as a balancing element, who would be nomi- 
nated by you without even consultation with the Muslim League and this 
is a serious departure from what we are assured of in your letter of June 
Dig nav ” In the end, Mr. Jinnah informed the Viceroy that there was no 
chance of the Muslim League accepting the proposal. 


But even before writing this letter on $1 July, 1946, Mr. Jinnah and 
the Muslim League Council had passed a resolution on 29 July, 1946 in 
which the Muslim League withdrew its earlier acceptance of the Cabinet 
Mission Scheme. In that resolution, it was declared that “now the time 
has come for the Muslim Nation to resort to Direct Action to achieve 
Pakistan, to assert their just rights, to vindicate their honour and to get 
rid of the present British slavery and the contemplated future caste-Hindu 
domination.” Mr. Jinnah called upon the Muslims throughout India to 
observe 16 August, 1946 as Direct Action Day. He told the Muslims: 
“Our motto should be discipline, unity and trust in the power of our own 
nation. If there is not sufficient power, create that power. If we do that, 
the Mission and the British Government may be rescued, released and freed 
from being cowed down by the threats of the Congress that they would 
launch a struggle and start non-co-operation. Let us also say that.” „Mr. 
Jinnah also declared, “This day we bid good-bye to constitutional 
methods. ..... today we have also forged a pistol and are in a position to 
use it” (Leonard Mosley: The Last Days of the British Raj, p. 29). 


In reply to Mr. Jinnah’s letter of $1 July, 1946, Lord Wavell wrote to 
him a personal, secret and final letter on 8 August, 1946 in which he stated 
that the basis of representation was the same as the Muslim League Work- 
ing Committee had accepted on 25 June, 1946, Lord Wavell also inform- 
ed Mr. Jinnah that in view of the League Resolution of 29 July, 1946, he 
had decided to invite the Congress to make proposals for an interim Gov- 
ernment, The Working Committee of the All-India Congress Committee 
also authorised the Congress President to accept the invitation of the 
Viceroy to form the Interim Government. On 12 August 1946, the Viceroy 
issued a communique from New Delhi in which it was announced: His 
Excellency, the Viceroy, with the approval of His Majesty's Government, 
has invited the President of the Congress to make proposals for the im- 
mediate formation of an Interim Government and the President of the 
Congress has accepted the invitation. Pandit Jawabarlal Nehru. will sonz 
ly visit New Delhi to discuss his proposals with His Excellency, the 
Viceroy.” On 18 August, 1946, Pandit Jawaharlal Nehru wrote a, letter i 
Mr, Jinnah from Wardha informing him about the Viceroy’s invitation to 
him as Congress President to form the Interim Government. In the same 
letter, Mr. Nehru wrote: “I have accepted this invitation. I feel = fi 
first step should be to approach you and seek your co-operation in t : or- 
mation of a coalition provisional Government. | It is naturally ol eare 
to have as representative a Government as possible.» - y Mr. el ee 
Mr. Jinnah on 16 August at Bombay and after the meeting, ei ehru 
announced: “Co-operation in the formation of the Provisional pec 
ment is being offered to the Congress by all elements excepting the Mushm 
League for the moment.....- We shall always look for the larger measure 


of co-operation. .....- 4 


i i At 
16 August, 1946 was Direct Action Day for the Muslim League. 
16 August, 1946 was Dircel se”. Chief Minister of Bengal. He 
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was an enthusiastic supporter of the Muslim League and also a member 
of the Working Committee of the All-India Muslim League. He has been 
described as an “outwardly affable but inwardly ruthless politico.” In the 
issue of the Calcutta Statesman on 5 August, 1946, he wrote, “Bloodshed 
and disorder are not necessarily evil in themselves, if resorted to for a noble 
<ause, Among Muslims today, no cause is dearer or nobler than Pakis- 
tan....." On 16 August, 1946, the Muslims of Calcutta did havoc on the 
Hindus. Their shops were looted. Hindu men, women and children 
were mercilessly butchered. This state of affairs continued in Calcutta for 
three days. On 18 August, 1946, the figure of casualties mounted to 1,000 
Killed and 2,000 injured. As the trouble continued till 20 August 1946, 
the total toll of communal carnage in Calcutta was 15,000 dead and wound- 
ed. An eye-witness account is in these words: “Even small boys and girls 
were killed by mobs. In one place, a three year old child is stated to 
‘have been killed and nailed to the door. Fiendish mobs raiding residences 
are said to have thrown down children from second and third floor bal- 
conics in some places. Mobs armed with axes, daggers, lathies and other 
‘weapons raided houses and shops, battered the doors, looted, butchered or 
maimed the residents on whom they could lay hands, threw petrol and 
Kerosene on the building, set fire to it and went on their way to carry out 
similar fiendish work elsewhere.” È 


Although. Mr. Ian Stephens, the. editor of the Statesman, was pro- 
Muslim, he was constrained to write in these words about the Calcutta- 
Killing: “When we wrote two days ago, conditions in Calcutta were horrify- 
ing. They have gone beyond that since. Whatever the appropriate ad- 
Jective is, they were nothing in comparison with what we have subsequent- 
ly seen. The latest estimate of dead is 3,000, who have lain thick about 
the streets. The injured number many thousand and it is impossible to 
say how! many business houses and private dwellings have been destroy- 
ed.- This is not a riot, It needs a word found in medieval history, a fury. 
Yet fury sounds Spontaneous, and there must have been some deliberation 
and organizaton to set this fury on its way. The horde who ran about 
battering and killing with lathis may have found them lying about or 
brought them out of their own pockets, but that is not to be believed. We 
have already commented on the bands who found it easy to get petrol and 
vehicles when no others were permitted on the streets. It is not mere sup- 
position that men were brought into Calcutta to make an impression....-.. 
thousands have been brutally hurt, smashed eyes, smashed jaws, smashed 
limbs, of men, women and children—these are the kind of political argu- 
ments the’ twentieth century does not expect....What befell India’s largest 
city last week was no mere communal riot, as we have hitherto understood 
the sanguinary term. For three days, the city concentrated on unrestrain- 
ed civil war. Upon whom the main guilt for it rests is manifest. ‘There 
has been criticism of the Governor. We do not think he has emerged 
particularly well. But none except a very great man holding his tradi- 
tionally constitutional office during such a swift crisis could have done so- 
Where the primary blame lies is where we have squarely put it—upon the 
Provincial Muslim League Cabinet which carries responsibility for law and 
order in Bengal, and particularly upon the one able man of large adminis- 
trative experience, the Chief Minister (Suhrawardy). That in the whole 
of India the only Province where carnage occurred, on the Leaguc’s pro- 
fessed peaceful Direct Action Day, should have been in Bengal, where a 
League Ministry holds office, astounds us.” i? 


The Calcutta atrocities were followed’ by the riots in Noakhali. It is 


. 


i eee et ee 


F CONSTITUTIONAL DEVELOPMENT FROM 1937 TO 1917 209 


E e A T 
Uifficult to describe the hardships and sufferings of the Hindu men, women 
aud children. To quote, “The echoes of the Calcutta riots have hardly 
died down ere we have reports of massacres more dire and disastrous still. 
Harrowing tales of murder, loot and arson which made the Calcutta killing 
pr into msignilicance have occurred in Noakhali and Tipperah Districts.” 

Phe indignities to which Hindu women were subjected in Noakhali 
brought forth protests from all over the country. 


Government on 17 and 18 August, 1946. On 24 August, Lord Wavell 
officially announced the resignation of the care-taker Government which 
had been appointed by the Viceroy m June 1946. He also approved of 
the appointment of an Interim Government proposed by the Congress 
C Party. Jt was announced that the Interim Government would take office 
on 2 September, 1946, and would consist of six Congressmen, five Muslims 


Mr. Nehru formed the Interim Government on 2 September, 1946, 
When he was taking oath inside, there were cries of Pakistan outside. The 
demonstrators were shouting that they would have Pakistan at any cost. 


Muslim League Joins Interim Government 


Lord Wavell was not satisfied with having secured co-operation from 
the Congress. He also wanted the Muslim League to join the Interim 
Government. Mr. Jinnah was also anxious to join the Interim Govern 

t the battle of Pakistan 
from a position of strength. It was in this atmosphere that Lord Wavell 
invited Mr. Jinnah to come to New Delhi and see him. Mr. Jinnah an 
to Delhi from Bombay on 15 September, and met the Viceroy on 16, 2 
and 28 September, 1946. On 2 October, Mr. Jinnah met the Viceroy for 
nearly an hour. On 5 October, Mr. Jinnah and Mr. Nehru met in New 
Delhi at the residence of the Nawab of Bhopal and talked for more than 
three hours. Between 6 October and 13 October, Mr. Nehru and Mr. 
Jinnah corresponded with each other regarding the new formula of E S 
pective positions of the Congress Party and the Muslim League in the bs 
ecutive Council of the Governor-General. Mr. Jinnah also correspon i 
with the Viceroy. On 3 October, 1946, Mr. Jinnah wrote a letter pe 
Viceroy virtually accepting his proposals of an Interim EAER A 
mentioned in his letter of 22 July, 1946. However, he made one 


ation “ ; A include in the remaining five men 
ion “that the Congress should not ' On 12 October, Mr. Jinnah 


bers of their quota a Muslim of their choice”. n 

met the Viceroy again. On the same day, the Viceroy wrote y Paba 
informing him that “the Muslim League are ai TA "Caer though any 
one they wish from their own quota of seats m d His Majesty before 
nt a reply in which 
he observed that “it will be fatal to leave the entire field of aa ES Eldre 
of the Central Government in the hands [lie E faint Government) 
“We have decided to nominate five (members Of Ge 
a Pie of the Muslim League.” a a same 

Mr. Jinnah: “I am glad to know hat the F ames 
join the Interim ovement and requested Mr. Jin we ag oa Ali 
Of five representatives. The names sent by Mr. ah and Jogendra 
Khan, I. I. Chundrigar, A. R. Nishtar, Ghazanfar i : han 

Nath Mandal. Mr. Jinnah carefully selected only those P 
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likely to put up fight for the Muslim League and Pakistan in the Interim 
Government. He did not include men like Nawab Ismail Khan and 
Choudury Khaliquzzaman because they were moderates and were anxious 
to come to terms with the Congress. Even Hussain Imam who was the 
leader of the Muslim League Party in the Council of State was not selected. 
Even Nazimuddin was not included as Jogendra Nath Mandal, a Scheduled 
Caste Minister in the Muslim League Ministry of Bengal, was to be taken. 


With regard to the distribution of the important portfolios, Mr. Jinnah 
played the game skilfully, The impression given by him was that he was 
not interested in other portfolios but was concerned about the position 
of the Vice-President of the Executive Council of the Viceroy. He rightly 
came to the conclusion that he would get the best bargain if he allowed 
the Viceroy to do the bargaining for him. The Viceroy suggested to the 
Congress to give up the Home Department which was held by Sardar 
Patel. However, the Congress was not prepared to give to the Muslim 
League the portfolios of Home and Defence. The Congress thought that 
if the portfolio of Finance was offered to the Muslim League, the latter 
would refuse it on account of the proverbial Muslim inability io handle 
Finance. If the League accepted it, they would make fools of themselves. 
The League demanded that the Office of the Vice-President should go by 
rotation to the Congress and the League but the League was offered the 
Vice-Chairmanship of the Co-ordination Committee of the Cabinet. Ex- 
perience showed that the Congress was in the wrong. Liaquat Ali Khan 
was able to manage the Department of Finance with the help of Choudhuri 
Mohammad Ali. With the Department of Finance under its control, the 
Muslim League was able to give the maximum trouble to the Congress 
Ministers. Sardar Patel is said to have observed: “Whatever proposal he 
made was either rejected or modified beyond recognition by Liaquat Ali.” 
With the help of Choudhuri Mohammad Ali, Liaquat Ali Khan prepared 
a Budget by which he imposed heavy taxes on the high incomes of the 
rich Hindu industrialists who were supporting the Congress. Liaquat Ali 
also proposed the setting up of a Commission to investigate charges of tax 
evasion made against industrialists and businessmen. Cleverly, Liaquat 
Ali did not disclose the details of the Budget to the members of the Cabinet 
but got its assent only to the general principles of the Budget. The re- 
sult was that when the Budget was presented in the Central Assembly, there 
was a lot of hue and cry. It was contended that the object of the Budget 
was to cripple commerce and industry which was largely in the hands of 
the Hindus. What applied to the Department of Finance equally applied 
to other Departments under the control of the nominees of the Muslim 
League. It was found that the Muslim League ministers were trying to 
create the greatest amount of friction and disharmony in the Government. 
Every Department of theirs became a cell of the Muslim League. It ap- 
peared that there were two hostile camps in the Government of India. 
‘There was absolutely no co-operation. It was difficult to say how long 
such a state of affairs could continue without a break-down. 


Outside the Government, there were serious differences between the 
Congress and the Muslim League with regard to the interpretation of the 
Cabinet Mission Scheme on the question of the grouping of the Provinces: 
The contention of the Muslim League was that grouping was compulsory. 
Mahatma Gandhi openly expressed the opinion that grouping was optional. 
A similar view was held by Jawaharlal Nehru, K. M. Munshi and other 
constitutional experts of India. The situation became so serious that the 
British Government invited the Congress and Muslim League leaders tO 
London. The London meeting was attended by Jawaharlal Nehru, Baldev 
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Singh, Jinnah and Liaquat Ali Khan. The final decision of the British 
Government was in favour of the Muslim League. The British Govern- 
ment issued the following statement on 6 December, 1946: “The Cabinet 
Mission have throughout maintained the view that decisions of the Sections 
should, in the absence of an agreement to the contrary, be taken by a 
simple majority vote of the representatives in the Sections. This view 
has been accepted by the Muslim League, but the Congress have put for- 
ward a different view. They have asserted that the true meaning of the 
statement, read as a whole, is that the Provinces have the right to decide 
both as to grouping and as to their own Constitutions. 


“His Majesty’s Government have had legal advice which confirms that 
the statement of 16 May means what the Cabinet Mission have always 
stated was their intention. This part of the statement, as so interpreted, 
must, therefore, be considered. an essential part of the scheme of 16 May 
for enabling the Indian people to formulate a Constitution which His 
Majesty's Government would be prepared to submit to Parliament. It 
should, therefore, be accepted by all parties in the Constituent Assembly.” 


The first session of the Constituent Assembly was held on 9 December, 
1946 but the same was boycotted by the Muslim League. The resolutions 
passed by the Constituent Assembly were denounced by the Muslim League 
as ultra vires, invalid and illegal. The Congress demanded the resignation 
of the Muslim League nominees in the Interim Government on the ground 
that the League was not taking part in the proceedings of the Constituent 
Assembly and was also committed to a programme of Direct Action. A 
similar demand was made by the Muslim League for the resignation of 
Congress nominees. A very serious situation arose in the country. The 
Viceroy did not know what to do. It was difficult to pick and choose bet- 
ween the Congress and the Muslim League. Whichever party was favour- 
ed, the other party was bound to create mischief. 


Attlee’s Statement (February, 1947): On February 20, 1947, Mr. At- 
iee, the Prime Minister of England, made his famous declaration. He 
referred to the differences among the Indian parties which were prevent 
ing the Constituent Assembly from functioning as it was intended that 
it should, It was of the essence of the plan that the Assembly should 
be fully representative. He said: “His Majesty's Government desire to 
hand over their responsibility to authorities established by a constitution 
approved by all parties in India in accordance with the Cabinet bat 
Plan. But unfortunately there is at present no clear prospect that su 
a constitution and such authorities will emerge. ‘The present state of un- 
certainty is fraught with danger and cannot be indefinitely prolonged. 
His Majesty’s Government wish to make it clear that it is their definite 
intention to take necessary steps to effect the transference of power to 
responsible Indian hands by a date not later than June 1948. 


“This great sub-continent now containing over four hundred cogs 
people has for the last century enjoyed peace and security as a part o 
the British Commonwealth and Empire. Continued peace and security 
are more than ever necessary today if the full possibilities of economic 
development are to be realised and a higher standard of life attained by 
the Indian people. 


“His Majesty's Government are anxious to hand over their saa 
sibilities to a Government which, resting on the sure foundation of the 
Support of the people, is capable of maintaining peace and administering 
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India with justice and efficiency. It is, therefore, essential that all parties 
should sink their differences in order that they may be ready to shoulder 
the great responsibility which will come upon them next year. 


“After months of hard work by the Cabinet Mission a great measure 
of agreement was obtained as to the method by which a Constitution 
should be worked out. This was embodied in their statement of May 
last. His Majesty's Government agreed to recommend to Parliament a 
constitution worked out in accordance with the proposals made therein 
by a fully representative Constituent Assembly. but if it should appear 
that such a constitution will not have been worked out by a full represen- 
tative Assembly before the time mentioned in paragraph 7, His Majesty's 
Government will have to consider to whom the powers of the Central 
Government in British India should be handed over, on due date, whether 
as a whole to some form of Central Government for British India, or im 
some areas to the existing Provincial Governments or in such other way 
as may seem most reasonable and in the best interests of the Indian people. 


“Although the final transfer of authority may not take place until 
June, 1948, preparatory measures must be put in hand in advance. It is 
important that the efficiency of the civil administration should be main- 
tained and that the defence of India should be fully provided for. But 
inevitably, as the process of transfer proceeds, it will become progressive- 
ly more difficult to carry out to the letter all the provisions of the Gov- 
ernment of India Act, 1935. Legislation will be introduced in due course 
to give effect to the final wansfer of power. 


“In regard to the Indian States, as was explicitly stated by the Cabi- 
net Mission, His Majesty's Government do not intend to hand over their 
powers and obligations under Paramountcy to any Government of British 
India. It is not intended to bring Paramountcy, as a system, to a col 
clusion earlier than the date of the final transfer of power, but it is com 
templated that for the intervening period the relation of the Crown with 
individual States may be adjusted by agreement. 


“His Majesty's Government will negotiate agreements in regard to 
matters arising out of the transfer of power with representatives of those 
to whom they propose to transfer power. 


“His Majesty's Government believe that British commercial and in- 
dustrial interests in India can look forward to a fair field for their enter 
prise under the new conditions. The commercial connection between 
India and the United Kingdom has been long and will continue to be 
to their mutual advantage. 


“His Majesty's Government cannot conclude the statement without 
expressing on behalf of the people of this country their goodwill and good 
wishes towards the people of India as they go forward to this final stage 
in their achievement of self-government. It will be the wish of everyone 
in these Islands that, notwithstanding constitutional changes, the associa- 
tion of the British and Indian peoples should not be brought to an end, 
and they will wish to continue to do all that is in their power to further 
the well-being of India.” It was also announced that Lord Mountbatten 
was to succeed Lord Wavell as the Viceroy of India. It was stated thal 
Lord Mountbatten was to be entrusted with the task of transferring tO 
Indian hands the responsibility for the Government of British India im 
a manner that would best ensure the future happiness and prosperity © 
India. 
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The following is the text of the letter addressed to Mounthatten by 
Prime Minister Attlee containing the instructions of -the British Govern- 
ment: “The statement which was issued at the time of the announce- 
ment of your appointment sets out the policy of the Government and the 


principles in accordance with which the transfer of power to Indian hands 
should be effected. 


“My colleagues of the Cabinet Mission and I have discussed with you 
the general lines of your approach to the problems which will confront 
you in India. It will, I think, be useful to you to have on record the 
salient points which you should have in mind in dealing with the situ- 
ation. I have, therefore, set them down here. ` 

“jt is the definite objective of His Majesty's Government to obtain 
a unitary Government for British India and the Indian States, if possible 


within the British Commonwealth, through the medium of a Constituent 


Assembly, set up and run in accordance with the Cabinet Mission's plan, 
and you should do the utmost in your power to persuade all Parties to 
work together to this end, and advise His Majesty’s Government, in the 
light of developments, as to the steps that will have to be taken. 


“Since, however, this plan can only become operative in respect of 
British India by agreement between the major Parties, there can be no 
question of compelling either major Party to accept it. 


“If by October 1 you consider that there is no prospect of reaching 
a settlement on the basis of a unitary government for British India, either 
With or without the co-operation of the Indian (princely) States, you 
should report to His Majesty’s Government on the steps which you con- 
sider should be taken for the handing over of power on the due date. 
“Tt is, of course, important that the Indian States should adjust their 
relations with the authorities to whom it is intended to hand over power 
in British India; but as was explicitly stated by the Cabinet Mission, His 
Majesty's Government do not intend to hand over their powers and obli- 
essor Government. It is not 10- 


gations under paramountcy to any succ Á : h 
tended to bring paramountcy as a system to a conclusion earlier than the 


date of the final transfer of power, but you a authorised, at such time 
as you think appropriate, to enter into negotiations with individual States 
for adjusting their relations with the Crown. 

“You will do your best to persuade the ruler of any Indian State 1m 


whicl iti w to progress rapidly towards some 
ich political progress has been slo p g NERE, and assist the 


form of more democratic government. You wi tl 
States in coming to fair sty just arrangements with the leaders of British 
India as to their future relationships. 

the Interim Government you will be guided 
by the general terms of the Viceroy's letter of 30 May, 1946 to g: Pre- 
sident of the Congress Party, and of the statement made by the Secretary 
of State for India in the House of Lords on 13_ March, 1947. These 
statements made it clear that, while the Interim Government would not 
have the same powers as a Dominiori Government, His Majesty's Com 
ment would treat the Interim Government with the same consultation anc 
consideration as a Dominion Government, 


and give it the greatest por 
sible freedom in the day-to-day exercise of the administration of the 
country. 


“In your relations with 


“It is essential that there should be the fullest co-operation with the 
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Indian leaders in all steps that are taken as to the withdrawal of Bi itis 
power so that the process may go forward as smoothly as possible, 


“The keynote of vour administration should therefore be the close 
cooperation with the Indians and vou should make it clear to the whol 
of the Secretary of State’s Services that this is so, and that it is their dut 
to their countries to work to this end. 


“You should take every opportunity of stressing the importance @ 
ensuring that the transfer of power is effected with full regard to the dé 
fence requirements of India. In the first place, vou will impress up 
the Indian leaders the great importance of avoiding any breach in W 
continuity of the Indian Army and of maintaining the organization 6 
defence upon an all-Indian basis, Secondly, vou will point out the mi 
for continued collaboration in the security of the Indian Ocean area 
which provision might be made in an agreement between the two 
tries. At a suitable date, His Majesty's Government would be ready | 
send military and other experts to India in order to assist in discuss 
the terms of such an agreement. 


“You will no doubt inform Provincial Governors of the substance 
this letter.” 


Mountbatten and Partition of India 


Lord Mountbatten reached India on 22 March, 1947. On 
March. the Muslim League observed the Pakistan Dav. On 27 M: 
Mr. Jinnah declared: “I am fighting for Pakistan, which means I 
fighting for the freedom of India. I am fighting for Pakistan becaus 
is the only practical solution for solving the problem and the other i 
of a United India and a rule based on parliamentary system of Go’ 
ment is a vain dream and an impossibilitv. India is neither a country 
a nation. but is a score of nations.” There were serious riots in 
Punjab in the month of March. Those riots were preceded by a 
virulent agitation by the Muslim League in the Punjah. Sind and the Ni 
Western Frontier Province. The Muslim Teague volunteers were given 
free hand to do whatever thev pleased. Thev were allowed to go to 
roofs of the Government buildings and hoist the Muslim League flags a 
there was none to ask them why they were doing so. Whatever the M 
T.eaene did was watched with patience and internal satisfaction by 
British bureaucracy. Even when the riots broke out in March 1947, thi 
was no Government machinery to stop them. The eve witness accom 
of the havoc brought about by the Muslim rioters at Rawalpindi and 
neighbourhood were simply disgusting. Hindus and Sikhs were m 
ed and burnt and thrown into the drains, There was none to care f 
their dead bodies. Tn the foundations of present Islamabad near Rat 
pindi lie the blood of the innocent Hindus and Sikhs who had done nothi 
to deserve their fate. Alan Campbell Tohnson who accompanied Ut 
Mountbatten on a visit to Kahuta. near Rawalpindi, writes: “We arriv 
to find that the havoc in the small town was very creat. Picking our ¥ 
through the rubble. we conld see that the devastation was as thorough 
anv produced by fire-bomb raids in the war, This particular comm 
orgy involved the destruction of Sikhs and their livelihood by Moslems 
were proving difficult to track down. The Muslims in the area seem 
be avite pleased with themselves, and to be unable to anpreciate that | 
local Sikh traders were one of the principal sources of their own 


” 


perity.....” One is really amazed how such a thing could happen in t 
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neighbourhood of Rawalpindi which was one of the biggest Military Head- 
quarters of the Government of India. ‘There was no dearth of the soldiers 
who could be sent from the Cantonment to the scene of the riots at a 
moment's notice. ‘There was the Chaklala Aerodrome at hand from where 
the bombers could fly to control the situation and stop the rioters. One 
cannot help observing that at this critical time, the Englishmen forgot 
their duty and behaved like partisans. India had a Governor-General in 
Lord Wavell who was every inch a General but even he kept quiet, Even 
he could do nothing at the time of the Calcutta killing or at the time 
of Rawalpindi riots. 


The fact of the matter is that when Lord Mountbatten reached India, 
the situation in the country was drifting towards a civil war. ‘There was 
no love lost between the Hindus and the Muslims in the country. In the 
cities where the Hindus and the Muslims lived, each was determined to 
destroy the other. A Hindu would not live in the area where the Muslims 
predominated and vice versa. There was no security of life or property. 
People were disposing of properties in areas inhabited by the other com- 
munity, The whole situation was volcanic. The Government officials 
were taking sides. Barring noble exceptions, the general trend was that 
no Muslim was prepared to do anything for a Hindu who was formerly 
his friend or neighbour. The country was divided into hostile camps. 


When Lord Mountbatten was faced with such a situation, he came to 
the inevitable conclusion that the only solution for India was the partition- 
ing of the country. He found that even Congress leaders like Sardar Patel 
and Jawaharlal Nehru were forced by the circumstances to admit that there 
was no other way. The unity of India was very dear to them but it was 
found that the circumstances were such that the same could not be main- 
tained. Mahatma Gandhi was of the definite opinion that it was better 
to face a civil war than to have partition of the country. He is stated to 
have declared that the partition “will be over my dead body.” However, 
the situation in the country became so horrible that even he was convert- 
ed to the point of view that the only solution for the country was its 
partition. It appears that both Patel and Nehru were impressed by the 
argument that it was better to have a smaller India where thev could do 
what they pleased than to have a bigger India where the Muslim League 
will not allow them to do anything. Within hardly two weeks of the 
arrival of Mountbatten in India, it became clear that India was going to 
be partitioned. It is pointed out that Lord Mountbatten was not enamour- 
ed of the Cabinet Mission plan as it was not his own child. The circum- 
stances dictated the partitioning of the country. We are | i 
April, 1947, Lord Mountbatten was discussing Liaquat Ali Khan's paper 
on the division of the Armed Forces. On 19 April, Lord Ismay, Chief of 
the Viceroy’s Staff, emphasised the difficulty of East Pakistan and West 
Pakistan who were so much separated from each other. The reply of 
Mountbatten was that “Whatever its implications, he was beginning to 
think that Pakistan was inevitable.” On 97 April, the news leaked out 
in the press that the Government of India was thinking of the partitioning 
of the country. The reaction of Lord Mountbatten was: “The more nite 
papers speculate about partition, the more they are Legion yer = 
opinion for its arrival.” It appears that even before the arrival 0 
Mountbatten, the Cabinet Mission plan had already collapsed. 

to the 


The first plan of Lord Mountbatten was to hand over power. (© g 
Provinces or to such confederations of Provinces as, the latter might de- 
cide to form. He was also in favour of partitioning the Provinces of 
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Bengal and Punjab with a view to separate the predominantly Muslim 
areas from the predominantly non-Muslim areas. He was also in favour 
of allowing the Muslim district of Sylhet the option of joining the Muslim 
Province of Bengal. In the case of North-Western Frontier Province, 
fresh elections were to be held to ascertain the wishes of the people. 


There was opposition to his proposals. Sir Evan Jenkins, Governor 
of the Punjab, opposed the partition on the ground that the divided Pro- 
vinces would still be having minorities. The contention of the Governor 
of Bengal was that the division of Bengal would make East Bengal a rural 
slum. Mr. Jinnah contended that the division of the Punjab and Bengal 
would destroy the administrative and economic fabric of the Provinces 
which had been built up during the last century. He contended that ulti- 
mately there would be exchange of populations between India and Pakis- 
tan and the problem of the minorities would be automatically solved in 
that manner. Mr. Jinnah'’s argument was that if the Punjab and Bengal 
were to be partitioned, then the other Provinces where the Muslims lived 
in large numbers must also be partitioned. 


Lord Mountbatten sent his plan to London on 2 May with Lord Ismay 
and his secretary, George Abell. He reauested the British Government to 
send their approval by 10 May, 1947, He was thinking of putting his plan 
before a meeting of the party leaders of 17 Mav, 1947. However, when his 
plan came back from’ London. many changes had been made in it. Tt is 
said that when he showed the same to Jawaharlal Nehru. he told the 
Viceroy frankly that the Congress would not accent it. The scheme was 
likely to result in the Balkanization of India. When Lord Mounthatten 
found that Nehru was opnosed to the draft he had received from London. 
he decided to make another attempt. The plan of V.P. Menon was ex- 
amined. According to that plan, the transfer of nower was to take place 
on the basis of Dominion Status to India and such other areas as wanted 
to senarate from India and form another state. Lord Mountbatten found 
that Nehru was not opposed to a plan according to which power was to 
he transferred to two Central Governments on the basis of Dominion 
Status. The provisions with regard to the partitioning of the Punjab. 
Renal and Assam were already known. The wishes of the Muslim areas 
of the Punjab, Beneal. Sind and the North-Western Frontier Province 
could also be ascertained. The geat merit of the scheme of V. P. Menon 
was that as an able draftsman, he was able to put together many ideas 
into one plan. Tord Mountbatten left for London on 18 May, 1947 and 
came back to India after getting the approval of the British Government. 
The final plan that emerced is known as “Statement regarding the method 
of transfer of power, 3 June, 1947.” 


The Monnthatten Plan or Tune 3 Plan. The situation in India was 
very tense. The Musim League was carrying on its wear and tear DTO- 
gramme for creatine chaose in India. At this time, a strong agitation was 
started for the partition of Rengal and Punjab. Tt became evident to 
everybody that the unitv of India could not be maintained under anv cit- 
cumstances. Jinnah declared that the Muslim Teaone will not vield an 
inch in its demand for Pakistan,’ Tt was then that the Mountbatten Plan 
or Tune 3 Plan was pnblished. Tt was stated in the Plan that “it has al- 
wavs been the desire of His Majesty's Government that power should be 
transferred in accordance with the wishes of the Indian people themselves. 
This task would have been greatly facilitated if there had been agreement 
among the Indian political parties. In the absence of such an agreement 
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the task of devising a method by which the wishes of the Indian people 
can be ascertained has devolved on His Majesty's Government. After 
full consultation with political leaders in India, His Majesty's Government 
have decided to adopt for this purpose the Plan set out below. His 
Majesty's Government wish to make it clear that they have no intention 
of attempting to frame any ultimate constitution of India. This is a 
matter for the. Indians themselves. Nor is there anything in this Plan to 
preclude negotiations between communities for a United India. 


“Jt is not the intention of His Majesty's Government to interrupt the 
work of the existing Constituent Assembly. Now that provision is made 
for certain provinces specified below, His Majesty's Government trust that, 
as a consequence of this announcement the Muslim League representatives 
of those provinces, a majority of whose representatives are already partici- 
pating in it, will now take their due share in its labour. At the same 
time, it is clear that any constitution framed by this Assembly cannot 
apply to those parts of the country which are unwilling to accept 
it. His Majesty's Government are satisfied that the procedure below 
embodies the best practical method of ascertaining the wishes of the people 
of such areas on the issue whether their constitution is to be framed (a) in 
the existing Constituent Assembly; or (b) in a new and separate Constituent 
Assembly consisting of the representatives of those areas which decide not 
to participate in the existing Constituent Assembly. When this has been 
done it will be possible to determine the authority or authorities to whom 
power should be transferred.” 


In order to ascertain the views of such areas as to whether they want- 
ed a new Constituent Assembly or not, the following procedure was laid 
down in the June 3 Plan. The Provincial Legislative ‘Assemblies of Bengal 
and Punjab were to mect in two parts, one representing the Muslim 
majority districts and the other the rest of the Province. “The members 
of two parts of each Legislative Assembly sitting separately will be em- 
powered to vote whether or not the provinces should be partitioned. If 
a simple majority of either part decides in favour of partition, partition 
will take place and arrangements would be made accordingly.” _The Legis- 
lative Assembly of Sind was to take its own decision at a sepecial meeting. 
A decision by referendum was provided for in the case of the North-Western 
Frontier Province. The Muslim-majority district of Sylhet was to decide 
by a referendum whether it would join East Bengal or remain mM Assam. 


It was made clear that the policy of the British Government towards 
the Indian States remained unchanged. It was the same as was stated 
on May 12, 1946. The statement also provided for the creation of a Bound- 
ary Commission to settle the details of the boundaries in case partition was 
decided upon. The statement concluded thus: “His Majesty's Govern- 
ment propose to introduce legislation during the current session for the 
transfer of power this year on a Dominion Status basis on one or two suc 
cessor authorities according to decisions taken as a result of this announce: 


ment. This will be without prejudice to the tight of the Indian Consti- 


tuent Assemblies to decide in due course whether or, not the part of Le 
in respect of which they have authority will remain within the Britis 
Commonwealth.” ? 


In his broadcast on June 8, 1947, Lord Mountbatten declared: “The 
whole Plan may not be perfect; but like all Plans, its success will depend 
on the spirit of goodwill with which it is carried out. I have always felt 


that once it was decided in what way to transfer power the transfer should 
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take place at the earliest possible moment, but the dilemma was that if we 
waited until a constitution set up for All-India was agreed, we should have 
to wait a long time, particularly if partition were decided on, whereas if 
we handed over power before the Constituent Assemblies had finished their 
work we should leave the country without a constitution. The solution to 
this dilemma which I put forward, is that His Majesty’s Government should 
transfer power now to one or two Governments of British India each 
having Dominion Status as soon as the necessary arrangements can be 
made. This I hope will be within the next few months.” 


In his broadcast to the nation, Jawaharlal Nehru. Vice-President of 
the Interim Government, endorsed the Plan and said: “It'is with no joy 
in my heart that I commend these proposals to you, though I have no 
doubt in my mind that this is the right course. For generations we have 
dreamt and struggled for a free and independent united India. The pro- 
posal to allow certain parts to secede if they so will is painful for all of us 
to contemplate. Nevertheless, I am convinced that our present decision is 
the right one even from the larger viewpoint. .....” 


In his broadcast on the same day, Mr. Jinnah said: “It is clear the 
Plan does not meet in some important respécts our point of view....... 
But so far as T have been able to gather, on the whole, the reaction in the 
Muslim circles in Delhi has been hopeful.” It is obvious that Mr. Jinnah 
did not say in so many words that he accepted the 3 June Plan on behalf 
of the Muslim League. This he did in spite of the fact that Lord 
Mountbatten requested him to make a categorical statement with regard 
to the acceptance of the Plan by the Muslim League. 


On behalf of the Sikh Community, Sardar Baldev Singh who was the 
Defence Member in the Interim Government, observed thus in his broad- 
tast: “The Plan that has now been announced... , . is not a compromise. 
I prefer to call it a statement. It does not please everybody, not the Sikh 


Community anyway, but it is certainly something worthwhile, Let us take 
it at that.” 


The comment of the Hindustan Times was that the 3 June Plan was 
the “most impartial and carefully thoughtout plan devised for the quickest 
and Most peaceful transfer of power....the main thing about the new plan 
which must appeal universally to the People of India is that it has been 
accepted by the Congress, the Moslem League and the Sikhs. This new 


hope of agreement among conflicting parties should itself commend the 
plan to the people. ...” 


the unity of India and would oppose the disintegration of India, has be- 
trayed the country by agreeing to 
ference.<......% 


On 10 June, 1947, the Council of the All India Muslim League met 
in New Delhi and passed a resolution accepting the 3 June Plan. It re- 
solved “to give full authority to the President of the All India Muslim 
League, Qaide-Azam Jinnah, to accept the fundamental principles of the 
plan as a compromise and to leaye it to him, with full authority to work 
out all the details of the Plan in an equitable and just manner with regard 
to carrying out the complete division of India on the basis and funda- 
mental principles embodied in His Majesty's Government's Plan, including 
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Defence, Finance and Communications... . - » It is to be noted that the 
resolution of the Muslim League did not say in so many words that it ac 
cepted the 3 June Plan but rather it authorised Mr. Jinnah “to accept the 
fundamental principles of the Plan.” The resolution of the Muslim 
League was forwarded to the Viceroy. 


On the same day, the National Executive of the Socialist Party of India 
met in New Delhi and resolved that it “expresses its distoproval of and grief 
at the proposed division of the Country” as envisaged by the 3 June Plan. 


opinion, the only redeeming feature of the plan is the acceptance of the 
principle of partition of the Punjab...... while the plan is designed to 
carve out a sovereign Muslim State to satisfy Muslim demands, it fails to 
provide for the Sikhs any position of power or status or any means for the 
protection of their interests in the constitution-making machinery...... id 


The Working Committee of the All India Maijlis-Ahrar passed on 13 
June, 1947, a resolution in which it declared that the $ June Plan would 
result in the “political subjugation of Pakistan in the shape of economics 
and Defence alliances. Ahrars have always stood for complete indepen- 
dence and as such the Majlis cannot lend its support to ka 


An emergency meeting of the All India Congress Commttiee was held 
in New Delhi in the Constitution House to consider the 3 June Plan under 
the presidentship of Acharya Kripalani. On 15 June. it passed a resolu- 
tion by 157 votes to 29 votes. The resolution read: “The All India Con- 
gress Committee accept the proposals embodied in the announcement of 
June $ which have laid down a procedure for ascertaining the will of the 
people concerned... .. The Provosals of June 3, 1947. are likely to lead to 
the secession of some parts of the country from India. However much 
this may be regretted, the All India Congress Committee accepts this possi- 
bility in the circumstances now prevailing.” 


Speaking on the resolution, Jawaharlal Nehru emphasized the fact 
that “It must be realised that it is not possible to coerce unwilling parts 
to remain in the Indian domain.” Sardar Patel observed that el | 
to choose between “partition or complete Balkanisation and age 
What Gandhiji said was that although he had previously opposed is is- 
tan. “sometimes certain decisions however unpalatable they may be, have 
to be taken.” 


i i f the Com- 
At the end of a ten-day session, the Central Committee of the 
munist Party of India passed the following resolution in New ee ri oe 
June, 1947: “The Mountbatten ‘Award of June 3 does not £ 


: Š e ble- 
real independence but is the culmination of a dow “i 
which while making concessions to the national demand to transfer power. 


of real independence. The British policy of divide and eae a 
Hindu-Muslim differences, produced an unprecedented civil w poin 
now culminated in the final act of partition of the country ch SE ne 
States which they plan to control by entering into new a iances 
actionary forces in the different partitioned ATEAS. ooo 


the 3 June Plan, the Indian Independence 


In order to give effect to 1 July, 1947 an I he ste 


Bill was introduced into British Parliament on 
was passed on 18 July, 1947. 


i 
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The Indian Independence Act, 1947 


The object of this Act was to give effect to the June 3 Plan of Lord 
Mountbatten, It merely legalized what had already been promised to the 
people of India. 


(1) The Act provided for the partition of India and the establishment 
of two Dominions of India and Pakistan from the appointed day (15th 


August 1947). The Act also provided for the legislative’ supremacy of the 
two Dominions, 


(2) The Legislatures of the two Dominions were given full power to 
make laws having extra-territorial jurisdiction. 


(3) The British Government was to have no control over the affairs 


of the Dominions, Provinces, or any part of the Dominions after 15th 
August, 1947, 


(4) Until a new constitution was framed for each Dominion, the Act 
made the existing Constituent Assemblies the Dominion Legislatures for 
the time being. The Assemblies were to exercise all the powers which 
were formerly exercised by the Central Legislature, in addition to its power 
regarding the framing of a new. constitution. 


(5) Pending the framing of a new constitution, each of the Dominions 
and all the Provinces were to be governed in accordance with the Govern- 
ment of India Act, 1935. Each Dominion was authorised to make modi- 


fications in the Government of India Act, 1935 under the Indian Indepen- 
dence Act. 


(6) The Governor-General was 
Government of India Act, 1935 as 
March, 1948. After that day it wa 
modify or adapt the same Act, 


(7) The right of the Kin 
was given up. This right 


given the power to modify or adapt the 
might be considered necessary till 31st 
s open to the Constituent Assembly to 


g to veto laws or to reserve laws for his pleasure 


i i was given to the Governor-General, He was 
given the full right to assent in the name of His Majesty to any law of the 
Dominion Legislature made in its ordinary legislative capacity. 


(8) The Act provided for the termination of the suzerainty of the 


Crown over the Indian States. All treaties, agreements and functions ex- 
ercisable by His Majesty with regard to States and their rulers were to 
lapse from 15th August, 1947.- It was also provided that the existing 
arrangements between the Government of India and the Indian States 


were to continue pending the detailed negotiations between the Indian 
States and the new Dominions, 


(9) Agreements with the tribes of the North Western Frontier of India 
were to be negotiated by the successor Dominion, 


(10) The Office of the Secretar 
and his work was to be tak 
wealth Affairs, 


y of State for India was to be abolished 
en over by the Secretary of State for Common- 


Regarding the disappearance of the Ind 
Prime Minister observed thus in the House of Commons: “With the ter- 
mination of all British control over the Indian subcontinent, the historic 
office of the Secretary of State for India will fall within the sphere of the 
State for Commonwealth Relations. For a transitional period there will, 
no doubt, be in relation to India and Pakistan a. considerable volume of 
work, much of it of a winding up character, which would not ordinarily 


ia Office in London, the British 


| 
| 
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fall within the range of the functions of the Secretary of State for Com- 
monwealth Affairs. This will add considerably to his responsibilities, and 
in order to assist in this work, I am proposing to appoint a Minister of 
State for Commonweal Relations.” 


(11) The title of “Emperor of India” was to be dropped from the 
royal style and titles of the King of England. 


(12) It was provided that for each of the new Dominions there shall 
be a Governor-General who shall be appointed by His Majesty and shall 
represent His Majesty for the purposes of the Government of the Domin- 
ions. Unless and until provision to the contrary is made by a law of the 
Legislature of either of the new Dominions, the same person may be 
Governor-General of both the new Dominions. The Governor-General 
shall by order make such provision as appears to him to be necessary or 
expedient for bringing the provisions of this Act into effective operation, 
for dividing between the new Dominions and between the new Provinces 
to be constituted under the Act, the powers, rights, property, duties and 
liabilities of the Governor-General-in-Council or of the relevant provinces, 
for making omissions from, additions to and adaptations and modifica- 
tions of the Government of India Act, 1935, and the Orders-in-Council, 
rules and other instruments made therein, in their application to the 
separate new Dominions, for removing difficulties arising in connection 
with the transition to the provisions of the Act, for authorizing the carry- 
ing on of business of the Governor-General-in-Council between the pass- 
ing of this Act and 15th August, 1947, for enabling agreements to be en- 
tered into and other acts done on behalf of either of the new Dominions 
before 15th August, 1947, for authorising the continued carrying on for 
the time being on behalf of the new Dominions or on behalf of any pro- 
vince of services and activities previously carried on, on behalf of British 
India as a whole or on behalf of any province, for regulating the mone- 
tary system and any matters pertaining to the Reserve Bank of India and 
for varying the constitution, powers or jurisdiction of any Legislature, 
court or other authority in the new Dominions and creating new Legis- 
latures, court or other authorities therein, The powers conferred by this 
section on the Governor-General shall, in respect to their respective pro- 
vinces, be exercisable also by the Governors of the Provinces and those 
powers shall be deemed to be matters as respects which the Governors are 
to exercise their individual judgment (Section 9). 


(18) Section 10 of the Act provided that every person who kavna 
been appointed by the Secretary of State or Secretary of State-in-Counci 
to a Civil Service of the Crown in India continues on and after 15th 
August, 1947, to serve under the Government of either of the new eal 
nions or of any province or part thereof, or having been ger y 
His Majesty before 15th August, 1947, to be a judge of He Federal Cour! 
or any High Court, continues on and after 15th August, 1947 to age as 
a judge in either of the new Dominions, shall be entitled to receive oe 
the Government of the Dominions and Provinces or parts which he has 
from time to time served, the same conditions of service as respects Te- 
munerations, leave and pension and the same rights as respect | ie sand 
ary matters or as respects the tenure of his office, or rights as simi way se 
to as changed circumstances may permit, as that person was entitled to 
immediately before 15th August, 1947. 


(14) Sections 11, 12 and 13 dealt with the Indian Armed Forces in 
India and the naval forces. 
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(15) Section 18 provided that the existing Instruments of Instructions 
to the Governors and the Governor-General shall lapse. There was no 
necessity for the Instruments as the Governors and the Governor-General 
were required to act as constitutional heads in future. 


The Act terminated British authority over India, set up two inde- 
pendent Dominions, each with full authority to make any constitution it 
pleased. Both the Dominions were given full powers and rights to leave 
the British Commonwealth of Nations if they so pleased. 


The Indian Independence Act of 1947 was a great landmark in the 
Anglo-Indian relations. It marked the ending of the British-rule in India. 
lt was a recognition of the right of the Indians to be free. But unfortu- 
nately, it divided India into two parts. 


Changes in the Act of 1935. When India got independence on 15th 
August, 1947, and became a Dominion, the Government of India Act, 
1935, was amended by the Indian (Provisional Constitution) Order, 1947. 
Section 2 of the Act which provided for the Government of India by the 
Crown was omitted. Section 3 provided for a Governor-General to be ap- 
pointed by His Majesty by a Commission under the Royal Sign Manual. 
Section 5 provided for the establishment of the Dominion of India from 
15th August, 1947, which was to be a Union comprising the Governors’ 
Provinces, Chief Commissioners’ Provinces, the existing Indian States and 
any other area that may be included in it with the consent of the Domin- 
ion. ‘The existing definitions of “Indian State” and “Ruler” in the Act 
were omitted. That was due to the fact that any territory could be re- 
cognized by the Dominion Government as a State for the purposes of ac 
cession to the Union. Section 6 provided for the accession of Indian 
States. An Indian State was to be deemed to have acceded to the Domin- 
ion of India if the Governor-General signified his acceptance of an Instru- 
ment of Accession executed by the ruler thereof. Provision was also made 
for supplementary Instruments of Accession to be executed by the rulers 
and accepted by the Governor-General. When an Instrument of Accession 
was accepted by the Governor-General, copies of the instrument and the 
acceptance of the Governor-General were to be placed before the Domin- 
ion Legislature and all Courts were required to take judicial notice of 
every Instrument and acceptance. 


; The Governor-General became the constitutional head and was re- 
quired to act only on the advice of the ministry. Section 9 of the Act 
provided for a Council of Ministers to aid and advise the Governor-Gene- 
ral in the exercise of all his functions. What was formerly known as the 
Executive Council of the Governor-General came to be known as the 
Cabinet consisting of 16 Ministers. The old Departments of the Central 
Government were renamed as Ministries. The Cabinet was a homogene- 


ous body and the Ministers were collectively responsible for all govern- 
mental action. 


Sections Il to 15 of the Act relating to reserved subjects, special res- 
ponsibilities of the Governor-General, Instrument of Instructions, superin- 


tendence of Secretary of State and financial Adviser to the Governor- 
General were omitted. 


The Constituent Assembly became the Dominion Legislature and it 
was required to perform all kinds of functions. It was to make the Con- 
stitution and also to pass laws for the country. ‘The Central Legislative 
Assembly and Council of State were abolished. The restrictions which 
formerly existed on the powers of the legislature were removed. The 
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legislative powers of the Governor-General were taken away. Power was 
conferred on him to promulgate ordinances only in cases of emergency. 
The provision relating to the breakdown of constitutional machinery was 
omitted, 


No changes of substance were made in regard to the position of the 
Federal Court, its powers, authority and jurisdiction, The Court remain- 
ed mainly a constitutional court and the right of appeal to the Privy 
Council from its decisions was retained. The old three-fold jurisdiction 
of the Court, viz. original, appellate and advisory, continued as before. 
Power was given to the Dominion Legislature to enlarge the civil appel- 
late jurisdiction of the Federal Court. If the jurisdiction of the Court 
was so enlarged, the Dominion Legislature was empowered to abolish in 
whole or in part the appeals in civil cases from High Courts to His 
Majesty in Council, either with or without special leave. 


Changes were also made in the Provinces. The Governors became 
constitutional heads. Ministers were appointed to aid and advise in all 
their functions. The Ministers were to be jointly responsible to the Pro- 
vincial Legislature. The Provincial Legislature was made supreme with- 
in its field. The Cabinet was to be homogeneous. The High Courts 
were to function as before. Provisions relating to the special responsibi- 
lities of the Governors were omitted and the same was the case with the 
provision relating to the breakdown of the Constitution in the Provinces. 
While the legislative powers of the Governor were taken away, he was 
empowered to issue ordinances at a time when the Legislature was not 
in session. The distribution of legislative powers between the Provinces 
and the Union remained the same as under the Government of India 
Act, 1935. 

In terms of the provisions of the Indian Independence Act, Pakistan 
got her independence on 14th August, 1947 and India on 15th August, 
1947, While Mr. M. A, Jinnah became the Governor-General of Pakis- 
tan, Lord Mountbatten was requested by the Government of India to con- 
tinue as the Governor-General of India. P 

On the night of 14th August, 1947, when the independence of India 
was declared, Jawaharlal Nehru addressed the members of the Constituent 
Assembly in these words: “Long years ago we made a tryst with destiny, 
and now the time comes when we shall redeem our pledge, not wholly 
or in full measure, but very substantially. At the stroke of the midnight 
hour, when the world sleeps, India will awake to life and freedom. A 
moment comes, which comes but rarely in history, when we step out from 
the old to the new, when an age ends, and when the soul of a nation, 
long suspended, finds utterance, It ig fitting that at this solemn ge 
we take the pledge of dedication to the service of India and her people 
and to the still larger cause of humanity.” 
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CHAPTER XI 
THE NATIONALIST MOVEMENT IN INDIA 


Causes 


The nationalist movement which culminated in the achievement of 
independence in 1947, was not the result of a few agitators. It was the 
outcome of a large number of factors and the most important among 
them was British imperialism. It was British imperialism which brought 
about the unification of the country and enabled the people to think 
as one nation. Before the coming of the English to India, the people 
of the South were usually separated from the rest of India except for 
short intervals. Britis imperialism made the people of India think 
themselves as one nation. Prof. Moon rightly observes: “British im- 
perialism in India gave her a political unity under a third party in spite 
of the many discordant elements in Indian society.” 


The improvements in the means of transport and communication 
also quickened the pace of the nationalist movement in the country. The 
Indian leaders found themselves in a position to carry on their propa- 
ganda in every nook and corner of the country. Without those means 
of communication and transport, such a thing would have been unthink- 
able. The frequent meetings of the leaders among themselves and their 
personal contact with the people in different parts of the country gave 
a momentum to the nationalist movement. 


Many scholars, poets and religious reformers contributed towards 
the progress of the nationalist movement. The study and publication 
of the ancient Indian literature by the Asiatic Society of Bengal and 
scholars like Max Muller, Monier Williams, Colebrooke, Ranade, Har 
Prasad Sastri; R, G. Bhandarkar, Rajendra Lal Mitra, etc. revealed to 
the people of India the majesty of the Sanskrit language and also incul- 
cated among them a feeling of pride in their past and their faith in 
the futute, 


The religious and social reformers like Raja Ram Mohan Roy, 
Keshab Chandra Sen, Debendra Nath Tagore, Ishwar Chandra Vidya- 
sagar, Swami Dayanand Saraswati, Ramakrishna Paramhans, Vivekanand 
and others exercised a tremendous influence on the people of India and 
they were responsible in different ways in putting the people of India 
on the road to progress. It is contended that political agitation in 
India began with Raja Ram Mohan Roy. His study of English litera- 
ture, history and parliamentary institutions acquainted him with the 
western political ideas and he introduced the methods of political agita- 
tion by petitions, pamphlets, memorials, public meetings and the press. 
He was a great lover of liberty. To him, liberty was indivisible. The 
enslavement of one section of humanity was incompatible with the liberty 
of another section. He followed with intense interest the course of the 
French Revolution. He is said to have given a public dinner in 
the Town Hall of Calcutta as a mark of his joy at the establishment of 
Constitutional government in Spain. On his way to England, at the 
Cape of Good Hope, he insisted upon being carried to a French vessel 
where he saw the flag of liberty flying so that he may be able to pay 


ms 


226 CONSTITUTIONAL HISTORY OF INDIA 


his homage. In 1832, he publicly declared that in case the objects of 
the Reform Bill were defeated, he would give up his residence in the 
dominions of England and settle down in America. Keshab Chandra Sen 
also made his contribution towards the cause of nationalism by helping 
the movement for social and religious reform. The missionaries of the 
Brahmo Samaj carried their message of new religious and social free- 
dom far and wide all over the Indian continent. In that very con- 
nection. Keshab went to Bombay in 1864 and to the present Uttar Pra- 
desh in 1868, 


Swami Dayanand Saraswati founded the Arya Samaj. He preached 
to the people of India the lesson of self-confidence and faith in their 
future. He reminded them of the glory and greatness of India’s past 
und exhorted his audiences to leave no stone unturned to make India 
great. He raised the slogan of: “Back to the Vedas.” He declared 
that good government was no substitute for self-government and the rule 
of India by the Indians was to be preferred in every way. It is well 
known that many leaders of the Arya Samaj like Lala Lajpat Rai play- 
ed a glorious part in the nationalist movement of the country. Col. 
Olcott has rightly pointed out that Swami Dayanand exercised “great 
nationalising influence upon his followers.” The view of Annie Besant 
„Was: “It was Dayanand Saraswati who proclaimed India for the Indians.” 


Ramkrishna Paramhans exercised great influence on his followers. 
He has \ightly been given the credit of assisting the growth of national 
consciousness among the people. The Ramakrishna Math and Mission 
have in many ways helped the cause of self-consciousness among the peo- 
ple of India. Swami Vivekananda was the pupil of Ramakrishna Pa- 
ramhans and he in his own way helped the people of India in reviving 
their faith in themselves and also in the future of the country. About 
Swami Vivekanand, Niveditta says: “The queen of his adoration was 
the motherland.” Like Swami Dayanand, Swami Vivekanand taught 
young India self-confidence and self-reliance. The founders of the 
Theosophical Society of India and Mrs. Annie Besant made their own 
contribution towards the cause of the national awakening. They asked 
the people of India to realise that they were not so bad as the Christian 
missionaries painted them to be. They were as good as many advanced 
propie fe sid world were. They asked the people of India to look to 
pe ee faith ET enana to bring back the same. They taught people 
ley Ea nae press and literature, both 
roused national consciousness, Great was the influence of newspapers 
like the Indian Mirror, the Bombay Samachar, the Hindu Patriot The 
Amrita Bazar Patrika, The Hindu, The Kesari, The Bengalee, The 
Hurkura, The Bengal Public Opinion, The Reis and Rayet, The Som- 
prokash, The Sulabh Samachar, The Sanjibam, The Sadharm, The Hita- 
vadi, The Rast Goftar, The Indu Prakash, The Standard. The Swa- 
deshmitran, The Herald of Bihar, The Advocate of Lucknow etc, on 
the political life of the country. The growth of the Indian press was 


phenomenal and by 1875, th s | 
country. y ere were no less than 478 newspapers in the 


English and Vernacular, also 


Without them, it would have been impossible to create an atmos- 
phere in which the people of India could be made to think of their 
common problems and common grievances, Undoubtedly, the Indian 
Press played a meritorious role in not only creating a national awaken- 
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ing in the country but also guiding the people of India throughout their 
struggle for independence. It goes without saying that the Indian press 
also paid a part of the price for the freedom of the country. The Indian 
press was the target of the British Government from the very beginning 
but it boldly and fearlessly faced the challenge. 


The writings of Dinbandhu Hemchandra Banerjee, Navin Chandra 
Sen, R. C. Dutt, Rabindra Nath Tagore and Bankim Chandra Chatterjee 
affected. the minds of the people of India. Through his writings, Rabindra 
Nath Tagore appealed to the higher sentiments of the people of India 
to work for the glory of their country. He tried to raise the moral tone 
of his countrymen. The Anand Math of Bankim Chandra Chatterji 
which embodied the patriotic song “Bande Mataram” (Hail to the Mo- 
ther), has rightly been called “The Bible of Modern Bengalee patriot- 
im.” Aurobindo Ghose wrote in 1907: “As a poet and a stylist, Ban- 
kim did a work of supreme national importance, not for the whole of 
India,....but for Bengal which was destined to lead India and be in 
the vanguard of national development.” Bankim's Bengalee nationalism 
gave to the rest of India the proto-type of the state of mind which ins- 
pired many subsequent nationalist endeavours. In the words of Auro- 
bindo Ghosh, “It is not till the Motherland reveals herself to the eye of 
the mind as something more than a stretch of earth or a mass of indi- 
viduals, it is not till she takes shape as a great Divine and Maternal 
power in a form of beauty that can dominate the mind and seize the 
heart that these petty fears and hopes vanish in the All-absorbing passion 
for the Mother and her service, and the patriotism that works miracles 
and saves a doomed nation is born.” A critical study of the writings 
of Bankim shows how he wanted his countrymen to make supreme sac- 
rifices for the cause of the country. He wanted his countrymen to put 
at the feet of Goddess Kali thousands of their heads so that the cause 
of the nation could be served. There is one particular thing about 
Bankim Chandra Chatterji which must be noticed here. He did not be- 
lieve that the message of nationalism could reach the masses through the 
English language. He wanted the vernacular languages to be used to 
teach the people and this is exactly what was done later on under Ma- 
hatma Gandhi with great success. To quote Bankim Chandra Chatterji. 
We.. ..are strangely apt to forget that it is only through Bengali that 
the people can be moved. We preach in English and harangue in Eng- 
lish and write in English, perfectly forgetful that the great masses whom 
it is absolutely necessary to move in order to carry out any great pro- 
ject of social reform, remain stone-deaf to all our eloquence.” Rabindra 
Nath Tagore and D. L. Roy gave us a lot of national poetry, songs and 
music. The writings of the Indian patriots brought about a revolution 
in the minds of the Indians and those revolutionary minds were respon- 
sible for the growth of nationalism in the country. 


Rightly or wrongly, the Hindus had a very high opinion of them- 
selves. They regarded the foreigners as Mlechhas whose presence was 
merely to be tolerated. The Arab philosopher, Albiruni, who came to 
India in the time of Mahmud Ghazni, tells us that the Hindus believed 
‘that there was no country like theirs, no kings like theirs. no religion 
like theirs, no sciences like theirs.” The foreigner was impure in a 
stronger sense than the barbarian to the Greek or the gentile to the Jews. 
Foreign rule was impure whether it was Muslim or Christian. Such a 
view was bound to express itself ultimately in the form of a movement 
to liberate the country from the foreign yoke. 
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It goes without saying that the concepts of nationality and patriot 
ism were known to the Indians throughout their history. Ancient lite- 
rature and religious texts testify to a weil-defined image of Mother India 
and to a closer consciousness of national solidarity. The ancient Indians 
gave it the namé of Bharatvarsha or simply Bharat. The Puranas ex- 
pressly define the term Bharat as the country that lies north of the Indian 
Ocean and South of the snowy Himalayas. The Hindu consciousness of 
national frontiers is illustrated in their institution of pilgrimage which 
expects a Hindu to visit the various holy places, distributed through- 
out the length and breadth of the country. The foremost impor- 
tant of the places of pilgrimage are located in the extremities of the four 
directions. The sentiments of love and service for India are to be 
found in the Vedas and the Epics. The Manusmriti contains passages 
of extreme patriotic fervour such as “mother and mother-country are 
greater than heaven.” The daily prayers of a Hindu required him to 
worship the image of the mother-country as the land of several sacred 
rivers and seven sacred cities which between them cover the entire area 
of modern India. It was the resuscitation of this image which gave a 
definite meaning of nationalism to the Hindus who 1ecognised it and 
responded to the call of nationalism, However, this very fact proved to 
be a weakness of Indian nationalism as such a picture was alien to the 
Muslims who did not believe in But Parasati or worship of the idols. 


The Hindus also derived inspiration from what had been done in 
the Tecent past by the Marathas. The latter had developed a community 
spirit which transcended the barriers of caste, It is well known that the 
Brahmanas, soldiers, cultivators and the outcaste Prabhus felt a common 
allegiance to Maharashtra. They regarded the war against the Mughals 
as a struggle for independence as well as a defence of religion. The 
Maratha example had a tremendous influence on the nationalist move 
ment in the country. This was particularly so in the hands of men like 
Tilak who quoted from the Maratha history and appealed to the audien- 
ces to drive out the Englishmen in the same way as the Marathas had dri- 
ven out the Muslims from Maharashtra in their own time. This again 
was a weakness of Indian nationalism as such an attitude was bound to 
alienate the Muslims of India. 


There was a lot of discontentment in the country on account of many 
causes and that discontentment gave a stimulus to the growth of the 
nationalist movement in the country. The masses suffered from economic 
troubles. The middle classes suffered from the bugbear of unemploy- 
ment. _All the intelligent Indians felt and bewailed the economic €x 
ploitation of their country. The British officials working in India were 
a very heavy drain on the Indian resources. The economic system © 
India was adjusted to the needs of the people of England. The interests 
of the Indians were completely ignored. Blunt rightly points out that 
the vice of Indian finance was that the Finance Minister of India looked 
more to the interests of Great Britain than to those of India, All tari 
duties were abolished in 1879 with a view to benefit Lancashire. In 
1895, an excise duty of 5 per cent was imposed on Indian cotton g00 
with a view to countervail similar tariff on Lancashire goods imposed in 
the interests of revenue. The value of the Indian rupee in terms of 
the English pound was fixed in such a Way as to help imports from Eng 
land and discourage exports from India. Sir Henry Cotton condemn: 
ed the economic exploitation of India and the consequent miseries of 
the people of the country. The Indians resented the attitude of the Eng 
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lishmen towards them. The Europeans in India were arrogant, They 
had a very low opinion of the Indian character. They took pleasure in 
calling the Indians the creatures of an inferior breed, “half Gorilla, half 
Negro.” They ridiculed the Indian black heathens “worshipping stocks 
and stones and swinging themselves on bamboo trees like bees.” The 
European masters regarded the Indians as “the helots of the land, the 
hewers of wood and the drawers of water.” The life of an Indian was 
estimated by most Europeans as no higher than that of a dog. In 1819, 
Sir Thomas Munro confessed that although the foreign conquerors have 
treated the natives with violence and crulety, but they had not treated 
them with so much scorn as the Englishmen had done. Seton Kerr, a 
Secretary to the Government of India, spoke of the “cherished conviction 
which was shared by every Englishman in India, from the highest to 
the lowest... .the conviction in every man that he belongs to a race which 
God has destined to govern and subdue.” Field Marshall Lord Roberts 
who at one time was the Commander-in-Chief of India, did not regard 
even the bravest of the Indian soldiers as equal to a British officer. 


Travelling in the upper class railway compartments was not for the 
Indians. Even the ruling Chiefs while travelling in the upper classes 
were bullied into unlacing the boots and shampooing the weary legs of 
the Sahibs just back from hunting excursions. Assaults on Indians by 
Europeans were frequent. As the Europeans were tried by juries con- 
sisting of Europeans, they very often escaped scot free. The adminis- 
tration of criminal justice in such cases was “a judicial scandal.” Garratt 
says: “There was the long succession of murders and brutalities perpe- 
trated by Englishmen upon the Indians which either went unpunished 
or in which, at the demand of the whole European community, only a 
small penalty was exacted. This scandal of which there were many flag- 
rant instances in the sixties, has continued till recent times.” (An Indian 
Commentary, pp. 116-17). Sir Theodore Morrison, a member _of _ the 
Indian Civil Service, wrote thus in 1890: “It is an ugly fact which it is 
no use to disguise that the murder of the natives by Englishmen is no 
infrequent occurrence.” The Europeans had certain maxims about the 
Indians. “The first was that the life of one European was worth those 
of many Indians. The second was that the only thing that an oriental 
understood was fear. The third was that England had been forced to 
lose many lives and spend many millions to hold India and did she not 
merit some more substantial recompense than the privilege of governing 
India in a spirit of wisdom and unselfishness?” Such an attitude was 
bound to create a lot of bitterness between the rulers and the ruled. Ed- 
ward Thompson observes: “Right at the back of the mind of many an 
Indian the Mutiny flits as he talks with Englishman—an unavenged, an 
unappeased ghost.” (The Other Side of the Medal, p. 30). 


The free trade policy of the Government of India stood in the way 
of the development of the country. Lala Murlidhar of the Punjab ob- 
Served thus in 1891: “Free trade, fair-play between nations, how I hate 
the sham? What fair-play in trade can there be between impoverished 
India and the bloated capitalist England?” Again, “What are all these 
chandeliers and lamps and European-made chairs and tables and smart 
clothes and hats, English coats and bonnets and frocks and silver-mounted 
canes and all the luxurious fittings of your houses but trophies of India’s 
misery, mementoes of India’s starvation?” D. E. Wacha points out that 
the economic condition of the people of India deteriorated under the 
British rule. 40 millions of Indians had to be contented with one meal 
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a day. That was due to the tribute exacted by England from the starv- 
ing peasantry and “exported to fructify there and swell still further the 
unparalleled wealth of these distant isles.” 


There was a lopsided development of the Indian economy. While 
Indian handicrafts and industries were allowed to starve, Indian agricul- 
ture was encouraged with a purpose. Most of the raw materials were 
produced in the country so that those could be used to feed the indus 
tries in England. That policy made India dependent on England. The 
free trade policy helped the Bristish manufacturers and sacrificed the in- 
terests of India. The public debt increased tremendously. After 1858, 
the Crown took over the entire debt of 70 millions from the English East 
India Company. Between 1858 and 1876, the public debt was practi 
cally doubled. Out of the additional debt, only about 24 millions were 
Spent on the construction of railways and irrigation works. No proper 

_ use of the money was made while constructing the railways. Those who 
constructed them were given more than what was due to them. It is 
rightly pointed out that the first 6,000 miles of railways cost more than 
£100 millions or £16,000 a mile. To quote W. N. Massey, “Enormous 
sums were lavished and the contractors had no motive for economy. All 
the money came from the English capitalist and so long as he was gua- 
ranteed 5 per cent on the revenues of India, it was immaterial for him 
whether the funds he lent were thrown into the Hooghly or converted 
into bricks or mortar.” L. H. Jenks points out that the expenses which 
increased the public debt of India were “the cost of the Mutiny, the price 
of the transfer of Company's rights to the Crown, the expenses of simul- 
taneous wars in China and Abyssinia, every governmental item in London 
that remotely related to India down to the fees of the char-woman in the 
India Offce and the expenses of ships that sailed but did not participate 
in hostilities and the cost of the Indian regiments for 6 months’ training 
at home before they sailed....The Sultan of Turkey visited London in 
1868 in state and his official ball was arranged at the India Office and the 
Bill was charged to India. A lunatic asylum in Ealing, gifts to members 
of a Zanzibar Mission, the Consular and diplomatic establishments of 
Great Britain in China or in Persia. part of the permanent expenses 0 
the Mediterranean fleet and the entire cost of a line of telegraph from 
England to India had been charged to the Indian treasury.” (The Migra- 
tion of British Capital, pp. 223-24). The net result of all these factors 
was that there was great misery in India. There was a lot of resentment 
and unrest. There were frequent famines in the country. There were 
as mary as 24 famines during the second half of the 19th century and it 
is estimated that more than 28 millions died. The export of foodgrains 
from India to Great Britain during the years of famine added to the bit 
terness among the people. No wonder, Mr. Blunt, a British journalist 
touring India in 1882, observed that when Lord Lytton left India was on 
the verge of a revolution. í 


__ Before the outbreak of the Mutiny in 1857, there were many Eng 
lishmen who honestly believed and worked for the good of India. How- 
ever, during the Mutiny days a lot of blood was shed on both sides. The 
Europeans wreaked their vegeance on the helpless and innocent Indians 
after the Mutiny. It was this policy of Oppression and repression whi 

added to the discontent of the country. The Indians were completely 
excluded from the legislatures in the country and also from. the key- 
posts in the administration. Zacharias says: “The blight of distrust ha 
begun to fall upon England's relations with India: these people had mut- 
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inied once and committed dreadful atrocities—how could one trust them 
not to plan further sedition ?" Another writer points out that “the old 
sympathy with India changed to a feeling of repugnance—the old spirit 
of content with life and work in India, the old inclination to regard 
things in an Indian rather than an English light, gave place to a reluc- 
tance to stay in India longer than needs must, and a disposition to 
judge things by an emphatically English standard.” Garratt observes : 
“The English killed their prisoners without tial and in a manner held 
by all Indians to be the height of barbarity. They massacred thousands 
of the civil population. General Neil gave orders to his lieutenants that 
certain villages were marked out for destruction and all the men inhabit- 
ing them were slaughtered and the indiscriminate burning of their inha- 
bitants occurred wherever our English armies moved.” 


The English language played a very important part in the growth of 
nationalism in the country. It acted as the lingua franca of the intelli- 
gentsia of India. Without the common medium of the English language, 
it would have been out of the question for the Madrasis, Bengalees and 
the Punjabis to sit at one table and discuss the common problems facing 
the country. The English language also made the Indians inheritors of 
a great literature which was full of great ideas and ideals, Tagore says : 
“We had come to know English through her glorious literature, which 
had brought new inspiration into our young lives. The English authors, 
whose books and poems we studied, were full of love for humanity, justice , 
and freedom. This great literary tradition had come down to us from 
the revolutionary period. We felt its power in Wordsworth’s sonnets 
about human liberty. We glorified in it even in the immature produc- 
tion of Shelley written in the enthusiasm of his youth when he declared 
against the tyranny of priestcraft and preached the overthrow of all des- 
potisms through the power of suffering bravely endured. All this fired 
our youthful imaginations. We believed with all our simple faith that 
even if we rebelled against foreign rule, we should have the sympathy of 
the West. We felt that England was on our side in wishing to gain our 
freedom.” Sardar K. M. Panikkar has pointed out in Asia and Western 
Dominance that the introduction of the English language helped the 
cause of unity in the country and without it India would have been 
split into as many different units as there are languages Im India and 
would have repeated the pattern of Europe with its conglomeration of 
mutually hostile units within the same Christian community (p. 332). 


The ground was ready and the acts of omission and commission im 
the time of Lord Lytton accelerated the nationalist movement. The per- 
iod frorn 1876 to 1884 has been called the seedtime of Indian nationalism. 
Lord Lytton held his famous Delhi Durbar in 1877 at a time when the 
people of South India were suffering terribly from the destruction bro- 
ought about by famine. They wondered at the callousness of Lytton. 
An appropriate comment was made in these words: “Nero was fiddling 
while Rome was burning.” The second Afghan War cost the Indian 
treasury a lot. No wonder, the Indians criticised Lytton mercilessly. In 
order to gag the Indian public opinion, Lytton passed the notorious Ver- 
nacular Press Act in 1878, The discriminatory provisions of this Act were 
universally condemned by the people belonging to all walks of life. Sir 
Erskine Perry points out that the Act was “a retrogarde and ill-conceived 
Measure injurious to the future progress of India.” It was called _the 
Gagging Act. Lytton passed the Arms ‘Act in 1878 which made an invi- 
dious distinction between the Indians and the Europeans. While the 
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Europeans were allowed to keep arms freely, the Indians could not do 
so without a licence. In the words of Surendra Nath Banerjee, the Arms 
Act “imposed upon us a badge of racial inferiority.” Such a measure was 
derogatory to the self-respect of the people of India. Lord Lytton re- 
moved the import duty on cotton manufactures with a view to help the 
British manufacturers and this was resented by the Indians. It is true 
Lord Ripon tried to remove some of the Grievances of India but before 
he could do so, the Ibert Bill controversy came to the fore. 


The Ilbert Bill was a simple measure whose object was to put the 
Indian judges on the same footing as the European judges in dealing 
with all cases in Bengal Presidency. The necessity of this bill arose as 
the Indians who had joined the judicial service were rising in the ranks 
and that involved the possible trial of Europeans by an Indian judge 
withou: a jury. This was considered to be too much by the Europeans. 
A strong agitation was brought into existence by the Europeans who 
were not prepared to be tried by an Indian judge. Lord Ripon became 
the target of the agitation. He was boycotted by the European commu- 
nity. He was threatened to be kidnapped to England. Ultimately a 
compromise was arrived at which suited the Europeans. However, this 
set a wrong precedent. The flag of racialism was hoisted by the Euro- 


fairplav from the Englishmen when their own interests were involved. 
Surendranath Banerjee observes: “No self-respecting Indian could sit 
idle under the fierce light of that’ revelation. It was a call to high pat- 
riotic duty to those who understood its Significance.” Before the effect 

r over, the Indians had already organised 
themselves into the Indian National Conference which was the forerun- 
ner of the Indian National Congress founded in 1885. 


al Congress, it seems desirable to refer to political organizations before 
1885. In 1837, the Bengal Zamindary RRT A gate on known as 
the Bengal Landholders’ Society) was set up. Its main object was to 


the cultivators, About the same time, 
London the British India Society. Its object was to create an interest 
in the conditions of India and “to fix the eyes of the entire nation on 
the extent.... and the claims of British India.” George Thompson, one 
of the prominent members of the British India Society, came to Cal- 
cutta in 1842 and set up in 1843 the Bengal British India Society. The 


a few English radicals started in 
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The Bombay Association 

On 26 August, 1852, the principal Hindus, Parsees, Mohammedans, 
Portuguese and Jews of Bombay met to consider “the desirableness of 
forming an association with a view to ascertaining the wants of the peo- 
Je of this country and the measures calculated to advance their wel- 
fare and of representing the same to the authorities in India or in Eng- 
land.” On that occasion, Dadabhai Naoroji observed: “Many ask what 
this Association means to do when it is well known that under our pre- 
sent government we enjoy an amount of liberty and prosperity rarely 
known to the inhabitants of India under any native sovereign. In reply 
to this it is said we ought to demand redress for our grievances. But 
what are those grievances? They may be many or none, yet nobody 
here is at this moment prepared to give a decided reply; when we see 
that our Government is often ready to assist us in in everything calculated 
to benefit us, we had better, than merely complain and grumble, point out 
in a becoming manner what our real wants are. We are subject to the 
English government, whose principal officers being drawn from England 
do not, except after a long residence and experience, become fully ac- 
quainted with our wants and customs. Though they may always be an- 
Xious to do good to us, they are often led, by their imperfect acquaintance 
with the country, to adopt measures calculated to do more harm than good, 
while we, on the other hand, have no means of preventing such occur- 
tences. The most we can do is complain through the medium of the 
paper. In time all is hushed up and the people carry with them the 
impresion that Government has been unkind to them in not attending to 
their complaint. We have, therefore, , to consider what we ought to do 
to secure our own good, and at the sanic time keep up a good under- 
standing between us and Government.” 


On the same occasion, the Chairman of the Bombay Association, 
Mr. Juggonathjee Sunkersett stated : “Now as the British Government ac- 
knowledge their duty to be to effect whatever good they can for the bene- 
fit of this country, it is clear that their object and our object are one 
and the same. We are not in opposition to Government not can Govern- 
ment be opposed to our objects, if it be shown that the good of the coun- 
try is what we seek. The Government has the power to do much good 
and we have many a proof that they have the will also. I need not go 
far for these proofs. Witness this noble Institution which they so gene- 
rously support and in which so many, who are now present, have received 
a most excellent education....I might also refer to the recent appoint: - 
ment of so many Natives to the highly responsible situations of Deputy 
Collectors and Magistrates. The Government are willing, I am sure, to 
do what good they can. When they are correctly informed they will al- 
ways be ready to act to the advantage of the people over whom they 
rule; but they are not in possession of full and correct information on 
all subjects connected with the welfare of the people. Besides their offi- 
cial sources of information Government will be glad to have other chan: 
nels of information on which they can rely. An Association like the one 
now established will doubtless be listened to with attention in respect to 
all matters which concern the wants and wishes of the people, which of 
course natives have hetter means of knowing than gentlemen whose time is 
engaged in the duties of their official situations.” 


Within a few months of the formation of the Bombay Association, it 
submitted a petition to the British Parliament. Another petition was 
submitted a year later. In these petitions, Bombay Association criticised 
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the existing machinery of the East India Company in India and asked for 
a system which was “less cumbersome, jess exclusive, less secret, more 
directly responsible and infinitely more efficient and more acceptable to 
the governed.” The blessings of the British rule were recognised but 
those were “attributed to the British character rather than to the plan 
of Government. ...which is but little suited to the present state of India.” 
The dual authority of the Court of Directors and the Board of Control 
was described as an anachronism. The authority exercised by the Cal- 
cutta authorities over the Governments of Bombay and Madras was cri- 
cised. The administration was condemned as being unduly expensive. 
The attitude of the English officials was described as “despotic.” It was 
contended that “the European local officers scattered over the country at 
great distances from one another, and having large districts to attend to, 
far beyond their powers of supervision, and dependent to a very great 
degree on their subordinates, are compelled to dispose of the greaer part 
of their business in a very imperfect manner; and their statements to Gov- 
ermment—whether emanating from persons who it is known may be 
trusted or from those in whose accuracy Government are aware no confi- 
dence can be placed—are on System accepted as equally trustworthy and 
the official vindication of the acts of government founded thereon. The 
necessary result of this system is that Government is one of first impres- 
sions.” It was alleged that as the work of the Government was done in 
Secrecy, it tended “to engender and perpetuate amongst the young ser- 
vants of Government an illiberal and despotic tone; to give full scope to 
the prejudices, the ignorance, and the self-sufficiency of all; to discourage 
progress; to discountenance all schemes of improvement emanating from 
independent and disinterested sources, and not within the views of the 
officers to whose department they are referred; and to cramp all agricul- 
ture or commercial energy—all individual enterprise.” The Association 
protested against the “exorbitant salaries of many highly paid officers 
whose duties are so trifling or involve comparatively so little labour or 
responsibility that they might with advantage be amalgamated with other 
officers Ox remunerated in a manner commensurate with the nature of the 
duties to be performed.” The foreign character of the administration 


natives of India are entitled to a much larger share than they have 
hitherto had in the administration of the affairs of their country and that 
the Councils of the Local Governments should, in matters of general po- 
licy and legislation, be opened, so as to admit of respectable and intelli- 
gent natives taking a part in the discussion of matters of general interest 
to the country, as suggested by Lords Ellenborough, Elphinstone and 
others. Tt was contended that there was absolutely no substance in the 
contention that the Indians were not fit to hold positions of trust and 
responsibility. It was pointed out that “the decision of the native judges 
were im every respect} superior to those of the Europeans.” It was also 
Charter Act of 1833 that no na- 


` x office by reason only of his reli- 
gion, place of birth, descent or colour, had remained a dead letter and 


nothing had been done to put the same into practice. It was also urged 


S 
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It is true that the petition submitted by the Bombay Association dic 
not have much effect immediately but they undoubtedly created a lot o 
stir in London. The result was that an India Reform Society with Joh 
Bright as one of its associates, was set up to put forward the point o 
view of the Indians. 


During his visit to London, Dadabhai Nauroji addressed many mec! 
ings of the newly formed East India Association. He was able to con 
vince the English people that the educated Indians were not satisfies 
at all. He put a lot of emphasis on the exclusion of Indians from th 
higher services. To quote him, “Either the educated natives should hav 
proper fields for their talents and education open to them in the variou 
departments in the administration of the country, or the rulers mus 
make up their minds and candidly avow it, to rule the country with a ro 
of iron.” On his return to India in 1869, Dadabhai Nauroji declared tha 
the goal of all patriotic Indians was the attainment of a Parliament i 
India. He also urged the Indians to set up in England an organisatio; 
to “fight the last and greatest battle of representation.” 


In 1868, Sisir Kumar Ghosh started the “Amrita Bazar Patrika 
‘Through the instrumentability of this newspaper and even otherwise, h 
attacked all forms of governmental restrictions on civil liberties and th 
economic exploitation of India by Great Britain. He called upon th 
Government to solve the problem of unemployment among the educa 
ed classes. He demanded that “the Indian Nation” be given a demc 
cratic, representative government, specially a Parliament on the lines ¢ 
the British Parliament. In 1875, he founded the India League as a loc 
point for the district bodies after failing to persuade the British India 
‘Association to lower its annual subscription from Rs. 50. He fixed th 
annual subscription of the India League at Rs. 5 which was well withi 
the means of the educated middle classes of Bengal. The India Leagu 


in Bombay, he found that Ganesh Vasudeo Joshi had already founded i 
1870 the Poona Sarvajanik Sabha which counted among its members me 
like Ranade, Gokhale and Tilak later on. The members of this Sabl 
were elected by the caste groups and other interests. It is true that a 
Poona Sarvajanik Sabha was a major centre of Western Indian politic 
activity for a few decades but it never assumed an all-India role. 


The Indian Association 

In 1876, the Indian Association was set up by Surendranath Banerje 
It became the centre of an all-India movement based on the conceptie 
of a united India derived from the inspiration of Mazzini. It was : 
organisation of the educated middle classes with a view to creating pv 
lic opinion by direct appeals to the people. In 1877, the maximum á 
limit for the Civil Service Examination was lowered from 21 to 19. 
was rightly considered to be a deliberate attempt to blast the prospe 
of Indian candidates for the Indian Givil Service. The Indian Assoc 
tion organised a national protest against this measure. A big pub 
meeting was held at Calcutta. Surendranath Banerjea also went on 
tour of India and with the object of creating a strong public opini 
against the measure addressed meetings at Agra, Lahore, Amrits 
Meerut, Ambala, Delhi, Kanpur, Lucknow, Banaras and Aligarh, T 
object of those meetings has been described by Banerjea in these wor 
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“The agitation was the means; the raising of the maximum limit of age 
for the open competitive examination and the holding of simultaneous 
examinations were among the ends; but the underlying conception and 
the true aim and purpose of the Civil Service agitation was the awaken- 
ing of a spirit of unity and solidarity among the people of India.” The 
tour of Mr. Banerjee was a great success. To quote Sir Henry Cotton, 
“The idea of any Bengalee influence in the Punjab would have been a 
conception incredible to Lord Lawrence....Yet it is the case that during 
the past year the tour of a Bengalee lecturer lecturing in English in 
Upper India, assumed the character of a triumphal progress; and at the 
present moment the name of Surendranath Banerjea excites as much en- 
thusiasm among the rising generation of Multan as in Dacca.” 


In 1883, an incident occurred in Caleutta which aroused indignation 
amongst the orthodox Hindus everywhere. It was alleged that a certain 
British High Court judge insisted on the production in court of a 
stone idol for identification. That was contrary to the prevailing prac- 
tice and it was condemned by Surendranath Banerjea who asked: “What 
are we to think of a judge who is so ignorant of the feelings of the peo- 
ple and so disrespectful of their most cherished convictions as to drag 
into court and then to inspect, an object of worship which only Brah- 
mans are allowed to approach, after purifying themselves according 
to the forms of their religion?” Surendranath Banerjea was tried for 
contempt of court and put in jail. That further added to excitement and 


resentment. After his release, there was a large scale popular demons- 
tration. 


Calcutta National Conference 


_ The Calcutta National Conferences of 1883 and 1885 and the Na- 
tional Fund campaign showed a rapid advance towards an all-India ideal. 
However, as the Bengalees dominated these organisations, they failed to 
appeal to the conntry as a whole. That is the reason why by and by 
the Indian Association and the National Conference were ultimately 
eclipsed by the Indian National Congress. 


Indian National Congress 


The initiative for the foundation of the Indian National Congress 
came from Mr. A. O. Hume who was a retired British civilian, During 
his official career in India, Mr. Hume had formed strong views in favour 
of an early attainment of self-government by India. When he retired in 
1882, he began to evolve a definite scheme for creating a united public 
opinion in the country. On March 1, 1883, he issued circular letter to 
the graduates of the Calcutta University in which the following passage 
occurs: “Constituting as you do a large body of the most highly educat- 
order of things, constitute also 
the most important source of all mental, moral, social and political pro- 
gress in India. Whether in the individual or the nation, all vital progress 
must spring from within and it is to vou, her most cultured, enlightened 
minds, her most favoured sons that your country must look for initiative. 
In vain, many aliens like myself love India and her children, as well as 
the most loving of these; in vain mav they, for her and their good, give 
time and trouble, money and thought; in vain they Struggle and sacri- 
fice; they may assist with advice and suggestions; they may place their ex- 
perience, abilities and knowledge at the disposal of workers, but they 
lack the essential of nationality, and the real work muet ever he dane by 
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the people of the country themselves.” He proposed that a beginning 
should be made with a body of 50 founders who were to act as a mustard 
seed of future growth. “If only 50 men, good and true, can be found to 
join as founders, the thing can be established and the future development 
would be comparatively easy.” ‘ 

He further added: “As I said before, you are the salt of the land. 
And if amongst even you, the elite, fifty men cannot be found with suffi- 
cient power of self-sacrifice, sufficient love for and pride in their country, 
sufficient genuine and unselfish heartfelt patriotism to take the initiative, 
and if needs be, devote the rest of their lives to the Cause—then there 
is no hope for India. Her sons must and will remain mere humble and 
helpless instruments in the hands of foreign rulers, for ‘they would be 
free, themselves must strike the blow.’ And if even the leaders of thought 
are all either such poor creatures, OF $0 selfishly wedded to personal 
concerns, that they dare not or will not strike a blow for their country’s 
sake, then justly and rightly are they kept down and trampled on, for 
they deserve nothing better. Every nation secures precisely as good a 
government as it merits. If you, the picked men, the most highly edu- 
cated of the nation, cannot, scorning personal ease and selfish objects, 
make a resolute struggle to secure greater freedom for yourselves and your 
country. a more impartial administration, a larger share in the manage 
ment of your own affairs, then we your friends are wrong, and our adver- 
saries right; then are Lord Ripon’s noble aspirations for your good fruit- 
less and visionary; then, at present, at any Tate, all hopes of progress are 
at an end, and India truly neither lacks nor deserves any better govern- 
ment than she now enjoys. Only, if this be so, let us hear no more frac- 
tious, peevish complaints that you are kept in leading strings, and treated 
like children, for you will have proved yourselves such. Men know how 
to act. Let there be no more complaints of Englishmen being preferred 
to you in all important offices, for if you Jack that public spirit, that 
highest form of altruistic devotion that leads men to subordinate private 
ease to the public weal, that true patriotism that has made Englishmen 
what they are—then rightly are these preferred to you, and rightly and in- 
evitably have they become your rulers And rulers and taskmasters they 
must continue, let the yoke gall your shoulders never so sorely, until you 
realise and stand prepared to act upon the eternal truth that, whether in 
the case of individuals or nations, self-sacrifice and unselfishness are the 
only unfailing guides to freedom and happiness.” 

The appeal did not fall on deaf ears. The required number of per- 
sons did come forward from all parts of India and the first meeting of 
the Indian National Union which was subsequently renamed Indian Na- 
tional Congress was arranged to be held at Poona in December, 1885. 
However, its venue had to be shifted to Bombay. The original proposal 
was to request Lord Reay, Governor of Bombay, to be the President of 
the first session of the Indian National Congress. However, the idea was 
dropped as Lord Dufferin advised the Governor against the acceptance 
of the offer as the very idea of the head of the Executive Government of 
a province associating himself with such a movement was “absurd.” Mr. 
W. C. Bonnerjee, a leading barrister of Calcutta and a very safe and 
loyal person, was elected the first President. A large number of delegates 
came from different parts of the country and the most important among 
them were Pherozeshah Mehta, Dadubhai Naoroji, K. T. Telang, Din- 
shaw Wacha, etc. The meeting was truly a national gathering consisting 
of leading men from all parts of India. In his presidential address, Mr. 
Bonnerjea laid down the following as the objects of the Congress. 
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1. “The promotion of personal intimacy and friendship amongst all 
the more earnest workers in our country’s cause in the various parts of 
the Empire. 


2. “The eradication by direct friendly personal intercourse of all 
possible race, creed or provincial prejudices amongst all lovers of the 
country, and the fuller development and consolidation of those sentiments 
of national unity that took their origin in our beloved Lord Ripon’s 
ever memorable reign. 


8. “The authoritative record of the matured opinions of the edu- 
cated classes in India on some of the more important and pressing of the 
social questions of the day. 


4. “The determination of the methods by which during the next 
twelve months it is desirable for native politicians to labour in public 
interest.” 


There has been a lot of controversy regarding the real motives of 
Mr. Hume in founding the Indian National Congress. Mr. W. C.. Bon- 
nerjea was the first to propound the thesis that the Indian National Con- 
gress as an all India political organization owed its origin to the schem- 
ing brain of Lord Dufferin. The latter called for Mr. A. O. Hume and 
convinced him that his proposal to set up an all-India organisation to 
reform social evils of Indian society was not going to achieve much and it 
was desirable to set up an all-India political organisation which could 
point out to the Government the detects of the administration and also 
suggest how the same could be removed. The view of Dufferin was that 
the proposed organisation should do he same work in India as was being 
done by His Majesty's Opposition in England. Mr. Hume discussed this 
proposal with the Indian politicians and they decided to work it out. 
The view of Mr. Bonnerjea is supported by Mr. Wedderburn, the biogra- 
pher of Mr, Hume. This view was also supported by Lala Lajpatrai in 
“Young India.” The view of Lala Lajpatrai was that Dufferin and Hume 
worked out the plan of an “innocuous and loyal” political organisation to 
serve as a “safety valve” for the escape of the mounting dangers that 
beset the British Empire. The view of Dr. Pattabhi Sitaramayya in 
“History of the Indian National Congress” is that Lord Dufferin and Mr. 
Hume worked in unison and evolved a plan of a political organisation. 


, It is undoubtedly true that Mr. Hume had inherited liberal tenden- 
cies and his sentimental heart leapt for the general good of humanity. 
However, his liberalism was limited in so far as India was concerned, to 
the provision of a clean and sympathetic administration coupled with 
some sort of independent representation for the Indians in the Legislative 
Councils. He attacked the oppressive, heartless and race-conscious bureau- 
cracy in India. He brought to the notice of Lord Dufferin cases of official 
excesses against the people. Hume had great faith in the good sense of 
Lord Dufferin and urged him from time to time to play the hero and 
become the benefactor of India. In a letter dated 28th June, 1886, he 
urged Lord Dufferin “to act directly and energetically on our behalf, 
leaving Lord Kimberley (Secretary of State for India) and any one else 
to like it or lump it. You are big enough to do—that is what cuts me 
to the heart—that God should, as it were, have brought the one man who 
could do it—into the one position in which it can be done and yet you 
won't act.” Mr. Hume wanted Lord Dufferin to appoint a Commission 
atonce to consider and report on a definite scheme for the introduction 


of a representative element into the legislative councils. He exhorted 


——————————- 
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Lord Dufferin in these words: “Your first duty is to the people of India 
whom God has committed to your charge; ranks, talents. reputation have 
been conferred on you by the Almighty to enable you to perform that 
duty effectively, unfettered by official traditions and party policy.” How- 
ever, Lord Dufferin was not prepared to become a hero like Lord Ripon. 
As a matter of fact, he was a critic of Ripon’s policy, which, according to 
him, consisted in “extensive speechyfying” and “Midlothianizing” of 
India. 

Mr. Hume was a true well-wisher of British imperialism, and wanted 
it to continue in India. He was fully aware of the mounting discontent- 
ment in the country. That was the reason why he asked Lord Dufferin 
to grant political concessions before it was too late. On 1$ August, 1886, 
Mr. Hume wrote to Lord Dufferin: “{ only want you, Dear Lord Duffe- 
rin, to understand—to think for yourself—you who have read and realised 
history—what all this means—what it must come to, unless you and some 
one bestir themselves to disinfect the insalubrious streams of the adminis- 
tration by turning into them the purer element of independent indigen- 
ous representation. ...Perhaps you feel the whole thing as fully as my- 
self, but you seem to me not to realise the danger—the absolute necessity 
of opening early, before the great pressure comes on new and greatly 
improved safety valves.” Mr. Hume did not join the Indian National 
Conference organised by Surendranath Banerjee as the latter had very 
advanced political views. The organisation set up by Mr. Hume consist- 
ed of moderate and loyal Indians alone. ‘That is the reason why the 
first offer was made to the Governor of Bombay to become the President. 
Mr. W. C. Bonnerjea, who was actually selected the first President, was 
the model of a loyal Indian and he ridiculed all sorts of political agita- 
tion. It goes without saying that Mr. Hume was loyal to the British 
Crown. As a matter of fact, his association within the Indian National 
Congress was responsible for the loyalty of the Congress to the British 
Crown for a long time. It is well known that at the Calcutta session of 
the Congress, Dadabhai Naoroji praised the blessings of the British rule 
in India and he was cheered by the members of the audience. Mr. Hume 
moved a resolution for three cheers for Her Most Gracious Majesty, the 
Queen Empress and a further resolution for the long life of the Queen. 
Mr. Hume advised his colleagues in the Indian National Congress to 
look upon Lord Dufferin not as an enemy but as a friend and well-wisher. 
To quote him, “If in action a neutral, Dufferin was at least a passive 
friend desirous of the welfare of the people and enlargement of their 
liberties” This view was not shared by his colleagues and that is why 
there were sometimes differences between them. The contention of his 
colleagues was that Dufferin was not a true man and Mr. Hume behaved 
towards him like a child. In spite of this, his colleagues advised Mr. 
Hume to continue his friendly relations with Lord Dufferin lest he should 
maliciously thwart their organisation. Lord Dufferin also maintained an 
attitude of indifference towards the Indian National Congress. 

The second meeting of the Indian National Congress was held in 
1886 at Calcutta, Lord Dufferin invited the members of the Congress as 
“distinguished visitors” to a garden party at the Government House. A 
similar welcome was given by the Governor of Madras in 1887. How- 
ever, a change took place in the attitude of the Government. After the 
Madras Session in 1887, an aggressive propaganda was started among the 
masses. Hume published a pamphlet entitled “An Old Man’s Hope” in 
which he appealed to the people of England in these words: “Ah Men! 
well fed and happy! Do you at all realize the dull misery of these count- 
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less myriads? From their births to their deaths, how many rays of sun- 
shine think you chequer their ‘gloom-<shrouded paths’? Toil, Toil, Toil; 
hunger, hunger, hunger; sickness, suffering, sorrow; these alas, alas, alas 
are the key-notes of their short and sad existence.” 


Hume made arrangements in England for propaganda in the press in 
favour of India. He was also able to enlist die support of a few mem- 
bers of the British Parliament. In April 1888, he made a vigorous speech 
at Allahabad in which he advocated propaganda among the masses of India 
in the same way as the Anti-Corn Law League had done in England. 
That was not liked by the British bureaucracy in India and it was suggest- 
ed that the Indian National Congress be suppressed and Hume be deport- 
ed to England. In October 1888, Sir A. Colvin, Lieutenant-Governor of 
the North-Western Provinces, addressed a letter to Hume covering 20 
printed pages and warned him of the consequences of his action. 
Hume's reply covered 60 pages. On account of the attitude of bureau- 
cracy, it became difficult to hold the session at Allahabad in Dec 
ember 1888, but Sir Luchmesher Singh, Maharajadhiraj of Dar- 
bhanga, came to its rescue by purchasing the property known as 
Lowther Castle where the session was held. Andrew Yule, a Euro- 
pean magnate of Calcutta, presided over the Allahabad Session. The 
next session was held at Bombay in December 1889 under the president- 
ship of Sir William Wedderburn. It, was attended by Charles Bradlaugh, 
a member of the British Parliament. Bradlaugh spoke in such a loud 
and clear voice that he was heard not only in every corner of the pandal 
but also by the people outside. He declared: “For whom should I work 
if not for the people? Born of the people, trusted by the people, I will 
die for the people.” i 


Dadabhai Naoroji, a member of the British House of Commons, was 
elected the President of the Lahore Session of the Congress held in Dec 
ember +1893. His travel from Bombay to Lahore presented the spectacle 
of a procession. Citizens of the various places on the way presented him 
addresses. At the Sikh Golden Temple of Amritsar, he was given a robe of 
= Dadabhai brought the following message from the Irish mem- 
p i the British Parliament: “Don’t forget to tell your colleagues at 
£ e Congress that every one of the Ireland's Home Rule members in Par- 
tament is at your back in the cause of the Indian people.” The next 
session was held at Madras in 1894 under the presidentship of Alfred 
Webb, an Irish member of the British Parliament, The next session at 
Poona was presided over by Surendra Nath Banerjee in 1895. The Presi- 
dent had such a memory that without looking at the printed address, he 


hes runt Tepeat orally, word for word, the whole of his address for 


The following is the English translation of i jarati lan- 

a song in Gujarati lan 

guage sung at the Ahmedabad Session of the Cision: held in 1902 un- 
der the caption “National Congress Anthem” : 


Ye sons of noble India! 
With heart and soul unite, 
And sing aloud her praises 
Extol her boundless might. 
There is no land like India, 
No mount like hers so high, 
For none but great Himadri 
Can touch the lofty sky. 


# 
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O Holy land of Ganga! 

Thy fields arè ever green, 

With priceless jewels resplendent 

Thou rul'st the world Q Queen 
t 


Chorus 

We hail thee dear old Indial 
We hail thee, fatherland! 
And singing forth thy praises, 
We all united stand. 
O Land of migħty heroes! 
O mother of mi men! 
‘The darksome night that clouds thee 
Shall turn to light again; 
Gi this O'r world is fleeting, 

o darkness can stay; 
Look up! Peg: emt ‘Surya ” 
Proclaims the dawn of day. 


Chorus 


O Land of five great rivers! 
O Malwa! heart of Hind! 

O Land of Central India! 
Bengal and Burma fair! 

O glorious Land of Goorjars | 
With whom shall I compare? 
Madras! Ma(ha)rashtra! Sorath! 
And Rajputana great! 

Ye all have done your duty, 

In lifting national weight. 


Chorus 
Ye Hindu! Jain! and Moslem! 
Ye Parsi! Jew! Buddhist! 
Ye Christian! Sikh! and Brahmo! 
Ye children of the East! 
Stretch forth your arms in friendship 
And greet your countrymen, 
For ‘tis the blood of India 
That runs through every vein. 


Chorus 
But lo! our dear old India 
How sunken is her state! 
Her children die by thousands 
O what a horrible fate! 
Be up! Ye sons of India! 
And pray for help to God! 
Perform your yearly yatra 
To National Synod, 
And purified by Congress, 
Keep up your spirits high 
And save our dear old India, 
And raise a joyous cry! 
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Chorus 
Arise! Ye Sons of India !— 
Be just and fear naught, 
Stand up and serve your country 
And glorious is your lot— 
For so proclaim the ‘shastras’ 
‘Where Duty is the goal, 
There victory must follow 
To crown the glorious soul.’ 
But if we are divided, 
There surely lies our fall, 
In union lies our safety 
As known to each and all, 
Then up! United India! 
And make your country bright, 
In doing one’s own duty 
There sha'n’t be fear or fright. 


Calcutta Session 


The Calcutta session was held in 1906 under the Presidentship of 
Dadabhai Naoroji. On that occasion, Dadabhai unfurled the flag of 
Swaraj for India and the following four resolutions on self-government, 


boycott movement, Swadeshi and national education were passed by the 
Congress : 


(1) Resolved that this Congress is of Opinion that the system of 
Government obtaining in the Self-Governing British Colonies should be 
extended to India and that, as steps leading to it, it urges that the follow- - 
ing reforms should be immediately carried out: 


(a) All examinations held in England only should be simultaneous- 
ly held in India and in England, and that all higher appoint- 


ments which are made in India should be by competitive €x- 
amination only. 


(b) The adequate representation of Indians in the Councils of 
the Governors of Madras and Bombay. 


(c) The expansion of the Supreme and Provincial Legislative 
Councils, allowing a larger and truly effective representation 


of the people and a large control over the financial and ex- 
€cutive administration of the country. 


(d) The powers of local and municipal bodies should be extend- 
ed and official control over them should not be more than 
what 1s exercised by the Local Government Board in England 
over similar bodies. vad 

(2) Resolved that h 


aving regard w this 
country have little or no voice fee 0 the fact that the people of thi 


O voice in its administration, and their represen- 


sf nt donot. receive due consideration, this Con- 
gress is of opinion that 


by way of protest against the Partition of that Pro 
mate. 

(3) Resolved that this Congre 
the Swadeshi movement and. calls 
labour for its success, by making ea 
the growth of indigenous industrie 


ss accords its most cordial support to 

upon the people of the country to 
rnest and sustained efforts to promote 
» and to: stimulate the production of 
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hous articles by giving them preference over imported commodi 
even at some sacrifice. 


~~» (A) Resolved that in the opinion of this Congress the time has ar- 
_ Hived for the people all over the country earnestly to take up the ques 
"tion of national education for both boys and girls and organize a system 
© of'education, literary, scientific and technical, suited to the requirements 
Of the country on National lines and under National control. 


‘Surat Split (1907) 
| The next session was to be held at Nagpur but the venue was shifted 
fo Surt on account of the unfavourable atmosphere at Nagpur. Tilak 
“Was opposed to the policy of the Congress at that time. He did not want 
the Congress to go back on: its resolution of 1906 at the instance of the 
“Moderates. On December 23, 1907, he declared at Surat: “We have 
“Bot come to cause a split in the Congrss; we did not want to hold a sepa- 
“fate Congress; we want to see that the Congress does not go back. We 
‘wlemnly say that we want to see the Congress moving with the times. 
But the people who brought the Congress to Surat, although Nagpur was 
‘willing to have it, are going to drag the Congress back. They have no 
moral courage. They are against the word boycctt though they are for 
Swadeshi. When you profess to accept Swadeshi, you must boycott 
Videshi (foreign) goods: without boycott Swadesli cannot flourish. The 
fight is between two principles: (1) earnestly doing what is right, and 
©) doing it but no displeasing the Government. I belong to the party 
Which is prepared to do what it thinks right whether the Government 
‘is pleased or displeased. We are against the policy of mendicancy. Many 
young gentlemen in Bengal have gladly suffered for this attitude. No 
one has any authority to make the Congress recede from its ideal. We 
do not come here to embarrass the Moderates; but we are determined 
Rot to allow the Congress to retrograde. If they are not prepared to 
brave the dangers, let them be quiet, but they should not ask us to re- 
trograde. We have come here to fight out. constitutionally; we will 
ve as gentlemen even if our opponents do not do so. Our oppo- 
nents create rowdyism when they fear defeat. We are fighting against 
foreign autocracy. Why should. we allow this home autocracy? The 
Congress is an organisation of all people and the voice of the people 
should predominate. The policy of the Moderates is destructive. I 
don’t want you to follow it; we want to progress.” 


All attempts on the part of Tilak and his colleagues failed to bring 
about a compromise between the Moderates and the Extremists before 
the open session of the Congress. Although the agenda of the Congress 
Session was not distributed among the delegates, Tilak happened to get 
à copy of the draft of the proposed constitution as prepared by Gokhale. 

perusal of the draft’ showed that there was clearly a change in the 
Objective of the Congress different from the one declared at Calcutta 
in 1906. This was too much for Tilak. He pointed out that the pro- 
posed constitution was a direct attempt to tamper with the ideal of 
selfgovernment on the lines of self-governing colonies and to exclude 

Extremists from the Congress by making the acceptance of the new 
Creed ` a condition’ precedent for Congress membership. He declared 
that if he and his colleagues were assured that no sliding back of the 
Congress would bè attempted, opposition to the election of the Presi- 
dent would be withdrawn. He agreed to a Joint Committee represent- 
ing the points of view of the two sides to settle the question in dispute. 
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However, the Moderates were not willing to compromise. They were 
determined to have things in their own way. The reaction of the Ex- 
tremists was: “The retrogression of the Congress was a serious step not 
to be decided upon only by a bare accidental majority of any party, 
either in the Subjects Committees or in the whole Congress (as at pre- 
sent constituted) simply because its session happeris to be held in a par- 
ticular place or province, in a particular year; and the usual unanimous 
acceptance of the President would have, under such exceptional circums- 
tances, greatly weakened the point and force of the opposition.” 


When the Congress met on December 27, 1907, the atmosphere was 
surcharged and there were all kinds of rumours. The name of Dr. Rash 
Behari Ghosh was proposed for the Presidentship. When Surendra Nath 
Banerjee got up to second the proposition, attempts were made to shout 
him down and pandemonium prevailed in the Pandal. The meeting 
had to be adjourned. The next day, Dr. Ghosh was elected the Presi- 
dent, but when he got up to deliver his presidential address, Tilak ascend- 
ed the platform, stood in front of the President and demanded that he 
be allowed to address the audience. He refused to submit to the ruling 
of the chair that he could not be allowed to address at that stage. While 
this tussle was going on, the rank and file of the Extremists created 
trouble and there were clashes. All efforts to persuade Tilak failed. He 
stood with folded arms and refused to go to his seat unless he was bodily 
removed. Some persons from Nagpur and Poona rushed to the platform 
with Lathies in their hands. A shoe was hurled from the audience 
and it struck Pherozeshah Mehta. Pandemonium prevailed. Chairs were 
thrown at the dais and sticks were freely used. ‘The session had to be 
suspended. 


On December 28, 1907, a convention of the Moderates was held in 
the Congress Pandal from which the Extremists were excluded, although 
some of them were ready and willing to sign the necessary declaration. 
Those who did not wish to go back from the position taken at the Cal 
cutta Congress met at a separate place to consider what steps were to be 
taken to continue the work of the Congress. It was in this way that 
the Surat session of the Congress ended. After the Surat fiasco, it Was 
clear that the Moderates were not prepared to yield to the Extremists. 
They knew that once the plant of extremism was planted, it was bound 
to grow. They were not prepared for any compromise. Tilak was 
ridiculed, abused and called a traitor. The Moderate press wrote 
such things as the following : “Tilak has been feeding the flames which 
have burnt the Congress to ashes. He is not a patriot, but a traitor tO 
the country, and has blackened himself. May God save us from such 
patriots.” In spite of the attacks from the Moderates, Tilak was pre 
pared to accommodate them. He wrote thus in the Kesari: “It is 2 mis 
take to suppose that a difference of opinion as to ultimate ideals should 
prevent Indians from co-operating with one another, for gaining a Com- 
mon end. We see that Radicals, Socialists, Democrats and others, though 
labouring for widely different ideals, are able to co-operate with one 
another in Parliament for advancing the interests of their country as ê 
whole. With this example before our eyes, does it not betake a lack 
of liberality to insist that the representatives of a certain school of Indian 
politicians should alone be admitted to the National Congress. The 
duty that lies before our politicians is not to seek to eradicate all dif 
ferences of opinion but to secure the co-operation of men holding diver 
gent views for the accomplishment of common ends. Whatever our dif 


on 
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ferences may be about the ideals, we Moderates and Extremists should 
unite in carrying on the work of the National Congress. The rise of a 
new Party necessarily produces friction with the old but it is the duty of 
the wise men not to make much of this friction but to carry on national 
work in co-operation with the new Party.” 


In 1908, a change was made in the constitution of the Indian Na- 
tion] Congress. Under the new constitution, delegates to the Congress 
were to be elected only by the Congress Committees and Associations 
afliliated to the Congress and not by other bodies or public meetings. The 
result was that the Extremists were excluded from the Congress and 
Tilak and his followers remained outside till 1915 when a compromise 
was brought about. 


Rise of Extremism 


Many factors were responsible for the rise of extremism in the Con- 
gres. The Indian Councils Act, 1892 did not satisfy the aspirations 
of even the Moderates. It was contended that the policy of appeals 
and prayers had brought forth no result. The Government of India con- 
sidered that policy as a sign of weakness. To quote Tilak, “Political 
rights will have to be fought for. The Moderates think that these can 
be won by persuasion. We think that they can only be obtained by 
strong pressure.” The constant economic drain on the resources of the 
country due to foreign domination added to the discontentment in the 
country. The writings of men like Dinshaw Wacha, R. C. Dutt and 
Dadabhai Naoroji proved that the impoverishment of the people of 
India was largely due to the deliberate policy of the British Government. 
The policy of the Government of India sacrificed the industries of India 
in the interests of British manufacturers. There seemed to be no pros- 
pects for Indian industries. 


_ Another cause was the discontent created by the outbreak of famine 
in 1897, It affected about 20 million people and 70,000 square miles 
of Indian territory. The attitude of the Government of India was rather 
unhappy. While the people were in the grip of famine, the Govern- 
ment was busy in celebrating the Jubilee Celebrations of Queen Vic- 
toria. The money which was required for the relief of the people was 
being wasted on needless celebrations. This was interpreted as an at 
titude of callousness on the part of the Government. 


The outbreak of the Bubonic Plague in Bombay Presidency also 
added to the discontentment among the people, It is true that the Gov- 
ernment of India adopted certain measures to check the spread of the 
disease but the methods adopted by it were unfortunate. No considera- 
tion was shown for the sentiments of the people. Mr. Rand, the Plague 
Commissioner of Poona, was most ruthless in his operations. To quote 
Ram Gopal, “Rand moved with a regular army of coolies and Police- 
men at his heels, pulled down infested dwellings, had the inmates for- 
cibly removed to segregation camps. At many places beddings and 
clothes were burnt with the object of destroying plague germs. This 
oe have been tolerated had the denuded people been provided germ- 
ree clothes but this was not done. Similarly, essential articles of life 
were destroyed, leaving the owners thereof weeping and destitute. Rand 
meet part of the house, even the kitchen or the room where the 
amily idols were kept. Locks were freely picked to see if any plague 
cases were concealed in the closed houses. Armed Indian Police and 
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European soldiers, with revolvers in their hands, rushed into the women's 
apartmevts. From the unlocked houses, household effects were some 
times removed, never to be returned. Huts were burnt down. Some 
soldiers employed in such parties broke open the cash boxes and safes 
of shopkeepers. Others believed that sewing macnines could not in any 
way be disinfected and must be burnt. Another party thought it neces- 
sary to burn glass chandeliers, which they found in a house where a case 
had occurred. The whole proceedings resembled the sacking of a com 
quered town by the enemy.” (Lokmanya Tilak, p+ 137). Such a state 
of affairs could not be tolerated by the people and no wonder the plague 
policy of the Government was attacked vigorously by the critics of te 
Government, particularly Tilak. The resentment was so great that Mr 
Rand ard one of his associates were shot dead when they were returning 
from the Government House at Bombay after taking part in the Jubilee 
Celebrations of Queen Victoria. 


Another cause was the revival of Hinduism. Swami Vivekananda 
attended in 1893 the Parliament of Religions at Chicago and explained 
to his audience the greatness of Hindu religion. The Swami had faith 
in the spiritual mission of India and it was felt that the same was not 
possible without the independence of the country. Aurobindo Ghosh 
declared : “Independence is the goal of life and Hinduism alone will ful- 
fil this aspiration of ours.” “Tilak was also the product of Hindu revival 
and, no wonder, he put great emphasis on the Hindu festivals and the 
consolidation of the Hindus for the emancipation of India. ‘The Theoso- 
phical Society also made its contribution in this direction, Sir Valentine 
Chirol says: “The advent of the Theosophists headed by Madame Bla- 
vatski, Col. Olkott and Mrs. Besant gave a fresh impetus to the revival 
and certainly no Hindu has so much organised and consolidated the 
movement as Mrs. Basant, who in her Central ‘Hindu College at Bana- 
i and her Theosophical Institution at Adyar near Madras has open- 
y proclaimed the Superiority of the whole Hindu system to the vaunted 
civilisation of the West. Is it surprising that the Hindus should turn 
their heads back upon our civilisation when a European of highly intel- 
extraordinary gift of eloquence, comes a 
í s ossess and have from all times possessed the 
key ‘to supreme wisdom, that their gods, their o rakiri eir morali- 
ty, are cn a higher plane of thought than the West has ever reached ?” 


The exclusion of the intelligentsia of India from all the big jobs in 
pi Ept created bitterness. The anti-Indian policy of eh ‘Curzon 
highest a cprenterttment The view of Lord Curzon was that “the 
Eelke S S Civil employment musr. as a general rule, be held by 
their birth and gets p Was‘only the Englishmen who by 
Meera š 2 aiming were fit to rule India, and not the Indians. 
Tadini aaa im, Providence had selected the Englishmen to rule over 

hooey of AR ARESA to, India. was aeainst the will of God. Such 

tight to rule could not be palatable to the Indians 


on efficiency. He had no sympathy with 
India. As a matter of fact, he tenor 2 
mindful of the reactions of the 


as a machine and acted only in the Interests of the efficiency of the ma- 


chine, although the people were adversely affected by the machine. His 
reign was full of “missions, Omissions and commissions.” In 1899, 
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he passed the famous Calcutta Corporation. Act which, completely offi: 
cialised the Calcutta Corporation. ‘The total number of the members of 
the Calcutta Corporation was reduced from 75 to 50. The, 25, members 
who were eliminated were those persons who were the representatives 
of the people of Calcutta. The result of this measure was that there was 
a European majority in the Corporation. No wonder, the, measure was 
vehemently condemned. In, 1904 was passed the Indian Universities Act, 
This law reduced the size of the Syndicates, Senates and Faculties, with 
a view to giving prominence to the Euro . The result of, this law 
was that the Indian Universities became the most officialised universities 
in the world. They ‘were practically left with no autonomy. In [901 
was also passed the famous Official Secrets Act. The definition of the 
term “sedition” was widened. The Official Secrets Acts of 1889 ‘and 1898 
related to the disclosure of only military secrets. The Act of 1901 cover- 
ed also the official secrets relating to the civil affairs and newspaper cri- 
ticism which were likely to bring the government into suspicion or con- 
tempt. 


On 16 October 1905, Lord Curzon partitioned Bengal into two 
parts. His real object was to create a Muslim majority» province al 
though he put forward the plea of administrative convenience. While 
the Musfims and the Englishmen in India welcomed the partition, all: the 
nationalist elements in the country opposed it. Lord Curzon personally 
went on a tour of Bengal and even addressed public meetings with a 
view to convert the people to accept’ the formula of partition: Although 
he was not convinced of the logic of opposition, he was satisfied as ‘to the 
intensity of hatred against partition. It is rightly pointedsout ithar he 
came back from his tour a sadder if not a wiser man. > lo paii) 


The partition of Bengal aroused a very strong spirit! ofu resistance. 
Under the guidance of leaders like S. N. Banerjee, B. CoPal, A K. 
Datta and Aurobindo Ghosh, the agitation against partition spread’ like 
wild fire all over Bengal and even outside. Even a moderate! like "Go- 
khale observed thus in 1905: “The tremendous upheaval of | popular 
feeling which has taken place in Bengal in consequence of «the partition 
will constitute a landmark. in the history of our national ) progress... 
A wave of true national consciousness has swept over the province: ii. 
Bengal’s heroic stand against the oppression of a harsh and’! unebdntrolled 
bureaucracy has astonished and gratified all India and her sufferings 
have not. been endured in vain, when they have helped to! draw closer 
all parts of the country in sympathy and aspiration.” blued ponar 

1 of ngs sil) 

The people of Bengal openly defied the Government and adopted 
all kinds of measures to put pressure upon the Government to. cancel, the 
partition. Some of those measures were the boycott of British goods, the 
use of Swadeshi goods and the. spread of. National Education.'In_ its 
session held in 1906, the Indian National Congress also ap rowed Of these 
measures. Even a resolution was passed in 1906 that the goal of the 
Indian National Congress was the establishment in India of “the sys- 
tem of Government obtaining in the self-governing British colonies" "or 
Swaraj. The agitation was carried on with all the vehemence. The par- 
tition was interpreted by the intelligentsia of Bengal asla“ subtle 
attack upon the growing solidarity of Bengali nationalism. ™” It is 
rightly said that the idea of the severance of the oldest ‘and most 
populous and wealthy portion of the province and the division’ of” its 
people into two arbitrary sections gave profound shock to the Bengali 
race. The partition agitation proved tha: the people would not put up 


248 CONSTITUTIONAL HISTORY OF INDIA 


with injustice and would not take rest until the wrong was undon 
The people learned the lesson of self-reliance. The Swadeshi move 
was to do miracles in the long run. The quote A. K. Datta, “I 
believe that the Swadeshi movement will ultimately usher in the 
when the Indians will be recognised as a nation....the barometer 
national feeling, I trust, prognosticates fair weather in future and 
dispersion of clouds of ages by an outburst of self-reliant patriotism.” 
The agitation was so much persistent that ultimately it was can 
ed in 1911. This action of the Government was welcomed by all th 
nationalists in the country. To quote Raja Pearey Mohan Mukerjee, 
“The boon which has been conferred upon the people of Bengal by the 
reunion of our divided province and by its elevation to the status of 
Presidency Government has stirred the hearts of our people and has fi 
them with the deepest -of gratitude.” Babu Ambica Charan Mazum 
observed : “What repressive laws, proscriptions, prosecution and deport 
tions have failed to achieve in six years, the kindly touch of the royi 
prerogative has accomplished in one minute.” The view of Mrs. Annie 
Besant was: “In closing the gulf between the two Bengals, the monarch 
has closed a gulf that yawned between two races and Lord Hardinge hi 
won ‘for himself a fame which will endure.” The observation of § 


out saying that the event of partition of Bengal is a landmark in 
nationalist movement in the country. It released forces which hel 


The treatment of the Indians in British colonies was another source 
ii pease Particularly in South Africa, the Indians were re 
ments. "They a naan restrictions were imposed on their move 
way cantina could not walk on footpaths, or travel in first class rail- 
that sth iat ai able without passes or go out after 9 p-m. It was felt 
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the huts of the people. We want to stop our mouth so far as an appeal 
to the Government is concerned and open our mouth with a new appeal 
w the masses of our people. This is the psychology, this is the ethic, 
this is the spiritual significance of the boycott movement.” The same 
writer declared thus: “An Englishman hates or dislikes nothing like 
beggary. 1 think a beggar deserves to be hated. Therefore, it is our 
duty to Englishman that we are no longer beggars.” The same view 
was expressed by Tilak in these words: “Our motio is self-reliance and 
not mendicancy.” Desai points out that “Extremist leaders revive the 
memory of the Vedic past of the Hindus, the great phase of the reigns 
of Asoka and Chandragupta, the heroic deeds of Rana Pratap and 
Shivaji, the epic patriotism of Laxmi Bai, the queen of Jhansi and lea- 
ders of 1857." The worship of Durga, Kali, Bhawani and other Hindu 
gods and goddesses was revived and it was believed that they alone could 
give inspiration that was necessary for the emancipation of the country. 


B. C. Pal spoke of so organising the forces of the nation as to “com- 
pel the submission to our will of any power that may set itself against 
us.” Again, “If the Government were to come and tell me today, “Take 
Swaraj,’ I would say ‘Thank you for the gift but 1 will not have that 
which I cannot acquire by my own hands.” Regarding the boycott mo- 
vement, B. C. Pal addressed his audiences in these words: “You may get 
a High Court judgeship here, a membership of the Legislative Council 
there, possibly an executive membership of the Council. Do you want a 
larger number of Indians in the Civil Service? The whole Civil Ser- 
vice might be Indian; but the Civil Servants have to carry out orders. 
The supplanting of Europeans by Indian agencies will not make for 
self-government in this country. They say, ‘Can you boycott all the Gov- 
ernment offices?’ Who ever said we want? What we can do is this. 
We can make the Government impossible without entirely making it im- 
posible for them to find people to serve them. The administration may 
be made impossible in a variety of ways.” 


In lis whirlwind tour of the country, Tilak declared that the Mode- 
rates could not deliver the goods and the people should look up to the 
Extremists for the liberation of their country. The repetition of resolu- 
tions full of prayers to the Government could not bring any results. 
The remedy was not petitions but boycott. To quote him, “We are 
not armed and there is no necessity for arms either. We have a strong 
Weapon, a political weapon in boycott. The whole of this administration 
which is carried on by a handful of Englishmen is carried on with our 
assistance. We are in subordinate service. We are clerks and willing ins- 
truments of our own oppression in the hands of an alien Government and 
the Government is ruling over us not by its innate strength but by keep- 
ing us in ignorance and blindness to the perception of this fact. Every 
Englishman knows that they are a mere handful in this country and it is 
the business of every one of them to fool you into believing that you 
are weak and they are strong. What the New Party wants you to do 
is to realise the fact that your future rests entirely in your hands.” 


After the Surat session, Tilak had no rest. Singlehanded, he start- 
ed a many-sided struggle and spread the fire of patriotism in every nook 
and corner of the Bombay Presidency. He went on tours and collected 
a lot of money for the various national causes. He asked his audiences 
to work for Swaraj and get ready for sufferings which alone could bring 
Swaraj. In one of his meetings, he declared: “We are at present clam- 
ouring for Swaraj and therefore the Shivaji festival is the most fitting 
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one for us to celebrate. If Shivaji was able to establish Swarajya two 
centuries ago, we too may expect to achieve it some day. Swarajya be- 
longs to us by birthright. The Moderates can be compared to Shivaji’s 
father Shahji who always used to advise his son not to take up arms 
against the mighty Mohammedan monarchs of the Deccan. But Shivaji, 
who can be compared to the Extremists of the present day, gave a new 
turn to events. We are masters of our fortunes and can govern them if 
we only made up our minds to do so. ....Swarajya is not far off from us. 
l will come to us the moment we learn to stand on our legs” 
His slogan at the meetings was : “Swarajya is my birthright; I wiil have it.” 
As was to be expected, the Government of India regarded the growth 
of Extremism with apprehension and danger. No stone was left un- 
turned to suppress the advocates of Extremism. They were arrested 
and imprisoned. Sections 124-A and 153-A were added to the Indian 
Penal Code to deal with the situation. By another law, the authorities 
were authorised to ban political organisations suspected of subversive 
tendencies and to conduct the summary trials of the political offenders. 
Two laws were passed in 1908 and 1910 to crush the Indian press. In 
1907, Lord Minto promulgated the Regulation of Meetings Ordin- 
ance which curtailed the right of the people to hold public meetings. 


Between the passing of the Indian Councils Act of 1909 and the 
Starting of the Home Rule Movement by Tilak and Mrs. Annie Besant, 
there was not much of bitterness between the Congress on the one hand 
and the Government of India on the other. There were many factors 
responsible for this change. The Extremists were out of the political field 
pE Moderates roe incharge of the Congress. Lord Hardinge follow- 
pe poston ng cing policy towards the Congress. He expressed his feelings 
of sympathy for the national aspirations of the people of India. He wept 
wetter in the matter of the treatment of the Indians in South Africa 
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ing in non Aanika Charan Mazumdar declared: “Every heart is beat- 
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on account of his long imprisonment in the Mandlay jail in Burma. Dur- 
ing his absence, the politics of the country was dull. The Moderates 
were happy that their opponent was in jail. However, things changed 
after the release of Tilak in 1914, Tilak was not in a mood to precipit- 
ate matters. He was willing to have a compromise with the Moderates. 
lt is true that when Gokhale started negotiations with Tilak for a com- 
promise, Pherozeshah Mehta disapproved of them and the result was that 
the negotiations broke down. Picwaneseh Mehta decided to have the 
next session of the Congress at Bombay so that he may be able to main- 
tain nis hold over the Congress. Sir Satyendra Sinha who later on be- 
came Lord Sinha, was selected as the President of the Bombay session but 
unfortunately Pherozeshah Mehta died a few weeks before the Congress 
session. Gokhale also died. On account of their old age, Dinshaw 
Wacha and Chandravarkar were not active, $. N. Banerjee was not in 
tune with the new surroundings. Madan Mohan Malaviya was not in 
a position to lead the Congress on the Moderate lines. 


The speech of Sir Satyendra Sinha, the Congress President at the 
Bombay session in 1915, came as a shock to the progressive elements in 
India. He is said to have observed thus: “Even if the English nation 
were willing to make us an immediate free gift of full self-government, 
I take leave to doubt whether the boon would be worth having as such, 
for it is a commonplace of politics that nations like individuals must 
grow into Freedom and nothing is so baneful in political institutions as 
prematurity; nor must we forget that India free can never be ancient 
India restored.” The right of the Extremists to enter the Congress was 
admitted at the Bombay session of the Congress and the constitution of 
the Congress was suitably amended. Although Tilak was not present at 
the Bombay session, enough of heat was created by the Home Rule Pro- 
posals of Mrs. Annie Besant. Her speeches and writings in 1915 had 
given a rude shock to the Moderates. The Bombay session was the an- 
nouncement of the ascendancy of the politicians of the Extremist School 
and the decline of the influence of the Moderates. The citadel of the 
Moderates was successfully attacked. The adoption of the resolution on 
self-government was interpreted as having converted the Congress into an 
Extremist league. The ground was prepared for Tilak and his colleagues. 


Home Rule Movement 


Mrs. Annie Besant and Tilak started the Home Rule Movemet in 
1916. There was nothing original or revolutionary about this move- 
ment. Annie Besant was not the enemy of the British Empire. She 
merely wanted to awaken the people of India out of their slumber. She 
declared: “I am an Indian Tom Tom, waking up all the sleepers so 
that they may wake and work for theic motherland.” Her plan was 
“to disentangle the nationalist Extremists from the compromising allian- 
ce with the revolutionaries, to reconcile them to a position with the 
Empire and to bring them with the Moderates into line in the united 
Congress,” She herself wrote thus: “In political reform, we aim at the 
building up of complete self-government from village councils, through 
District and Municipal Boards and Provincial Legislative Assemblies to 
a National Parliament, equal in its powers to the Legislative Bodies of 
the Self-Governing Colonies, by whatever name they may he called, also 
at the direct representation of India to the Imperial Parliament when 
that body shall contain representatives of the self-governing States of 
the Empire.” 

Mrs. Annie Besant made it clear that home rule was the birth-right 
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of the people of India and they were not prepared to take it as a 
reward for their services for the British Empire and their loyalty to 
the British Crown. She wrote thus: “India does not chaffer with the 
blood of her sons and the proud tears of her daughters in exchange for 
so much liberty, so much right. India claims the right, as a Nation, to 
justice among the peoples of the Empire. India asked for this beforc 
the War, India asked it during the War; India will ask for it after 
the War, but not as reward but as a right does she ask for it.” 


The Home Rule Movement reached its high watermark in 1917. 
It was in that year that the Government of India took strong action 
against the leaders of the movement. Mrs. Annie Besant was interned 
There was a lot of agitation for her release. Tilak threatened to star: 
passive resistance. The atmosphere of the country was surcharged wit! 
enthusiasm. It was at this time that the Secretary of State for India 
made in August 1917 his historic declaration which promised respon- 
sible government to the people by stages. By slow degrees, the Home 
Rule Movement died out. Mrs. Annie Besant was elected the President 
of the Congress in 1917. The Secretary of State for India visited this 
country in 1917. He went on tours of the country and met the repre- 
sentatives of the people. The joint Report was published in 1918 and 
the Government of India Act was passed in 1919. 


Terrorist and Revolutionary Movements 


_ Terrorism was one of the phases of militant nationalism although 
it differed radically from the political Extremists represented by Tilak- 
The revolutionaries did not believe in the methods of appeal, persua- 
sion and peaceful struggle. They were convinced that without violence 
it was impossible to uproot an imperialism imposed and maintained bv 
brute force. The reactionary and repressive policy of the British Gov- 
ernment exasperated them. They believed in violent action with a view 
to demoralise the administration and its Indian collaborators. They 


had no scruples to resort to armed raids and dacoities to help their 
movement. 


The earliest storm centre of revolutionary nationalism was Maha- 
rashtra and the name of Vasudeo Balwant Phadake stands foremost in 
that connection. Shri Vasudeo was born in 1845. He was profoundly 
influenced by the ideas of Ranade. He was bitter against Englishmen 
who were drawing fat salaries at the expense of the starving Indians. 
When famine broke out in Poona in 1876, the Government, instead of 
organising relief work, levied heavier taxes from the people Vasudeo 
resigned his government job and undertook a tour of Maharashtra. He 
went from place to place to organise the people against the Government. 
He started collecting arms and ammunition to turn out the English 
= pae eee me that purpose h had no hesitation in plunder- 
ing -lenders. For some time, he ig i 
the seven districts of Maharashtra. The lt t irar aa 
ward for his arrest and he was captured by Major Daniel on July 20, 
1879. He was put up for trial, convicted and sentenced to lifè impri- 
sonment. His conviction was upheld by the High Court and he was 
sent to Aden Jail. In October 1880, he made an attempt to escape but 
he was pursued and caught after 17 miles of pursuit. He died in Febri 
uary, 1883. He made the following statement at the time of his con- 
viction by the Sessions Court: “The Indian people are today stand- 
ing on the threshold of death. The British bureaucracy and the Gov- 
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ernment machinery bas so ground down the common masses that have 
been already harassed by famines and food scarcities. We, the sons of 
Bharat, are made the object of intense hatred and contempt. Wherever 
vou cast your glance, you witness only such sights, hear such words, as no 
Hindu or Muslim whose necks have been straight so long with self-res- 
pect cin do anything but bend his head in shame. Death would have 
been more honourable for us all than this disgraceful slavery. Had I 
but succeeded in my design, 1 would have accomplished a great task. It 
was my ambition to establish a Republic of free India. 1 have always 
preached in my lectures that our bliss lies in killing the British people. 
I told my audience a number of times that if they did not help me in 
this task, then the British rulers will destroy them root and branch. 
Oh citizens of India! Why should I not suffer like the great sage Dad- 
heechi ? If by my sacrifice and bold surrender, I can help your resur- 
rection from slavery, why should I not make effort? Accept this my last 
bow.” 


Damodar Chapekar was another hero of the same type. Although 
he was essentially a soldier, he took up the profession of Kirtan as the 
Brahmins were not eligible for recruitment in the army. He began to 
hate British administration in India. On one occasion, he observed 
thus: “Mere recalling the mighty deeds of Shivaji will not deliver the 
goods. If we want freedom, we shall have to plunge in action like our 
idols—Shivaji and Baji Rao. My young friends! The time has come to 
sharpen our swords in order to behead the enemies. Let us take a pledge 
to fight till the last breath and die bravely but not without tainting the 
earth red with English blood. Be not idle; be not a lifeless burden on 
the country. Be up and doing; be a hero in the strife. Is it not shame- 
{ul that we call our country Hindustan (the land of the Hindus) but let 
it be ruled over by the Englishmen?” When Mr. Rand the Plague Com- 
missioner of Poona and Mr. Ayerst were coming back from the Govern- 
ment House, they were shot dead by Damodar Chapekar. The result 
was that he and a few others were hanged by the Government. 


krit scholar and he had been the Dewan of Udaipur and Junagarh 
States. He delivered a few lectures at the Oxford University and he im- 


land till I die fighting the enemy. I will spare no breath in perform- 
ing this sacred pledge.” In 1900, he started an association known as 
Mitra Mela. Its members were youngmen who were prepared to lay 
down their lives for the sake of their country. The name of this associa- 
tion was changed to Abhinava Bharat in 1904. Every member was re- 
quired to take the following pledge: “In the sacred name of Chhatrapati 
Shivaji, in the name of my sacred religion, for the sake of my beloved 
country, invoking my fore-fathers, I swear that my nation will be 
prosperous only after freedom, full freedom is achieved. Convinced of 
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this, í dedicate all my health, wealth and talents for the freedom of my 
country and for her total uplift. I will work hard to my utmost capa- 
city till my breath, I will not spare myself or slacken in this mission. 
I will never disclose anything about the organisation.” 

Savarkar was very much loved by Shyamji Krishna Varma. A new 
life was put into the residents of India House by him. By the end of 
1906, he completed his book entitled ‘Joseph Mazzini—Biography and 
Politics.’ He also wrote a book on the rising of 1857 in India and gave 
it the name of Indian War of Independence. 

Savarkar sent a parcel containing 20 Browning Automatic Pistols 
with ammunition to Bombay concealed in the false bottom of a box form- 
ing part of the luggage of one Chaturbhuj Amin who was working as a 
cook in the India House. The pistols were to be used by the members 
of Abhinava Bharat which was working under the direction of Ganesh 
Savarkar, the brother of V. D. Savarkar. Before the parcel reached 
India, Ganesh Savarkar had already been arrested on the charge of wag- 
ing war against the Government and sentenced to transportation for 
life. The members of Abhinava Bharat decided to murder Jackson, Dis- 
trict Magistrate of Nasik, as he had convicted Ganesh Savarkar. Jack- 
son actually was shot dead on December 21, 1909. Anant Laxman Kan- 
here was arrested and put up for trial. In his statement, Kan- 
here declared: “I have performed my part. Ganesh Damodar Savarkar 
is being sentenced to transportation for life in your administration where- 
as your Executive Engineer Mr. Williams who caused the death of an 
Indian cartman, is being rewarded with life. It is for this that I have 
killed Jackson. I have no desire to run away.” The details of the Nasik 
Conspiracy were divulged by one Ganu Vaidya who was a member of the 
Nasik branch of Abhinava Bharat. Acting on the information supplied 
by. him, the Police rounded up 37 youngmen. Three of them were hang- 
ed and the others were sentenced to varying terms of imprisonment. 

„Tt is stated that Mr, Jackson arrested Ganesh Savarkar on the insti- 
gation of Sir Curzon Willie who had laid a ring of spies around the 
India House to watch the activities of the Indian students. He also 
dictated the British policies concerning India. At the instigation of 
V.. D: Savarkar, Sir, Curzon Willie was shot dead on July 1, 1909, by 
one Madan Lal Dhingra. When he was arrested, a chit was recovered 
from his pocket and it read as follows: “I attempted to shed English 
blood intentionally and with purpose as a humble protest against the in- 
human transportation and hanging of Indian youth.” At the time of 
his trial, he made the following statement: “I admit the other day I 
attempted to shed English blood as an humble revenge for the inhuman 
happenings and deportations of the Indian patriotic youths.: And in this 
I have consulted with none but my own conscience. I have conspired 
with none but with my own duty. I believe that a nation held in bond- 
age with the help of bayonets, is in a state of perpetual war and since 
the guns are denied to me, I drew forth my pistol and attacked by sur- 
prise. What could a son poor in wealth i intellect like me offer to 
the Mother except my own blood! My only prayer to God is that I may 
again return to the same Mother and die in the same cause till the 
Mother is freed for the service of humanity and glory of God. Vande 
Mataram.” Madan Lal was sentenced to death and hanged on August 
16, 1909. On November 9, 1909, an attempt was made to blow up the 
carriage in which Lord and Lady Minto were driving through the city of 
Ahmedabad, Two cocoanut bombs were thrown but thev did not ex- 
plode in time. i 
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When all this was happening, V. D. Savarkar was in Paris and he 
decided to go back to London to resume his work. Shyamji Krishna 
Varma and Lala Hardayal and Madame Cama tried to dissuade him from 
taking the risk but he refused to accept their advice and went 
to London. As soon as he reached London, he was arrested on 
March 13, 1910,  Apprehending his death to be near, Sayarkar 
wrote the following letter to his brother's wife: “We had taken a 
solemn pledge to free our country from political slavery. We are 
proud to lay down our lives one by one to attain our goal. It is a great 
day from—the day of the fruition of all my aspirations. I am extremely 
glad that I have done my bit to free my mother from the shackles of 
bondage. Oh my Motherland! I have already offered at your feet my 
youth, my pleasures, my sweet home, my purse and my brother and sis- 
ter. Here am I ready to offer my body. Thanked be they who have 
dedicated their lives to the service of the nation. Dear sister-in-law, 
entertain such thoughts and hold on to your pledge and add lustre to 
the fair name of the family.” The view of the Government of India was 
that V. D. Savarkar had a hand in the Nasik Conspiracy and consequently 
orders were passed for his removal to India. He tried to escape when 
his ship was near the Port of Marseilles. He jumped into the sea and 
successfully reached the shore but was illegally caught by British officers 
on the French soil. On reaching India, he was put up for trial, He 
was convicted and sentenced to 50 years’ imprisonment and transporta- 
tion on March 22, 1911, He was sent to the Andamans at the age of 
28. It is stated that when the Jailor came to know that he was put in 
Jail for 50 years, he exclaimed: “Oh God! Fifty years.” The reply of 
Savarkur was “why worry! fifty years. Is the British rule going to sur- 
vive these fifty years?” In 1924, Savarkar was brought to India along 
with his brother Ganesh. He was released in 1937 when the Congress 
Ministry came to power. , 


Sardar Singh Rana was closely associated with the editing of the 
papers like the Vande Mataram, Indian Freedom and Talwar. He gave 
money when Hem Chandra was sent to Russia by the revolutionaries to 
learn the technique of making the bomb. He was responsible for the 
smuggling of twenty automatic shining pistols and bullets into India and 
one of those bullets was used for killing Jackson. During the First 
World War, he was sent to a remote Island from where -he was released 
after the end of the war. 


Madame Cama also made her contribution towards the cause of 
India’s freedom. She attended the International Socialist Conference 
held in Germany in 1907 along with Sardar Singh Rana and there un- 
furled the National flag of India. She urged all the freedom-loving 
nations of the world to help the cause of India’s freedom. In Decem- 
ber, 1908, she moved a resolution for the boycott of foreign goods. In 
1914, she was arrested and deported. She came to India in 1934 but 
died in 1946. 


Revolutionary propaganda was carried on in Bengal by Barindra 
Kumar Ghosh, the younger brother of Aurobindo, and Bhupendra Nath 
Dutt, the brother of Swami Vivekanand. To begin with Barindra Ku- 
mar tried to preach “the cause of Independence as a political missionary. 
However, later on he was convinced that purely political propaganda was 
not enough. He started the Yugantar and through its columns carried 
on the work of educating the masses, In an article, he expounded his re- 
volutionary gospel in these words: “Shri Krishna had said in Gita that 
whenever there is a decline of righteousness and a rise in unrighteousness, 
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there shall be a reincarnation of God to rescue the good, to destroy the 
wrongdoer and to establish righteousness.” Again, “At the present time, 
righteousness is declining and unrighteousness is springing up in India. A 
handful of alien robbers are ruining the crores of the people of India by 
robbing the wealth of India. Through the hard grinding of their ser- 
vitude, the ribs of the countless people are being broken to pieces. Fear 
not, O Indians, God will not remain inactive. He will keep His word. 
Placing firm reliance on the promises of God, invoke His power. When 
the lightning of Heaven flashes in their hearts, men perform impossible 


A programme was chalked out and it consisted of six items. Hatred 
was to be created in the minds of the educated people of India against 
servitude by vigorous propaganda in the press. The fear of unemploy- 
ment and starvation was to be removed from’ the minds of the Indians 
and love of freedom and of the Motherland was to be inculeated in 
them, ‘That was to be done by “soulstirring music and theatrical perfor- 
mances glorifying the lives of heroes and their great deeds in the cause 
of freedom and by patriotic songs.” The Government was to be kept 
busy by means of Bande Mataram processions, Swadeshi conferences and 
boycott meetings. Youngmen were to be recruited, organized in small 
bands and trained in physical exercises and use of weapons and were to 
be taught absolute obedience to rules and the leaders. Weapons were to 
be manufactured, purchased from foreign countries and smuggled into 
the country or manufactured in the country itself, Money was to be 
raised for the Terrorist Movement by means of raids and dacoities. The 
belief was that “the law of the English is established on brute force and 
if to liberate ourselves we too must use brute force, it is right that we 
should do so.” An appeal was made to the youngmen of Bengal in 
these words: “Will the Bengali worshipper of Shakti shrink from the 
shedding of blood? The number of Englishmen in this country is not 
above one lac and a half, and what is the number of English officials in 
each district ? If you are firm in your resolution, you can in a single day 
bring British rule to an end, Lay down your life, but first take a life. 
The worship of the goddess will not be consummated if you sacrifice your 
lives at the shrine of Independence without shedding blood.” 

As a result of the efforts made by Barindra Kumar Ghosh and Bhu- 
pendra Nath Dutt and their associates, a number of revolutionary socie- 
ties were set up and one of them was the Anusilan Samiti or Society for 
the Promotion of Culture and Training. The Society had its branches in 
Calcutta and Dacca. It was modelled on the same line as the secret So 
cieties of Italy and Russia, It embarked upon a programme of whole- 
sale terrorism. On December, 6, 1907, an attempt was made to blow up 
the train in which the Lieutenant-Governor was travelling. On Decem- 
ber 23, 1907, Mr. Allen who was formerly the District Magistrate of Dacca, 
was shot in the back but the injury did not prove to be fatal. On April 
30, 1908, Mrs. and Miss Kennedy were murdered. The facts were that 
Mr. Kingsford was hated by the terrorists on account of the heavy puni- 
shments inflicted by him on the Swadeshi workers. What was resented 
particularly was the infliction of corporal punishment on respectable 
youngmen. Susil Sen, a boy of fifteen, was flogged in public for the 
offence that he was mixed up in a Police fracas. The terrorists decided 
to murder him and a clever device was prepared to achieve the objective. 
What was done was that the middle portions of the leaves of a book bor- 
rowed from Mr. Kingsford were cut out and a bomb was put into the 
hollow thus created. It was thought that when Mr. Kingsford would 
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open the book, the bomb would burst and kill him. The scheme was 
not successful as Mr. Kingsford did not require the book immediately and 
the same was never opened. Another device was thought of to murder 
Kingsford. Khudi Ram Bose and Profulla Chakie were deputed for that 
purpose When both of them were going to the Bungalow of Mr. Kings- 
ford, they saw a carriage coming from that direction. They thought 
that the occupant of the carriage was Mr. Kingsford and they threw the 
bomb into the carriage. What happened was that Mrs. and Miss Ken- 
nedy were killed by the bomb. Profulla Chakie shot himself but Khudi 
Ram Bose was arrested, tried and hanged. Khudi Ram became a martyr 
and a hero, Students and many others put on mourning for him. Schools 
were closed for two or three days as a tribute to his memory. His photo- 
graphs had an immense sale. By and by, the youngmen began to wear 
Dhoties with Khudi Ram Bose’s name woven into the borders of gar- 
ments. $ 


The Government was able to unearth a conspiracy in Calcutta and 
also captured some bombs, dynamite, cartridges and the correspondence 
which led to the arrest and trial of about 39 persons including Aurobindo 
Ghosh, Bhupendra Nath Dutt, Hem Chandra Das and Narinder Gosain. 
Kanai Lal Dutt and $. N. Bose were separately tried and executed. Heavy 
punishments were inflicted on the remaining 36 accused. Narinder Go- 
sain became an approver, but he was shot dead by his companions in the 
jail. Nand Lal, the Sub-Inspector who had arrested Khudi Ram Bose, 
was murdered. Ashutosh Biswas who had acted as Public Prosecutor mm 
the Gosain Murder case and the Alipore case was shot dead. Shamsul- 
Alam, Deputy Superintendent of Police, who was connected with the Ali- 
pore case, was also shot dead. On November 7, 1908, an attempt was 
made to shoot Sir Andrew Frazer, the Lieutenant-Governor of Bengal, but 
the attempt failed. The terrorists of Bengal did not spare the Police 
Officers, Magistrates, Prosecuting Lawyers, hostile witnesses, traitors, bet- 
rayers and approvers. One and all, they were all shot. The consequen- 
ces were absolutely immaterial to the revolutionaries. 


In 1907, B. G. Pal toured the Madras Presidency and preached the 
gospel of Swaraj. He was imprisoned for six months for his refusal to 
give evidence against Shri Aurobindo. When he was released, two of 
his admirers from Madras celebrated his release by holding a public 
meeting, hoisting the flag of Swaraj and pledging to boycott everything 
foreign. Both of them were arrested by the Government and that led to 
a riot at Tinnevelly. The Sedition Committee Report says : It was mark- 
ed by wholesale and deliberate destruction of Government property m 
open defiance of the constituted authority.” Every public building in 
Tinnevelly, except the Sub-Registrar’s Office, was attacked. The furni- 
ture and records of these buildings were set on fire as well as portions of 
the buildings themselves; the municipal office was gutted. Twenty-seven 
persons were convicted and sentence for participation in the riot. 


Pondicherry was also the centre of revolutionary work. M. P. Tiru- 


hal Acharya and V. V. S. Aiyer were the guiding spirits. Aiyer prepared 
the youngmen at Pondicherry by giving them training m the use of re- 
volvere. One of the trainees was Vanchi Aiyer who shot Mr. Ashe, the 
District Magistrate of Tinnevelley, on June 17,1911. He- was arrested, 
tried and executed. His companions were also arrested, tried and execut- 


ed in the Tinnevelly Conspiracy Case. 
1 of India from Calcutta to 


Lord Hardinge decided to shift the capita dia 1 
Delhi. When he was entering in the city of Delhi in a procession, a 
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bomb exploded. It injured the Viceroy and killed his A.D.C. The bomb 
was thrown by Ras Bihari Bose. There was a lot of confusion and 
Ras Bihari managed to escape. The Government did its level best to 
find out the culprit. A reward of Rs. 7,500 was announced for the arrest 
of Ras Bihari Bose. He was chased from place to place but every time 
he managed to escape. He went away to Japan under a fictitious name. 
He played an important role in organising the Indian National Army in 
Japan. He died in 1945. 

The action taken by the Government in connection with the bomb 
thrown on Lord Hardinge is known as the Delhi Conspiracy Case. Thir- 
teen persons had been arrested in that connection. Ihe names of some 
of them were Master Amir Chand, his adopted son Sultan Chand, Dina 
Nath, Bhai Balmukund, Bal Raj Bhalla, Basant Kumar and Avadh Bi- 
hari. Two of them were sentenced to seven years’ imprisonment and four 
of them were hanged. Dina Nath became an approver. During the 
trial in 1914, the Police produced in the Court a letter written by Master 
Amir Chand and that letter contained the following passage: “Constitu- 
tional struggles and agitations have borne no fruit. The only effective 
and unfailing means to liberate our country is that of armed revolution. 
History testifies to the fact that the rulers never offer independence on 
a silver platter, They surrender it to the threat of sword.” Jc is stated 
that when Avadh Behari was going to be hanged, an Englishman asked 
him as to what was his last wish. His reply was: “The end of the Bri- 
tish Rule.” _When the Englishman advised him to die peacefully, Avadh 
Behari replied: “Peace? I wish that a conflagration may break out in 


the country gutting the British rule. Let my country emerge out of this 
fire like pure gold.” 


February 21, 1915 was fixed for an all-India revolt and vigorous pre- 
parations were made for that purpose. Ras Bihari Bose, Suchindra San- 
yal, Ganesh Pingale and Bagi Kartar Singh prepared a master plan for 

F purpose. Bomb factories were set up at Ludhiana, Amritsar, etc. 
Indian troops were contacted and persuaded to revolt on that date. 
Some revolutionaries raided the Moga Treasury in the Punjab. Two 
AAE EE were „killed and several were arrested. They were also 
i? » The all-India revolt failed because one Kirpal Singh passed on 
i e secret plans to the Government. Many places were raided and 

ombs were recovered. Secret papers were also captured by the Govern- 
ae Most of the ting leaders of the Punjab fell into the hands of the 

o rae Luckily, Ras Bihari Bose, Ganesh Pingale and Bagi Kartar Singh 
Ape © Ganesh Pingale got down at Meerut and was handed over to 
k e government by a Muslim Inspector with whom he stayed. He was 
anged on November 16, 1915. His last words were: “Oh God! May 
the task left incomplete by me be executed by you. My only wish is that 
my country may be free.” Kartar Singh was also caught later on and sen- 
tenced to death along with Jagat Singh, Bhai Parmanand, Man Singh 
and Udhom Singh. Many others were transported for life. The death 
sentence of Bhai Parmanand was later on commuted to life imprison- 
ment. It is stated that Chief Justice was inclined to commute the deach 
sentence of Kartar Singh also, but the latter said: “I prefer gallows to 
life sentence.. .I wish I were born again to unfetter my motherland. I 


shall be glad to be hanged every time T am reborn till my country achiev- 
es independence.” 


Lala Hardayal was a great philosopher and a powerful orator. In 
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1915, he called a rally of revolutionary workers in a town of California. 
He started an independent press and brought out a paper known as “The 
Gadar.” It was published in English, Hindi, Urdu, Bengali, Marathi and 
Gurmukhi. The copies of this newspaper were sent to all those countries 
where Indians lived. There was a great demand for this paper in Japan, 
China, Singapore, Germany and Canada. The newspaper condemned 
the mis-deeds of the British Government in India and also explained the 
objects of the Gadar Movement. 

In 1913, a few thousand Indians lived in Canada and most of them 
Were Sikhs. They were subjected to all kinds of indignities. The Cana- 
dian Government did not like their presence in their country and was an- 
Xious to stop their flow, With that object in view, a law was passed by 
Which only those Indians were allowed to land in Canada who were direct 
passengers from Calcutta. The Canadian , Government knew full well 
that there were no direct services from India to Canada and hence in- 
directly the immigration of Indians into Canada would stop. Baba Gur- 
dit Singh who was a very rich Indian in Canada, came forward to hel 
the Indians. He floated a shipping company known as the Guru Nana 
Navigation Company and hired a Japanese ship called Komagata Maru. 
The ship reached Calcutta and was able to accommodate 500 Indian pas 
sengers. When the ship reached the Port of Vancouver on May 22, 1914, 
the Canadian authorities did not allow her to enter the harbour. The 
passengers were not allowed to land even on the shore. The ship was 
not allowed even to unload the goods. The Canadian authorities acted 
in a very cruel manner. Although the passengers were suffering terribly, 
the Canadian Government was not moved by their plight. An effort was 
made by the Canadian authorities to throw boiling water on the passen- 
gers. Finally, the Canadian Government sent two warships to sink the 
Komagata Maru. After about two months of stay in the Canadian waters, 
the Komagata Maru started on her return voyage on July 23, 1914. The 
passengers had to suffer even on the return journey as the British Govern- 
ment did not allow the ship to enter the harbours of Hongkong and 
Singapore. On September 26, 1914, the ship reached the Budge Budge 

bour near Calcutta. The Government of India ordered the passengers 
of the ship to enter the special train which was kept ready to take them 
away. As the passengers refused to get into the train, they were forcibly 

and put in the train. Some of the passengers resisted and while 
doing so used American revolvers. 18 Sikhs were killed and many more 
Were wounded, Although Baba Gurdit Singh was injured, he managed 
to escape. The occurrences connected with the Komagata Maru created 
a lot of bitterness among the Indians in general and the Sikhs in particu- 
lar. Bhai Bhag Singh and Bhai Vatan Singh led an agitation against the 
Canadian authorities for the repeal of the law against the immigration. of 
the Indians. Mr. Hopkins who was the chief of the Immigration Section 
of Canada, became the target and he was killed by one Mewa Singh. The 
Gadar Party also intensified its propaganda against the Government of 
India. In the issue of August 18, 1914, the Gadar Party gave the follow- 
ing instructions: “Spread the literature of revolution; help and encour- 
age all resistance, armed and passive; destroy the railway lines, withdraw 
all your funds from British Banks and’ inspire the Indian army to strike 
on every point against the Firangis.” 

Lala Hardayal went to Germany to negotiate with William II, the 
German Emperor. He sent thousands of recruits and a lot of explosive 
Material to India. Raja Mahendra Pratap set up a provisional govern- 
ment at Kabul. It was agreed that the Muslims of Iran, Arabia, Iraq 
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and Afghanistan would take up arms against the British Government after 
getting help from Germany and Turkey. The Sikhs of the Punjab were 
also to revolt. Unfortunately, the whole plan for the revolt of 1915 
leaked out and nothing came out. 


The Kakori Case 


The revolutionaries were in great need of money for the manulacture 
of bombs and consequently a few revolutionaries boarded the train on 
August 9, 1915, on the Lucknow-Saharanpur line. The revolutionaries 
had with them revolvers and cartridges. After the departure of the train 
from Kakori Railway station, one of the revolutionaries pulled the alarm 
chain of the train. When the train stopped, the revolutionaries tried to 
take away the money from the Iron Box in the train which was broken 
open with great effort with hammer-blows by Ashfaq. Unfortunately, the 
revolutionaries were able to get Rs. 5,000 only. The Government took 
action and arrested about 40 persons and sent them to trial. That cases 
is known as the Kakori case. The trial concluded on April 7, 1927. It 
was a mere farce. Pt. Ram Prasad Bismil, Roshan Singh and Rajindra 
Lahri were given death sentence. Manmath Nath Gupta got 14 years 
and many others got death sentences. Ashfaq and Suchendra Nath Bak- 
shi were caught later on and given death sentence and transportation 
for life respectively. Ram Parsad Bismil was hanged on December 19, 
1927. His mother is said to have observed thus about her son: “I am 
greatly proud to have given birth to a soldier of freedom who laid down 
his life at the feet of his motherland. Your country has greater claim 
on you than I have. You have fallen for a noble cause and I see no 
reason to feel sorry.” A little before his death, Ashfaq Ullah gave the 
following message to his countrymen: “We have played our role on the 
political stage of our country. Right or wrong all our actions were 
motivated by the lofty object of securing independence. I know my 
actions will elicit praise from some quarters and criticism from the other, 
but as a true revolutionary I am indifferent to such remarks. One thing 
I beg to clarify before I die, It never had been our object to create 
terror in the country. Our trial has lasted for such a long time but tell 
me if ever we tried to shoot down an approver or a prosecution witness. 
That isnot in our line. My only- wish is that my country-men mays 
irrespective of their religion or creed, unite like a solid bloc to smash 
the citadel of British rule. The British are the common enemies of all 
the religious sections of our country. It is the moral duty of every 
Indian to dig the grave of the British bureaucracy, I am far from being 
a murderer as has been established by the prosecution. I am rather 


proud of being the first Musalman to lay down my life at the altar of 


India’s freedom.” 


Pes T of India had boycotted the Simon Commission but in 
spite of that the Commission visited Lahore on October 20, 1928. The 
a ee Gd Socialist Republican Party took out a huge procession against 
he Simon Commission. The processionists were shouting: “Simon, gO 

ack.” Lala Lajpat Rai was leading the procession. One Mr. I. P. Saun- 
ders gave blows on the head and chest of Lala Lajpat Rai with his baton 
and thereby caused grievous injuries on his person. While addressing the 
public meeting in the same evening at the Bradlaugh Hall, Lahore, Lala 
Lajpat Rai declared : “The Government which attacks its own innocent 
subjects has no claim to be called a civilized Government. Bear in mind, 
such a Government does not survive long. I declare that the blows struck 
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at me will be the last nails in the coffin of British rule in India.” Lala 
Lajpat Rai died on November 17, 1928 as a result of the injuries re 
ceived by him, That was too much for the people of India and nobody 
who had inflicted those injuries on Lalaji could be forgiven. Addressing 
a public meeting, Shrimat Basanti Debi, the wife of C. R. Dasr observ- 
ed thus: “My blood boils with rage to think that Lalaji, who had been 
so aged and so dear to his countrymen, has been beaten to death by that 
brute English police officer. It is a challenge to the youth and manliness 
of 300 million Indians. On behalf of the women of India, I want a 
reply to my question whether Indian youths are dead or alive. Is there 


It was decided to kill Mr, Scott who had ordered 
the lathi charge and Mr, Saunders who had killed Lalaji. On Decem- 
ber 17, 1928, when Saunders was approaching the police gate on his 
bicycle, he was shot by Rajguru and be was followed by Bhagat Singh 
who tore the head of Saunders to pieces by pistol shots. All the revolu- 
tionaries took refuge in the D.A.V. College, Lahore and then managed 
to slip away to Simla. 


Within 5 days of the incident, the following posters were found on 
the walls of the city of Lahore: 


“HINDUSTAN SOCIALIST REPUBLICAN PARTY 
NOTICE 
BEWARE BUREAUCRACY 


“This killing of I. P. Saunders was only to avenge fully the murder 
of Lala Lajpat Rai, It was indeed a sad and shameful episode that so 
mean a fellow like I. P. Saunders should dare to deliver blows on the 
chest of the old and most respected person worshipped by a nation of 
thirty-five crores of Indians. That was indeed an affront to the nation. 
By that insult of the Indian Nation, the foreign power had as if thrown 
a challenge to the self-respecting and brave sons of the soil. This reply 
will surely convince the people and the foreign power that the Indian 
Nation is indeed not yet dead or spiritless to bear such insults. The 
people of Bharat have fresh blood flowing in their veins. Young India 
is up and ready to guard the honour of the nation even at the stake and 
sacrifice of life. 


“Beware, you, Tyrant of Government ! 


“Do not hereafter try to touch the provoked feelings of the people 


that are already exploited and harassed. Hold your devilish hands! Re- 
member that in spite of all your laws and endeavours to keep us disarmed 
a flood of pistols and revolvers will always flow into the hands of the 
youth of the country. Though it may be admitted that no armed revo- 
lution can be accomplished with as inkling of arms yet they will in- 
deed be enough to wreak vengeance for the repeated national insults 
which the administration indulges in from time to time. l 
national leaders may condemn and reproach our actions. and the foreign 
Government may try their utmost to crush our organisation. But we 
want to make it clear here that we shall ever be ready to safeguard our 
national honour and to teach lessons to all the foreign aggrandisers. We 
shall never permit the cry of revolution to languish even under the en- 
circlement of oppression and suppression all around; bear in mind that 
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even with the noose knot of death round our necks, we shall always 
shout and cheer ‘Long Live Revolution,’ 


“We are really sorry that we had to kill a human being. But the 
man whom we had to shoot down was a part and parcel of such cruel, 
mean and unjust administration of a foreign power that we had no al- 
ternative but to overthrow him. This man is killed only in his capacity 
as a representative of the British power in India. British power is un- 
doubtedly the most tyrannical one in the world. 


“We again repeat that we are sorry that we had to shed human 
blood. But it becomes inevitable to shed blood on the altar of revolu- 
tion, which will end all exploitation of man at the hands of man. 


“Long Live Revolution. 


; Sd/- (BALRAJ) 
18th December, 1928. Commander : Punjab HSRA.” 


Another incident took place on April 8, 1929. After the question 
hour was over in the Central Legislative Assembly in New Delhi, Sar- 
dar Bhagat Singh threw a bomb on the wall which exploded with a 
thundering boom. Two bullets were fired to frighten the Speake; of the 
House. When the smoke ended, Sardar Bhagat Singh threw leafle:s into 
the hall and those read thus: “Bombs are needed to let the deaf hear.” 
Sardar Bhagat Singh could have run away but he surrendered himself 
to the police. Sardar Bhagat Singh and his companions were put up for 
trial and ultimately condemned to death. In the course of his lengthy 
Statement in the court, Sardar Bhagat Singh observed thus: “Our sole 
object „Was to warn the listless and to wake up the deaf. Many others 
are thinking just like us. The bombs which were thrown were inten- 
tionally so manufactured as to cause insignificant damage, and they were 

ar place as to produce the least injury to any- 
body. Under the apparent calm on “i surface of the idian mind 
ble seething discontent on the point of burst- 
mg into a storm. Our action is merely a danger-signal to those who 
are rushing ahead thoughtlessly without caring for the serious conse- 


quences before them. We have, as if, heralded the end of the era of 
non-violence, the idealist dream, 


Raza Khan, Washington, Garibaldi, 
cause the Government and the Indian 
ears that we had to sound that warning 
Tt will be readily accepted that we had no personal prejudice or 
against any one who had 
) we emphatically reassert 
life as sacred beyond description. Tnstead of 
ne else, we are ready to offer ourselves to be 


ificed + The mental attitude of mercenary 
soldiers in the Ea Ba armies trained to mercilessly kill the humanity 
1s Not in our character. When we surrendered, it was purely out of the 
sole thought to suffer the atonem 


ent of our actions. We wanted to warn 
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the Imperialist exploiters that they could never destroy the truth by cru- 
shing a few individuals. A whole nation cannot be suppressed by doing 
away with a couple of persons. Bastile could not prevent the French Re- 
volution. Exiles in Siberia could not liquidate the Russian Revolution. 
The bloody Sundays could not arrest the course of Irish struggle for Inde- 
pendence. How could then these atrocious measures extinguish the flame 
of freedom burning bright in the Indian mind?...... 


“The opponents of revolution mistakenly believe that revolution 
means violence with arms, weapons and such other means. But revolution 
is not confined to this process. It may be that these are used as instru- 
ments but it should not be forgotten that behind them is the solid strength 
and spirit of the revolution and that strength is the will, the aspiration 
of the people to demand and get a change, a revolution in the current 
economic structure, the shape and form of political Government of the 
nation. Our idea of revolution has never been simply the bloodshed 
of some individuals, It is to end the present regime of exploitation of 
man by man and to secure for our nation absolute right of self-determina- 
tion. That is the ultimate objective of our idea of revolution. Free- 
dom is the birth-right of man. We welcome any amount of suffering 
and sacrifice that might fall to our lot for this idealism and devotion to 
it. Long live that Revolution.” 


The Tribunal which tried Sardar Bhagat Singh and his companions 
gave its decision on October 7, 1930 and Sardar Bhagat Singh, Raj Guru 
and Sukhdeo were hanged at Lahore on March 28, 1931. Unfortunately, 
the dead bodies of these heroes were taken by the Government to Feroze- 
pore and an attempt was made to burn them on the banks of the river 
Sutlej. However, the people came to know of it and were able to recover 
the half-burnt dead bodies. Those were taken to Lahore and cremated 
there with great honours. 


A reference must be made to the work of Chandra Shekhar Azad, 
Bhagwati Charan and Yash Pal. Azad was a fearless person who was 
determined to liberate his country even at the cost of his life. He had 
a hand in the Kakori conspiracy case but he managed to escape. He 
helped Sardar Bhagat Singh in his attack against Saunders. His efforts 
to take Sardar Bhagat Singh out of the jail failed. Efforts were also made 
to persuade the Viceroy to condone the death sentence passed on Sar- 
dar Bhagat Singh and his companions. When all that failed, Chandra 
Shekhar Azad and Yash Pal chalked out a plan to blow up the train car- 
rying Lord Irwin. When on December 23, 1929, the train carrying the 
Viceroy left the Nizamuddin Railway Station near New Delhi, a bomb 
exploded and the train was derailed. The dining car was shattered to 
pieces. However, Lord Irwin escaped unhurt. 


On February 27, 1931, Chandra Shekhar Azad, Yash Pal and Surendra 
Pandey assembled at Allahabad to finalize their plans for getting help 
from Russia for fighting India’s battle for freedom. Yash Pal and 
Surendra Pandey left Azad in the Alfred Park to meet another revolu- 
tionary. While Azad was still in that Park, he found himself sur- 
rounded by armed police. He fought bravely against the police party 
with revolvers in his both hands. His body was punctured with bullets. 
While he used the other bullets on his enemies, the last bullet he used 
on himself and thus died a great man who could have helped to solve 
free India’s problems. 


Yash Pal was selected the Commander-in-Chief of the Hindustan 
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Socialist Republican Army after the death of Azad. The Government an- 
nounced big rewards for information leading to his arrest. He re-organi- 
zed the Revolutionary Army and made a declaration of a general revolt. 
He was caught by the police because his revolver did not work. He was 
sentenced to 14 years’ rigorous imprisonment but was released by the 
Congress Ministry in March, 1988. 


Sir Michael O'Dwyer had been the Lieutenant-Governor of the Pun- 
jab and it was during his regime that General Dyer murdered inno- 
cent Indians in the Jallianwala Bagh at Amritsar. Sir Michael had also 
been responsible for various other atrocities on the people of the Punjab. 
It was felt that he must be taught a lesson. Sardar Udham Singh was a 
great revolutionary. He went to London in 1919 and waited for full 20 
years to have revenge against Sir Michael. On March 13, 1940, while Sir 
Michael was leaving the Caxton Hall, London, Sardar Udham Singh 
fired at him and killed him with his second bullet. He was put up for 
trial and sentenced to death. He made the following statement in the 
court: “I have seen my starving countrymen being trampled under the 
jackboots of British imperialism. I am not at all sorry for having regis- 
-tered my protest in this manner...... I am not the least afraid of death. 
What after all is the use in prolonging life till dotage. There is bravery 
in dying young, in sacrificing life for the country.” 


There were many causes for the decline of the revolutionary move- 
ment in India. It was confined to a small circle of youngmen and there 
was no public backing. The terrorist movement had no central organiza- 
tion to direct its activities. The upper middle class leadership was not 


z government to take drastic measures against 
the terrorists, The emergence of Mahatma Gandhi as the leader of 
Indian Nationalist Movement also led to gradual decline of the revolu- 
tionary movement. The Gandhian technique of non-cooperation, civil dis- 
appealed more to the people of India than 


of Subhash Chandra Bose. 
India and World War I (1914-18) 


When the war started, there was great enthusiasm i 

x ; sm in the country. 
T people of India were willing to ine the government in every por 
sible way. After Marne, there was an increasing demand for Indian 
troops outside India. When Turkey joined the Central Power in Octo- 
ber 1914, Indian troops garrisoned the 
kish attack. Indian troops fought throu 
me and German East Africa. They 
raq campaign leading to the capture of Bagh i i 
they helped to found the RI Aer: State of Tra ie SMe in he allied 


ere recruited for the fighting forces. 
This resulted in a great 
great mixture of classes and a 
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stronger feeling of self-confidence all around. Indian self-confidence grew 
when the magnitude of their effort and the extent to which it depend- 
ed upon Indians themselves, were realised. 


In the administrative sphere, the British government made a mistake 
in allowing the British civilian officers to serve the forces during the war, 
Many of them never returned and those who returned found themselves 
in a strange new mental world to which it was difficult to adapt them: 
selves. When times grew difficult towards the end of the war, the Gov 
ernment had only an ageing and tired cadre of officers to rely upon. 


In the economic sphere, the first effect of the war was one of sti- 
mulus. The industrial development of modern India owes a good deal 
to the demands of World War I. However, increasing demands and 
expenditure Jed to rise in prices and ultimately enthusiasm was turned 
into discontent. Englishmen could be expected to put up with incon- 

i veniences because they felt that they were fighting for their very ex- 
istence and their victory was likely to add to their glory. The same 
could not be said about the Indians for whom the War was merely an 
external affliction. No doubt, they became not only exhausted and 
war-weary but also sour, discontented and resentful. 


The attitude of India towards Europe and its people was altered 
radically and permanently. The Indians gave up the feeling that the 
Europeans were superior to them morally and technically. They were 
tegarded now at best as more powerful. The first War casualty in 
India was the idol of Western superiority. 


The Russian Revolution of 1917 also had a profound influence on 
the minds of the Indians. They felt that if the people of Russia could 
overthrow an imperialist regime, the same could be done by the 
Indians in their own country. The Fourteen Points of President Wil- 
son had great influence on the Indians. They also demanded the rights 
of national freedom and self-determination of peoples. No wonder, the 
Indians demanded self-government in the name of the fundamental prin- 
ciples accepted by the Allied Powers. 


As regards the effect of war on Muslims, they were very unhappy. 
They did not approve of the dismemberment of Turkey, which was re- 
garded as the sword of Islam. They also did not like the treatment 
given to the Arabs who were considered to be rebels against the Turkish 
Khalifa. Their princes were regarded as stooges of the infidel. 


When the war started, the Congress was still a middle-class body of 
Westernised professionals with some commercial and industrial backing. 
It was firmly under the control of Gokhale and the Moderates. How- 
. ever, all this was changed during the war. Tilak came’ back from jail 
and became a leader of all-India importance. Tilak gave up the old 
policy of making prayers to the British Government. His contention 
was that every Indian had the birthright to be free. He laid the foun- 
dations for the great anti-government movement led by Gandhiji in the 

next few years. 


Rowlatt Bills 

The World War I ended in 1918. The Indians had helped the 
British Government both with men and money. They had done every- 
thing in their power to further the war efforts of the British Government. 


` 
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However, they suffered on account of high prices, low wages and short- 
age of supplies. Plague and influenza took a heavy toll. The liberty 
of the people was restricted on account of the working of the Defence 
of India Rules. The people put up with the acts of highhandedness of 
British officers in the matter of recruitment and the collection of war- 
funds. After having done all that, the people were not at all happy at 
what was given to them by the Report of 1918. Mrs. Annie Besant 
rightly stated that the scheme was “ungenerous for England to offer and 
unworthy for India to accept. When India was in this mood, the Gov- 
ernment of India passed the infamous Anarchical and Revolutionary 
Crimes Act, 1919 in spite of opposition? from all quarters. The result 
was that a wave of anger spread all over India and even the Moderates 
joined hands with other Indians. The Act was a very drastic one. It 
gave the Government power to crush popular liberties, to arrest and 
detain suspected persons without warrant and to imprison them without 
regular trial, Mahatma Gandhi who had been loyal to the British Gov- 
ernment throughout the World War I came to the fore-front and ask- 
ed the people to offer Satyagraha against the Act. There was great 
enthusiasm throughout the country. Hartals were observed with great 
success. The Hindus and Muslims co-operated with one another. How- 
ever, Mahatma Gandhi, all of a sudden, suspended the Satyagraha move- 
ment as there was a clash in Delhi and disturbances at other places. 
Later on, Mahatma Gandhi admitted that he made a “Himalayan mis- 
calculation,” but the mischief had been done. 


Jallianwala Bagh Tragedy 


Great atrocities were committed in the Punjab during the regime 
of Sir Michael O'Dwyer, Lieutenant-Governor of the Punjab. + Sit 
Michael was known as the iron man of the Punjab. He had no faith in 
political reforms and consequently had no sympathy with the poli- 
tical agitators. He refused Tilak and B. C. Pal to enter the Pun- 
jab. The methods adopted by Sir Michael to raise war loans and to 
find recruits „were very often unauthorised and oppressive. When the 
agitation against the Rowlatt Act started, Sir Michael gave on April 7, 
1919 me following warning to the people of the Punjab: “The Govern- 
meni of this Province is and will remain determined that public order, 
which was maintained so successfully during the time of war, shall not 
a ae: in times of peace. Action has, therefore, already been taken 
under the Defence of India Act against certain individuals at Lahore 
and Amritsar. The recent puerile demonstrations against the Rowlatt 
Act in both Lahore and Amritsar indicate how easily the ignorant and 
the credulous people can be misled. Those who only want to mislead 


1. The following Satyagraha pled i i 
na Lhe fol i; pledge was directed against the Row- 
Jatt Bills : “Being conscientiously of opinion that the Bills known as the 
Indian Criminal Law (Amendment) Bill No. I of 1919 and the Criminal 


becoming law and until they are withdrawn, we shall refuse civilly to 
obey these laws and such other laws as a Committee, to be hereafter ap- 
pointed, may think fit, and we further affirm that in this struggle, we 
will faithfully follow truth and refrain from violence to life erson or 
property.” i ois 
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them incur a serious responsibility. Those who appeal to ignorance 
rather than to reason have a day of reckoning in store for them.” Amrit- 
sar observed Hartal peacefully both on 30th March and 6 April. However, 
on 9 April, 1919, the Government of the Punjab passed orders for the 
deportation of Dr. Satyapal and Dr. Kitchlew and their internment at 
Dharmsala under the Defence of India Act. On 10 April, 1919, they 
were removed by the police from Amritsar. When the people came to 
know of it, complete Hartal was declared in the city. The people mar- 
ched in a procession to the residence of the Deputy Commissioner to de- 
mand the release of their leaders. They had no sticks or lathis with 
them. However, they were checked by the police at the railway level- 
crossing and there was firing. This infuriated the mob and there was 
wholesale burning of whatever fell in their way. Europeans were assault- 
ed. - Buildings were burnt and godowns were looted. When the troops 
appeared in the city, the mob disappeared. On 11 April, 1919, the peo- 
ple were allowed to arrange for the funerals of the dead bodies. 


On April 12, 1919, a proclamation was issued by General Dyer, 
who had taken charge of the troops the day before, that no meetings or 
gatherings of the people were to be held. However, no steps were taken 
to see that the proclamation was brought to the notice of the people liv- - 
ing in the various localities of the city. The result was that it was an- 
nounced on 12 evening that there would be a public meeting on 13 April, 
1919, at 4-30 p.m. in the Jallianwala Bagh. Neither General Dyer nor 
other authorities took any action to stop the meeting. The meeting 
started at the right time and there were about 6,000 to 10,000 people 
present in the meeting. All of them were practically unarmed and de- 
fenceless. The Jallianwala Bagh is closed practically on all sides by 
walls except one entrance. General Dyer entered the Jallianwala Bagh 
with armoured cars and troops. Without giving any warning to the peo- 
ple to disperse, he ordered the troops to fire and he continued to do so 
till the whole of the ammunition at his disposal was exhausted. Hund- 
reds of people were killed. Lala Girdhari Lal gave the following ac- 
count of the tragedy before the Hunter Enquiry Committee: “I saw 
hundreds of persons killed on the spot. The worst part of the whole 
thing was that firing was directed towards the gates through which the 
people were running out. There were small outlets, four or five in all, 
and bullets actually rained over the people at all these gates and many 
got trampled under the feet of rushing crowds and thus lost their lives. 
Blood was pouring in profusion. Even those who lay flat were shot. 
No arrangements were made by the authorities to look after the dead or 
wounded. I then gave water to the wounded and rendered such assis- 
tance as was possible. I went round the people and saw almost every- 
body lying there. There were heaps of them at different places. The 
dead bodies were of grown-up people and young boys also. Some had 
their heads cut open, others had eyes shot and nose, chest, arms or legs 
shattered. I think there must have been over 1,000 dead bodies in the 
garden then. I saw people were hurrying up and many „had to leave 
their dead and wounded because they were afraid of being fired upon 
again after 8 p.m.” The contention of General Dyer was that he want- 
ed to teach the people a lesson so that they might not laugh at him. He 
would have fired and fired longer, he said, if he had the required am- 
munition. He had only fired 1,600 rounds because his ammunition had 
run out. The regime of Dyer saw some unthinkable punishments. The 
water and electric supply of Amritsar were cut off. Public flogging was 
common. However, the “Crawling Order” was the worst of all. One 
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Miss Sherwood was attacked by the people when she was cycling in a lane, 
and Dyer ordered that everyone passing through that lane must crawl 
with belly on the ground. All who lived in the said lane had to obey 
that order, although Miss Sherwood was protected by the people them 
selves. The issue of third-class tickets on the railway was prohibited 
and common people could not travel. Mors than two persons were prohibit- 
ed from marching together on side-walks or pavements. Bicycles, other than 
those owned by the Europeans, were commandeered. Those who had 
closed their shops were forced to open them or had to suffer severe penal 
ties. Prices of commodities were fixed by military authorities. A public 
platform for whipping was constructed near the fort. A number of 
triangles for flogging were constructed in various: parts of the city. Mar- 
tial Law Commissioners tried 298 persons at Amritsar. 51 persons wene 
sentenced to death, 46 to transportation for life, 2 to imprisonment for 
seven years, 10 for five years, 18 for three years and 11 for a lesser period. 
105 persons were convicted under Martial Law by the Civil Magistrates. 


The administration of Martial Law was more intensive at Lahore 
than cisewhere. The curfew order was enforced and the people who 
went out after 8 pm. were liable to be shot, flogged, fined or imprison- 
ed or otherwise punished. Those who closed their shops were ordered 
to open them and the alternatives were either to be shot or have the 
shops publicly opened and their contents distributed free to the public. 
Occupiers of the premises on whose walls Martial Law notices were past- 
ed were ordered to protect them and they were liable to punishment if 
those were defaced or torn in any way, although they could not stay 
out to-watch them. Students of the colleges were ordered to report them- 
re four times a day to the military authorities. Langars or public 
oe opened by public spirited people were ordered to be closed. 
y rehi ee and motorcycles belonging to the Indians were ordered to be 
: ivered to the military authorities for the use of the officials. Electric 
po and other electric things belonging to the Indians were comman- 
eyed for the use of the British soldiers. Public conveyances were order- 
Bye Le saga daily at places which were far from the city. 
i opia rivers were commandeered. Those who were allowed to ply 
PTA ordered to report themselves at different places at different 
a au p artial Law notice was torn from one of the walls of a col- 
ia a ee ao Based that ihg wale of the staff of the college, includ- 

5 arreste j | 

kept for three days in military Ser <b aaah a abi 


There was bombing at Gujranwala. Major Carbey who was responsi- 
ble for the bombing, has given the account i these ae “The ey 
zR Sar — and he fired to disperse them, As the crowd dispers- 
al H : ‘a ie machine-gun into the village itself. He supposed some 
shots 1 it f} he houses. He could make no discrimination between the in- 
na an bie BUET He was at a height of 200 fect and could see 
i ect 7 X a e was doing. „His object was not accomplished: by the 
ring of bombs alone. The firing was not intended to do damage alone. 
It was in the interests of the villagers themselves. By killing a few, he 
thougħt he would drive the people from collecting again. This had a 
moral effect. After that he went over the city, dropping bombs, and 
fired at the people who were trying to get away.” Gujranwala, Kasur 
and Quila Sheikhupura had their curfew order, prohibition of travelling 
for Indians, public and private flogging, wholesale arrests and unis 
ments by summary courts and Special Tribunals. sp at 3 
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Ihe action of General Dyer was approved by Sir Michael O'Dwyer 
in these words: ‘Your action correct. LicutenantGovernor approves.” 
General Dyer was given a higher command in the Afghan War in which 
he did good service. However, six months later, a committee was ap 
pointed with Lord Hunter as chairman to enquire into the happenings in 
the Punjab. Lord Hunter reported adversely on the action of General 
Dyer at Amritsar, His view was that the duty of an officer on such an 
occasion was only to take measures necessary to save life and prevent the 
destruction of property. It was not his duty to strike terror into the 
hearts ct the people of the province. The view of the Hunter Com- 
mittee was accepted by the Government of India which held that Gene- 
ral Dyer had acted beyond the necessity of the case, beyond what any 
reasonable man could have thought to be necessary and that he did not 
act with as much humanity as the case ited. He was also censur- 
ed by the Secretary of State for India. e Commander-in-Chief forced 


The action of General Dyer was universally condemned, Mr. As- 
quith described it in the British Parliament as “one of the worst outrages 
in the whole of our history.” Sir Sivaswamy, President of the All-India 
Moderates Conference, 1919, observed: “The wholesale slaughter of 


ties, the flogging of a marriage party, the censorship of mails, the clo- 
sure of Badshahi Mosque for six weeks, the arrest and detention of peo- 
ple without any substantial reason especially of people who had render- 
ed services to the. State....the flogging of six of the biggest boys in 
the Islamia School simply because they happened to be school boys and 
big boys, the construction of an open cage for the confinement of arrest- 
ed persons, the invention of novel punishments like the crawling order, 
the skipping order... .the handcuffing and roping together of persons and 
keeping them in open trucks for 15 hours, the use of aeroplanes and 
Lewis guns....against unarmed citizens, the taking of hostages and the 
confiscation and destruction of property for the purpose of securing the 
attendance of absentees, the handcuffing of Hindus and Mohammedans 
in pairs with the object of demonstrating the consequence of Hindu- 
Muslim unity, the cutting off of electric and water supplies from Indian 
houses, the removal of fans from Indian houses and giving them for use 
to Europeans, the commandeering of all vehicles owned by Indians and 
giving them to Europeans for use, the feverish disposal of cases with the 
object of forestalling the termination of martial law, are some of the ` 
many incidents of administration of martial law which created a reign 
of terror in the Punjab and haye shocked the public.” 


_ Sir Rabindra Nath Tagore was so much distressed by the happen- 
ings in the Punjab that he gave up his knighthood which had been confer- 
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red on him by the Government of India. In his letter addressed to the 
Viceroy on that occasion, he observed: “The accounts of the insults and 
suffering: undergone by our brothers in the Punjab have trickled through 
the gagged silence reaching every corner of India and the universal 
agony of indignation roused in the hearts of our people has been ignored 
by our rulers, possibly congratulating themselves for imparting what they 
imagine salutary lessons... -knowing that our appeals have been in vain 
and that the passion of vengeance is blinding, the noble vision of states- 
manship in our Government, which could so easily afford to be magnani- 
mous as befitting its physical strength and moral traditions, the very 
least I can do is to take all consequences on myself in giving voice to the 
protett of the millions of my countrymen suppressed into a dumb anguish 
of terror. 


“The time has come when badges of honour make our shame glaring 
in their incongruous context by humiliation, and I, for my part, wish 
to stand shorn of all special distinction by the side of those of my coun- 
trymen who, for their so-called insignificance, are liable to suffer a deg- 
radation not fit for human beings, and these are the reasons which have 
painfully compelled me to ask Your Excellency with due deference and 
regret, to release me of my title of knighthood.” 


A icsearch monograph entitled “Jallianwala Bagh massacre—a pre- 
meditated plan” has been published by the Punjab University and it was 
released on 13 April, 1969. It is contended therein that the plan for the 
massacre at Amritsar was hatched in the Government House, Lahore on 
9 April, 1919, that the chief architect of that plan was Sir Michael 
O'Dwyer, that almost all the high British officials of the Punjab, both 
civil and military, were a part of that plan and that the Government of 
India had given clearance to it. The objective of that plan was that 
the people should be massacred at Amritsar on the Baisakhi Day on a 
large scale to produce a deterrent effect on the whole of the Punjab. 


see after making very allowance for the terrible dangers sur- 
rounding General Dyer, it is pointed out that Dyer committed three dis- 
astrous errors of judgment. The first error was that he did not give the 
crowd a final warning to disperse before Opening fire. The second error 
was that he Continued to fire too long. Another error was the issuing 
of the Crawling order eight days later, 


Non-Co-operation Movement 


y bed she lcadetthip of Mahatma Gandhi, the Indian National Con- 
bane wecided in 1920 to start the Non-Co-operation Movement. It was 
bie Ne revolutionary step. It was for the first time that the Congress 
ecided to follow a policy of direct action. Many factors were respon- 
so far believed in the jus- 

C He had given his full co- 
operation to the Government during the World War I in spite of opposi- 
tlan from men like Tilak. However, the tragedy of the Jallianwala Bagh, 
the Martial Law in the Punjab and the findings of the Hunter Com- 
mittee destroyed his faith in the good se: 
felt that the old methods must be giv 
the Moderates, the Extremists were jn 
and it was possible for the Congress to adopt a revolutionary programme. 


The terms of the Treaty of Sevres which w: Hage 
: ; ` as entered into ur- 
key and the Allies were very severe nto between T 


and were resented by the Muslims 
œf India The Muslims tried to persuade the British Government to 
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show leniency towards Turkey but they got a flat refusal. That result- 
ed in resentment among them against the British Government. The 
Muslims started the Khilafat Movement and Mahatma Gandhi identified 
himself with them in that movement. The result was that Mahatma 
Gandhi was sure of Muslim support if the Congress started the Non-Co- 
operation Movement. 

A special session of the Congress was held at Calcutta in September, 
1922 under the Presidentship of Lala Lajpat Rai and Mahatma Gandhi 
himself moved the non-co-operation resolution. There was a lot of op- 
position, particularly from C. R. Das, B. C. Pal, Annie Besant, Jinnah 
and M. M. Malaviya but the resolution was carried by a majority of 
1,855 against 873. The programme of the Non-Co-operation Movement 
was clearly stated in the non-co-operation resolution. It involved the 
surrender of titles and honorary offices and resignation from nominated 
posts in the local bodies. The non-co-operators were not to attend Gov- 


l. The Non-co-operation resolution was in these terms : “In view of 
the fact that on the Khilafat question both the Indian and Imperial 
Governments have signally failed in their duty towards Mussalmans of 
India, and the Prime Minister has deliberately broken his pledged word 
given to them, and that it is the duty of every non-Moslem Indian in 
every legitimate manner to assist his Mussalman brother in his at 
tempt tu remove the religious calamity that has overtaken him; 

“And in view of the fact that, in the matter of the events of the 
April of 1919, both the said Governments have grossly neglected or fail- 
ed to protect the innocent people of the Punjab and punish officers 
guilty of unsoldierly and barbarous behaviour towards them, and have 
exonerated Sir Michael O'Dwyer who proved himself, directly or in- 
directly, responsible for most of the official crimes, and callous to the 
sufferings of the people placed under his administration, and that the 
debate in the House of Commons and specially in the House of Lords 
betrayed a woeful lack of sympathy with the people of India, and showed 
virtual support of the systematic terrorism and frightfulness adopted in 
the Punjab, and that the latest Viceregal pronouncements 1s proof of en- 
Ee absence of repentance in the matters of the Khilafat and the Pun- 
jab; : 

“This Congress is of opinion that there can be no contentment in 
India without redress of the two aforementioned wrongs and that the 
only effectual means to vindicate national honour and to prevent re- 
petition of similar wrongs in future is the establishment of Swarajya. 
This Congress is further of opinion that there is no course left open 
for the people of India but to approve of and adopt the policy of pro- 
gressive non-violent Non-co-operation inaugurated by Mr. Gandhi until 
the said wrongs are righted and Swarajya is established; 

“And inasmuch as a beginning should be made by the classes who 
have hitherto moulded and represented public opinion, and inasmuch as 
Government consolidates its power through titles and honour bestow- 
ed on the people, through schools controlled by it, its law courts, and 
its legislative councils, and inasmuch as it is desirable in the prosecu- 
tion of the movement to take the minimum risk and to call for the least 
sacrifice, compatible with the attainment of the desired object, this Con- 


gress earnestly advises— 
(Continued on neat page) 
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ernment Levies, Darbars and other official and semi-official functions held 
by the Government officials or in their honour. They were to withdraw 
their children gradually from schools and colleges and establish national 
schools and colleges, They were to boycott gradually the British courts 
and establish private arbitration courts. They were not to join the 
army as recruits for service in Mesopotamia. They were not to stand for 
election to the Legislatures and they were also not to vote. They were 
to use Swadeshi cloth. Hand spinning and hand weaving were to be en- 
couraged. Untouchability was to be removed as there could be no Swa- 
raj without this reform. Mahatma Gandhi promised Swaraj within one 
year if people conducted his programme sincerely and whole-heartedly. 
Ahimsa or non-violence was to be strictly observed by the non-co-opera- 
tors. They were not to give up Satya or truth under any circumstances. 


The Non-Co-operation Movement captured the imagination of the 
people. Both the Hindus and Muslims participated in it. There was 
wholesale burning of forcign goods. Many students left schools and 
colleges and the Congress set up such national educational institutions as 


(Continued from previous page) 


(a) surrender of titles and honoraty offices and resignation from 
nominated seats in Local Bodies; 


(b) refusal to attend Government Levees, Durbars, and other offi- 


oe and semi-official functions held by Government officials, or in their 
onour; 


(c) gradual withdrawal of children from schools and colleges own- 
ed, aided or controlled by Government, and in place of such schools 
and colleges, establishment of National schools and colleges in the vari- 
ous provinces; 

(d) gradual boycott of British courts by lawyers and litigants, and 
establishment of private arbitration courts by their aid, for the settle- 
ment of private disputes; 


(e) refusal on the part of the mili i i ne 
pec an cp he p military, clerical and labouring class- 


as recruits for service in Mesopotamia; 
a (o oc eciaval by candidates of their candidature for- election to 
; e Reformed Councils, and refusal on the part of the voters to vote 
or any candidate who may, despite the Congress advice, offer himself 
for election; 

(g) boycott of foreign goods; 


“And inasmuch as Non-co-operation has been conceived as a measure 
of discipline and self-sacrifice without which no nation can make real 
progress, and inasmuch as an Opportunity should be given in the very 
first stage of Non-co-operation to every man, woman and child for such 
discipline and self-sacrifice, this Congress advises adoption of Swadeshi 
in piece-goods on a vast scale, and inasmuch as the existing mills of 
India with indigenous capital and control do not manufacture sufficient 
yarn and sufficient cloth for the requirements of the Nation, and are not 
likely to do so for a long time to come, this Congress advises imme- 
diate stimulation of further manufacture on a large scale by means of 
reviving hand-spinning in every home and hand-weaving on the part of 


the millions of weavers who have abandoned their ancient and honour- 
able calling for want of encouragement.” 
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the Kashi Vidyapeeth, Banaras Vidyapeeth, Gujarat Vidyapeeth, Bihar 
Vidyapecth, Bengal National University, National College of Lahore, 
Jamia Millia of Delhi and the National Muslim University of Aligarh, 
Seth Jamna Lal Bajaj.declared that he would give Rs. one lakh a year 
for the maintenance of non-practising lawyers.’ Forty lakh volunteers 
were enrolled by the Congress. Twenty thousand ‘Charkhas’ were ma- 
nufactured. The people started deciding their disputes by means of ar- 
bitration. Mahatma Gandhi gave up the title of Kaiser-i-Hind and his 
example was followed by others. When the Prince of Wales landed in 
Bombay on November 13, 1921, a complete Hartal was observed at Cal- 
cutta when he visited that city in December, 1921. The Government fol- 
lowed a policy of repression to crush th? government.’ There was indis- 
crimin:ste beating of the non-co-operators and the dispersal of their meet- 
ings with the help of force. The Seditious Meetings Act was passed and 
thousands of persons were arrested. All the Congress leaders, with the 


l. Dr. R. C. Majumdar says that the “boycott of courts and edu- 
cational institutions produced most significant and far-reaching conse- 
quences in another direction. Men like Motilal Nehru and C.R. Das, 
along with others, now devoted their whole time and energy to the 
service of the country. So did most of the students who gave up their 
studies. For the first time in the history of modern India there was 
a selected band of wholetime workers, both leaders and rank and file, 
all over the country, who made the freedom of India their only goal in 
life and consecrated themselves to its achievement. There were many 
who took the service of the country as a whole-time job rather than a 
pastime of leisure time; and their example had a profound influence over 
others; all this changed the entire outlook of the country, and gave a new 
zeal and spirit to India’s struggle for freedom. The ideal of Bankim 
Chandra’s Anandamath, and the idea with which Gokhale started the 
‘Servants of India Society’ at last came to fruition.” 

2. Mr. S. N. Mallik, a prominent Moderate leader, observed : “The 
whole province is in a state of terrorism....ctude weapons of coercion 
have been put into use for the purpose of commanding the love and 
affection of the people. The methods of putting into execution these 
repressive measures have taken away the breath even from the most peace- 
ful and law-abiding of citizens, Repression has taken such a cruel shape 
that I have every reason to believe that the Indian element in the Gov- 
ernment has not been consulted by the bureaucracy in such a vital mat- 
ter, thus violating the spirit of the new Reforms. Our disapproval here 
cannot but take the shape of the utmost possible condemnation. Un- 
provoked assaults, unjustifiable insults, indiscriminate arrests are the out- 
standing features of this period of oppression. Still more objectionable 
have been the trials in camera and in jail and the harsh sentences. ..... 
persons even after their arrest have been subjected to unnecessary harsh- 
ness and cowardly assault. These things have....laid Government open 
to the charge of vindictiveness in their doings. 

“On the top of these, the wantonly mischievous activities of the 
Military and the intolerable aggressiveness of the Police have put the 
severest. strain upon the loyalty of the most devoted Moderate and have 
made him look aghast. Whatever Government communiques may say, 
I have the evidence of my own eyes which I cannot disbelieve. I have 
seen the Military charging, insulting and assaulting innocent passers-by in 

(Continued on next page) 
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exception of Mahatma Gandhi, were arrested. Mahatmaji was not ar- 
rested because the government was afraid of the consequences of his ar- 
rest. It is estimated that the total number of arrested persons was about 
25,000. 


The Congress reaction to this “virulent repression unworthy of a 
civilised government” was its decision at the Ahmedabad Session of the 
Congress in 1921 to start individual and mass civil disobedience. Maha- 
tma Gandhi was appointed the “sole executive authority.” On Ist Feb- 
ruary, 1922, Mahatma Gandhi informed the Governor-General of India 
of his intention to start mass civil disobedience in Bardoli and to sanc- 
tion the no-tax campaign in Guntur which was in progress since 12th 
January. 1922. However, he was “prepared to advise postponement of 
civil disobedience of an aggressive character’ if all non-violent non-co- 
operating persons were released and the government announced non-in- 
terference with all non-violent activities. He gave seven days to the 
Government to accept his demands. However, before the period of 
seven days was over, the tragedy of Chauri Chaura occurred which 
“changed the course of Indian history.” What actually happened was 
that a mob of 3,000 persons killed 21 policemen and one inspector, some 
of whom were burnt alive in the police station. This was too much 
for Mahatma Gandhi who stood for complete non-violence. ‘The result 
was that Mahatma Gandhi gave orders for the suspension of the Non- 
Co-operation Movement at once. As soon as the movement was suspend- 
ed there was a lot of criticism of Mahatma Gandhi and the Government 
of India finding him in disgrace, decided to arrest him and prosecute 
him. He was sentenced to six years’ imprisonment although he was re- 
leased in February, 1924 on grounds of health. 


ee action of Mahatma Gandhi in suspending the movement was 
severely criticised from many quarters. According to Dr. Pattabhi Sita- 
noth Long letters were written from behind the bars by Pt. Motilal 
the vt and Lala Lajpat Rai. They took Gandhi to task for punishing 
Gnas country for the sins of a place.” According to Subhash 
Bue cd ‘ose, g R. Das was “beside himself with sorrow.” To quote 
EFIS PRS the order of retreat just when public enthusiasm was 
AAT e boiling point was nothing short of a national calamity. 
d ng to Jawaharlal Nehru, “We in prison learnt to our amazement 
ane erreaion that Gandhi had stopped the aggressive aspect of our 
Da Or ce had suspended civil disobedience.” According to C. R. 
it u with skill, he opens a campaign in a brilliant fashion, he works 
vente of hi apenas ran hin from success to success till he reaches the 
falter.” jose TE Oier but after that he loses his nerve and begins tO 
it was never ie Polak, “The Muslims wilted under the blow and 
ae jagain possible to restore the confidence and fraternity that 
ad united the two communities during this brief period of alliance.” 


However, Pt. Jawaharlal Nehru justified the action of Mahatma 


Cun pia feed on ground of practical politics. The incident of Chauth 
ot a solitary one. It was only the last straw. There was 


(Continued from previous page) 


the streets with an exuberance of animalism— isti ir pro 
fession—intensified by the hauteur of a Maison tected pie 
physical superiority. Even respectable persons, regarding whom there 
could be possibly no honest mistake, were not saved from humiliation 
and assault at the hands of the Police and the Military.” 
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practically no discipline among the volunteers. There were frequent 
cases of violence. As practically all the leaders of the Congress were in 
jail with the exception of Mahatma Gandhi, it was not possible to lead 
the movement on the right lines. Towards the end of 1921, there had 
occurred the Moplah rising in Malabar with the object of establishing « 
Khilafat State. However, it took a communal turn and the Moplahs 
slaughtered not only a few British officials but far more Hindu neigh- 
bours. If the movement had not been stopped by Mahatma Gandhi, 
there was every possibility of more violence in the country and that would 
have given the government a chance to crush the same with a lot of 
cruelty. To quote Jawaharlal Nehru, “This would have been crushed 
by the Government in a bloody manner and a reign of terror establish- 
ed which would have thoroughly demoralised the people.” It was the ac- 
tion of Mahatma Gandhi that saved the people from that danger. Ac- 
cording to Romain Rolland, “It is dangerous to assemble all the forces of 
a nation, and to hold the nation panting, before a prescribed movement 
to lift one’s arm to give the final command and then, at the last mo- 
ment, let one’s arm drop and thrice call a halt just as the formidable ma- 
chinery has been set in motion.” 

As regards the shortcomings and achievements of the Non-co-opera- 
tion Movement, the movement apparently failed to achieve its object of 
securing the redress of Khilafat and Punjab wrongs. The Swaraj was 
not attained in one year as promised by Mahatma Gandhi. According 
to Subhash Chandra Bose, “The promise of Swaraj within one year was 
not only unwise but childish.” The Congress ought not to have identi- 
fied itself with the Khilafat Movement. ‘According to Polak, the Khila- 
fat Movement “rested on a wrong foundation. While Indian Muslims 
were reviving the romantic, old world tradition of an Islamic theocracy, 
the Turks in whose interest they believed they were acting, were toss- 
ing it aside as medieval lumber.” Under Kamal Pasha, Turkey be- 
came a secular State and the institution of the Khilafat was abolished in 
1922 and the Khalifa himself was exiled. The sudden suspension of 
the movement increased Hindu-Muslim tension. There started “a series 
of communal riots which raged, with brief intervals, for many years and 
surpassed in bitterness the records of the past.” 

However, there is a lot to be said in favour of the achievements of 
the Non-Co-operation Movement. According to Subhash Chandra Bose, 
“The year 1921 undoubtedly gave the country a highly organized party 
organisation. Before that the Congress was a constitutional party 
and mainly a talking body. The Mahatma not only gave it a consti- 
tution and a nation-wide basis, but what is more important converted it 
into a. revolutionary organization. Uniform slogans were repeated every- 
where and uniform policy and ideology gained currency from one end 
of India to the other. The English language lost its importance and the 
Congress adopted Hindi as the lingua franca for the whole country. 
Khadi became the official uniform for all Congressmen. According to 
Coupland, “He (Gandhi) had done what Tilak had failed to do. He 
had converted the national movement into a revolutionary movement. 
He had taught it to pursue the goal of India’s freedom not by constitu- 
tional pressure on the government, still less by discussion and agree- 
ment, but by force, none the less force because it was meant to be non- 
violent, And he had not only made the national movement revolution- 
ary, he had also made it popular. It had hitherto been confined to the 
urban intelligentsia; it had made no appeal to the country folk. Gan- 
dhis personality had deeply stirred the countryside.” According to 
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Pt. Jawaharlal Nehru, “The old feeling of oppression and frustration was 
completely gone. There was no whispering, no round-about legal phra- 
seology to avoid getting into trouble with the authorities. We said what 
we felt and shouted it out from the house-tops.” According to A. R. 
Desai, “With the section of workers and peasants participating in it, the 
nationalist movement which was restricted to the upper and middle classes 
till 1917, got a mass basis for the first time.” The Non-Co-operation 
Movement added to the self-reliance of the people. They were no more 
afraid of the strength of the British Government. The prisons lost their 
terror and became places of pilgrimage for the liberation of the 
country. Swadeshi became popular. Khadi became the uniform of the 
Indian patriots. The Congress became a mass movement,” 


C. R. Das observed thus in the Gaya session of the Indian National 
Congress held in 1992: “It is assumed that a movement must either suc 
ceed or fail, whereas the truth is that human movements—I am speak- 
ing of genuine movements—neither altogether succeed nor altogether 
fail. Every genuine movement proceeds from an ideal and the ideal is 
always higher than the achievement. --Was the Non-co-operation Move- 
ment in India a success? Yes, a mighty success when we think of the 
desire for Swaraj which it has succeeded in awakening throughout the 
length and breadth of this vast country It is a great success when we 
think of the practical result of such awakening, in the money which the 
nation contributed, in the enrolment of the members of the Indian 
National Congress and in the boycott of foreign cloth. I go further and 
say that the practical achievement also consists of the loss of prestige suf- 
fered bv educational institutions and the courts of law and the reformed 
Councils throughout the country....Yet it must be admitted that from 
another point of view, when we assess the measure of our success in the 
Spirit of arithmetic, we are fare to face with ‘the petty done’ and the 
‘undone vast’... .J Say to our critics: I admit we have failed in many 


directions, but will you also not admit our success where we have 
succeded ?” 


Dr. R. C. Majumdar says that the most Outstanding feature of the 
Non-co-operation movement was the willingness and ability of the people 
in general to endure hardships and punishments inflicated by the Govern- 
ment. It is true that the movement collapsed but the memory of its 
greatness survived and was destined to inspire the nation to launch a 
more arduous campaign. The movement served as a baptism of fire 


of this movement, the Congress movement for the first time became a 
really mass movement, The national awakening not only penetrated to 
the people at large but also made them active participants in the strug- 
gle for freedom. Moreover, the Indian National Congress was turned 
into a genuine revolutionary organisation. It was no longer a delibera- 
tive assembly but an organised fighting party pledged to revolution. (His- 
tory of the Freedom Movement in India, Vol. IIT, p. 189.) 


The Swarajist Party 


Under the leadership of C. R. Das and Motilal Nehru, the Swaraiist 
Party was set up. Its object was the same as that of the Congress, viz. the 
establishment of Swaraj or Dominion Status within the British Empire. 
However, its methods were different. The Swarajist Party was to follow 
the policy of “uniform, continuous and consistent obstruction.” Obstruc- 
tion was the keynote of the creed of the Party. It wanted to wreck the 
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Legislatures from within. It wanted to put up “resistance to the obstruc- 
tion placed in their path to Swaraj by the bureaucratic government.” It 
wanted to carry non-co-operation “into the very aisles and chancel of the 
bureaucratic church.” Within the legislative bodies, its members were to 
throw out budgets. They were to reject all proposals for legislative en- 
actments by which the bureaucracy proposed to consolidate its position. 
They wanted to introduce all those resolutions, measures and bills which 
were necessary for the healthy growth of the national life of India and 
the consequent displacement of the bureaucracy. They were to follow a 
definite economic policy to prevent the drain of public wealth from India 
by checking all activities leading to exploitation. Outside the legislatures, 
they were to give whole-hearted support to the constructive programme 
of Mahatma Gandhi and work that programme unitedly through the 
Congress organization. They were to supplement the work of the Con- 
gress by helping the labour and peasant organizations throughout the 
country. They declared that if they found that it was impossible to 
meet the selfish obstinacy of the bureaucracy without civil obedience, 
they would place themselves without any reservation under the guidance 
of Mahatma Gandhi. 


It cannot be denied that the Swarajist Party rendered a very useful 
service to the national cause. It whipped up the enthusiasm of the peo- 
ple, whe were suffering from a sense of frustration or account of the 
abrupt suspension of the Non-Co-operation Movement. By throwing out 
budgets and bills introduced by the Government, they were able to creare 
interest among the people in the work of the Government. They were 
also able to discredit the Government in the eyes of the world. 
The spirit of resistance was maintained among the people against 
the foreign Government. The passing of the Swarajist Resolution in 
February 1924 led to the appointment of the Muddiman Commit- 
tee by the Government of India to report on the working of dyarchy in 
the country. The Simon Commission was appointed two years earlier on 
account of the activities of the Swarajist Party. H. N. Brailsford observes: 
To my thinking the tactics of obstruction were justified for they convinc 
ed even the British Conservatives that the system of dyarchy was un- 
Workable,” 


Dr. R. C. Majumdar says that there can be no two opinions on 
the sional service ‘rendered by the Swarajist Party to the country. For 
the first time, the Legislative Assembly wore the appearance of a truly 
national assembly where national grievances were fully voiced, national 
aims and aspirations expressed without any reservation and real charac 
ter of the British rule through sham legislatures ruthlessly exposed, The 
British autocracy and Indian bureaucracy as agencies of tyranny and re- 
Pression stood exposed to the whole world. This by itself was no mean 
achievement, The stewardship of Pandit Motilal Nehru was fully vin- 
dicated and the aims and aspirations of the Swarajist Party were ful- 


lled, to a very large degree. 


_ So far as the Provincial Governments were concerned, the Swaraj- 
it Party had an absolute majority in the Legislative Council of the 
entral Provinces. In spite of it, the Swarajists refused to form the 
panie and forced the ministers appointed by the Governor to resign 
Y rejecting the budget. The Swarajists did not command an absolute 
jpalotity in the Legislative Council of Bengal although they formed the 
argest single party. Their leader, C. R, Das was invited to form the 
ministiy but he declined the offer. The result was that ministers were 
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selected from the non-Swarajist elected members of the Council. Ø 
24 January, 1924, Shri J. M. Sen Gupta moved the resolution that 

political prisoners of and belonging to Bengal, detained under Be 

Regulation III of 1818 be forthwith released.” The resolution was p 
by 76 to 45 votes. A similar resolution for releasing other political pi 
soners was passed. On many occasions, the Government was defeat 
by the Swarajist Party in Bengal: The Swarajist Party did not mi 
much progress in other provinces. Occasionally, they were able to sæ 
some victories against the Government. 


There was a lot of agitation: in the country when the Simon 
mission visited India. At the Calcutta session of the Congress hel 
1928 it was intended to pass a resolution declaring complete ind 
dence as the goal of India. However, Mahatma Gandhi intervened 
Dominion Status was declared to be the goal of India. Mahatma Ga 
dhi gave the assurance that he himself would lead the movement f 
independence if by the end of 1929 the British Government did 
confer Dominion Status on India. It is true that Lord Irwin de 
in Ocwber, 1929 that Dominion Status was the goal of the British Go 
ernment in India, but a mere declaration was not considered to Ú 
enough. Hence, under the Presidentship of Pandit Jawaharlal Nen 
the following Independence Resolution was passed at the Lahore së 
sion of the Congress on the banks of the river Ravi on December $i 
1929: “This Congress endorses the action of the Working Committe 
in connection with the manifesto signed by party leaders, including Gon 
Sressmen on the Viceregal pronouncement of October 31, relating U 
Dominion Status, and appreciates the efforts of the Viceroy towards 
settlement of the national moyement for Swaraj. The Congress, hom 
ever, Having considered all that has since happened and the result of t 
meeting between Mahatma Gandhi, Pandit Motilal Nehru and othe 
Jeaders, and the Viceroy, is of opinion that nothing is to be gained 
the existing circumstances by the Congress being represented at the 
posed Round Table Conference. This Congress, therefore, in p 
suance of the resolution passed at its Session at Calcutta last year, de 
AA EIST 

l. According to Prof. Percival Spear, “Irwin's declaration 
further than many Indians had believed possible in the circumsti 
Gandhi and the Congress right wing at first wished to accept it. The 
was a brief moment of eager expectation in the country, But the lés 
ders now teaped the fruits of arousing popular emotion and giving 
pular agitation its head. The left wing, led by the young Nehru, 
able to include conditions which they knew could not be accept 
the Viceroy. The key condition was that the conference should 
to draw up a Dominion constitution instead of merely considering 


next step. Such a condition was impossi 
ssible of acceptance by the 
bour Government, with its degtaging f 4 


declaration had already been severely at 
circles, It led to the defection of Churchill from Baldwin’s 
ship; if it had been pushed any further, Baldwin himself would h 
fallen. These things were not unknown to the Congress leaders, 
Gandhi preferred a break with the government rather than with his 
left wing. The time has not yet come to say finally whether hi 
right or wrong. Perhaps this tactic was the only way not mi 

prevent a split in the Congress ranks, but to prevent the left wing fr 
drifting into violence. In any case it is Gandhi and his lieutenants W 
must take the responsibility for the conflict that followed.” 
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lares that the word “Swaraj” in Article of the Congress Constitution shall 
mean Complete Independence, and further declares the entire scheme of 
the Nehru Committee's Report to mape and hopes that all 
Congressmen will henceforth devote their usive attention to the at- 
tainment of complete independence for India. As a preliminary step 
towards organising a campaign for independence, and in order to make 
the Congress policy as consistent as possible with the change of creed, 
this Congress calls upon Congressmen and others taking part in the na- 
tional movement to abstain from participating directly or indirectly in 
{uture elections, and directs the present Congress members of the legis- 
latures and committees to resign their seats. This Congress appeals to 
the nation zealously to prosecute the constructive programme of the 
Congress and authorises the All-India Congress Committee, whenever it 
deems fit, to launch upon a programme of civil disobedience, including 
non-payment of taxes, whether in selected areas or otherwise and under 
such safeguards as it may consider necessary.” 


Pledge 


January 26, 1930, was declared the Independence Day and the fol- 
lowing pledge was taken on that day by the people of India and the 
same was repeated year after year: “We believe that it is the inalienable 
right of the Indian people to have freedom and enjoy the fruits of their 
toil and have the necessities of life, so that they may have full opportuni- 
ties of growth. 


“We believe also that if any Government deprives the people of 
their rights and oppresses them the people have a further right to alter 
it or abolish it. The British Government in India has not only dep- 
rived the Indian people of their freedom but has based itself on the 
exploitation of the masses and has ruined India economically, culturally 
and spiritually. 


“We believe, therefore, that India must sever the British connection 
and attain Purna Swaraj or Complete Independence. 


“We recognise that the most effective way of gaining freedom is mot 
through violence. 


“India has gained strength and self.reliance and marched a long 
way to Swaraj following peaceful and legitimate methods and it is by 
these methods that our country will attain independence. 


“We believe that non-violent action in general and men a 
ul working © 


Taise from ignorance and poverty those who have been neglected and to 
advance in every way the interests of those who are considered to be 
backward and suppressed.” 


The civil disobedience programme was pr ared and launched. 
Mahatma Gandhi started his Pioi Dandi Mach, on March 12, 1930, 
from Sabarmati Ashram. Thousands of Congress volunteers were sent to 
jail. ‘The Government used all’ kinds of repressive methods to crush 
the nationalist movement but failed in its objective. The Congress boy- 
cotted the First Round Table Conference held in London in 1930, but 
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M. R. Jayakar and Sir Tej Bahadur Sapru intervened and in March 
1931, the famous Gandhi-Irwin Pact was signed. 


Gandhi-win Pact (5th March, 1931) 


As regards the terms of the Pact, both the Congress and the Goy- 
ernment of India were required to do certain things. The Government 
of India was to make concessions and the Congress was to withdraw the 
Civil Disobedience Movement. 


(1) The scope of future discussion on constitutional matters was 
stated to be with the object of considering further the scheme for the 
constitutional government of India discussed at the First Round ‘Table 
Conference. Of the schemes outlined therein, federation was an essen- 
ual part. So also were the Indian’s responsibilities and reservations or 
safeguards in the interests of India, e.g., Defence, External Affairs, posi- 
tion of Minorities, the financial credit of India and the discharge of 
obligations, In pursuance of the statement made by the British Prime 
Minister on 19th January, 1931, steps were to be taken for the partici- 
pation of the representatives of the Congress in the future discussions 
that were to take place on the scheme of constitutional reform. 


(2) The Civil Disobedience Movement was to be effectively dis- 
continned and reciprocal action was to be taken by the Governmen:. 
Effective discontinuance of Civil Disobedience Movement implied the 
effective discontinuance of the organised defiance of the provisions of 
any law, the movement for the non-payment of land revenue and other 
legal dues, the publication of news-sheets in support of the Civil Dis- 
obedience Movement and attempts to influence civil and military ser- 
vants cr village officials against the Government or to persuade them to 
resign their posts. 

(3) As regards the boycott of non-Indian goods, the same was to 
be discontinued if it was exclusively against British goods with a view 
to exerting pressure for political ends. As regards the methods employ- 
ed in furtherance of the replacement of non-Indian goods by Indian 
goods or against the consumption of intoxicating liquors and drugs, re- 
Sort was not to be had to methods coming within the category of pie 
keting except within limits allowed by the ordinary law. Such picketing 
to be unagegressive was not to involve coercion, intimidation, restraint, 


hostile demonstration, obstruction to the public or any offence under 
the ordinary law. 


(4) Mahatma Gandhi agreed not to press for a public enquiry into 
the allegations against the conduct of the police in India. 

(5) The Government of India was to withdraw the ordinances pro- 
mulgated in connection with the Civil Disobedience Movement. The 
notifications declaring associations unlawful under the Criminal Law 
Amendment Act of 1908 were to be withdrawn in so far as those notifi- 
cations were issued in connection with the Civil Disobedience Move- 
ment. Pending prosecutions were to be withdrawn if those were filed 
in connection with Civil Disobedience Movement and related to offen- 
ces which did not involve violence other than technical violence or i»- 
citement to such violence. The same principles were to be applied to 
proceedings under the security provisions of the Criminal Procedure 
Code. Where the Local Government had moved any High Court or 
had initiated proceedings against certain lawyers in connection with the 
Civil Disobedience Movement, applications were to be made by the 
Government for their withdrawal. Prosecutions against soldiers and po- 
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lice involving disobedience of orders were not to come within the scope 
of this provision. 


(6) Those prisoners were to be released who were undergoing im- 
prisonment in connection with the Civil Disobedience Movement for 
offences which did not involve violence. Soldiers and police convicted 
of offences involving disobedience of order were not to come within the 
scope of amnesty. 


(7) Fines which had not been realised were to be remitted. Where 
an order for the forfeiture of security had been made but the security 
had not been realised, the fine was to be remitted. Fines which had 
been realised and securities forfeited under any law were not to be 
returned, 


(8) Additional police imposed in connection with the Civil Dis- 
obedience Movement at the expense of the inhabitants of a particular 
area was to be withdrawn at the discretion of Local Government. The 
Local Government was not to refund any money, not in excess of the 
actual cost that had been realised but it was to remit any sum that had 
not been realised. Movable property which had been seized in con- 
nection with the Civil Disobedience Movement was to be returned if the 
same was still in the possession of the Government. Movable properiy 
forfeited or attacked in connection with realisation of land revenue or 
other dues was to be returned. Compensation was not be given for 
deterioration. Where movable property had been sold by the Govern- 
ment, compensation was not to be given and the sale proceeds were not 
to be returned. 


(9) Immovable property taken into the possession by the Govern- 
ment under Ordinance IX of 1980 was to be returned in accordance with 
the provisions of that Ordinance. Land and other immovable property 
in the possession of the Government which had been forfeited or attach- 
ed in connection with realisation of land revenues or other dues was to be 
returned. Where immovable property had been sold to a third party, 
the transaction was to be regarded as final. 


(10) Where the posts rendered vacant by resignations had been per- 
manently filled, Government was not bound to reinstate their former 
employees. Other cases of resignations were to be considered on their 
merits, However, the Local Governments were to follow a liberal policy 
in the matter of re-employment of Government servants and village off 
cials who applied for reinstatement. 


(11) Government was not to condone breaches of the existing law 
relating to salt administration and was also not to make any change in 
the Salt Acts, However, the Government was to allow the collection or 
manufacture of salt free of duty to persons residing within a specified 
distance from the sea-shore. 


(12) It was specifically provided that if the Congress failed to give 
full effect to the obligations of the settlement, the Government was to be 
at liberty to take such action as might be considered necessary for the 
protection of the public and individuals and the due observance of law 
and order. 


The Gandhi-Irwin Pact had a mixed reception. The people of the 
country welcomed it as a great victory for the Congress. It was pointed 
out that the Congress saved the people from a lot of suffering on account 
of the repression which was in store for them. The Congress was in a 
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stronger position in future to fight against the Government. Pandit 
Jawaharlal Nehru tells us that at the time of negotiations between the 
Government and the Congress, all sorts of people came to Delhi and 
those who were formerly afraid of coming nearer to Congress, were 
brough: nearer to it and tried to make amends for thcir past behaviour. 
Even the communalists tried to come to an understanding with the Con- 
gress. According to Zacharias, the Pact “stands as a monument to the 
good sense and high patriotism of both parties thereto.” Mahatma 
Gandhi described the Pact as victory for both the sides. Both Mahatma 
Gandhi and Lord Irwin sincerely wanted a settlement and the Pact was a 
victory for both. 

However, there were critics of the Pact also. It is stated that Pan- 
dit Jawaharlal Nehru was shocked to read the reservations and safe- 
guards greed upon by Mahatma Gandhi as those were to allow the Bri- 
tish Government to continue their control over Indian affairs. Accord- 
ing to Subhash Chandra Bose, the agreement was a great disappointment 
to the politically-minded sections of the people and the youth organisa- 
tions in the country. The agreement was also condemned on the ground 
that Mahatma Gandhi was not able to save the lives of Sardar Bhagat 
Singh and his comrades. As a matter of fact, when Gandhiji went to 
attend the Karachi Session of the Congress soon after signing of the 
agreement, there were black-flag demonstrations and there were shouts of 
“Down with Gandhi” and “Gandhi truce has sent Bhagat Singh to the 
gallows.” It was with great difficulty that the Pact was ratified by the 
Congress at its Karachi Session in 1931. 

Mahatma Gandhi attended the Second Round Table Conference as 
the sole representative of the Congress. It is true that his visit to Lon- 
don had profound effect on the people of the country, but the immediate 
object of his visit was not served on account of the attitude adopted 
by Mr. Jinnah and Sir Samuel Hoare. Mahatma Gandhi had to leave the 
Round Table Conference in disgust. As soon as he reached India, he 
was arrested by the orders of Lord Willingdon. Wholesale arrests of 

ngress volunteers were ordered. Leaders were put behind the bars. 
The Corgress did not participate in the Third Round Table Conference 
held in 1932. General Elections were held in 1934 to the Central As- 
sembly and the Congress was able to win a large number of seats. When 
the elertions were held for the Provincial Legislatures under the Govern- 
ment of India Act, 1935, the Congress was able to secure majority in a 
large number of provinces. There was a deadlock between the Congress 
and the Government on the question of the formation of ministries, but 
after some time, the Government gave an undertaking that the Governors 
would not interfere in the day to day affairs of the Provincial Govern- 
ments and the Congress Ministries would be given a free hand. The 
Congress formed ministries in July, 1937 and those ministries continued 
till November, 1939 when they resigned after the declaration of the 
World War II. The Congress Ministries did a lot of useful work in the 
provinces on account of their devotion to work and the spirit of sacrifice. 


Quit India Movement 


Atter the beginning of the Second World War, Lord Linlithgow 
made his offer to the Congress in August, 1940 but the same was re- 
jected. Tn March 1942, Sir Stafford Cripps came to India with his pro- 
posals which gave the people of India the right of making their cons- 
titution after the ending of the World War. He was prepared to trans 
fer into the hands of the Indians all the Departments in the Govern- 
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ment of India except that of Defence. The Congress was willing to ac- 
cept the long-term scheme but not the interim scheme. The Congress 
did not like the attitude of “Take it or leave it’ adopted by Cripps. It 
was after the failure of the talks with Cripps that the All-India Con- 
gress Committee passed the famous Quit India Resolution on August 8 
1942. The Resolution declared “that the immediate ending of British 
rule in India was an urgent necessity, both for the sake of India and 
for the success of the cause of United Nations. The continuation of 
that rule is degrading and enfeebling India and making her progressive 
ly less capable of benefiting herself and of contributing to the cause of 
world freedom. The ending of British rule in this country was thus a 
vital and immediate issue on which depends the future of the war, and 
the success of freedom and democracy. ‘The All-India Congress Committee, 
therefore, repeats with all emphasis the demand for the withdrawal of 
the British power from India. The Committee resolves, therefore, to 
sanction for the vindication of India’s inalienable right to freedom and 
independence, the starting of a mass struggle on non-violent lines on the 
widest scale possible. Such a struggle must inevitably be under the 
leader:hip of Mahatma Gandhi and the Committee requests him to take 
the lead and guide the nation in the steps to be taken.” Many reasons 
have been given for starting the mass movement of 1942. The first was 


people of Malaya and Burma neither to God nor to anarchy but to the 
Japanese. To quote Gandhiji, “Don't repeat that story here. Don't 
leave India to Japan but leave India to Indians in an orderly manner” 
Another cause was the alarming growth of Axis propaganda which was 
having its effect on the minds of the people of India. This was parti- 
cularly so because Subhash Chandra Bose, the former President of the 
Indian National Congress, was himself broadcasting from Berlin in the 
Indian languages. Another cause was that the mind of Gandhiji was 
revolting against racial discrimination shown in the process of evacua- 
tion from Burma. The British provided separate routes for evacuation 
for Europeans and Indians. The White Road was meant for Europeans 
and the Black Road for Indians. The result was that Indian evacuees 
had to undergo too many hardships on the way. The late Mr. M S. Aney 
who was at that time a member of the Executive Council of the Viceroy 
incharge of the Indian Overseas Department observed: “Indian refugees 
are treated in such a way as to humiliate them and make them feel that 
they belong to an inferior race.” In the words of Gandhiji, “The ad- 
mitted inequality of treatment of Indian and European evacuees and the 
manifestly overbearing behaviour of the troops are adding to the dis- 
trust of British intentions and declarations.” There was a lot of resent- 
ment in the country when the people heard of the sufferings of the 
Indians and this contributed to the decision of Gandhiji to start the 
Quit India Movement. ‘Another cause was the sufferings of the people 
on account of the scorched earth policy followed by the British Govern- 
ment in India. The lands belonging to the people of India were des- 
troved for military purposes and they were not given ‘adequate compen- 


sation. They were deprived of their means of livelihood. To quote 
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Gandhiji, “For a Bengal to part with his Canoe, os like parting with 
his life.” A lot of harshness was used by the Government while getting the 
houses of the peasants evacuated for the military. The inefficient and 
ineffective controls and transportation muddles added to the sufferings 
of the people. Prices rose in those months, The people lost their faith 
in the paper currency issued by the Government. There was a lot of 
ere uent among the people and Gandhiji decided to take adyant- 
age of it, 


The immediate effect of the passing of the Quit India Resolution 
was the arrest of Mahatma Gandhi and all the members of the All India 
Congress Working Committee. The Indian National Congress was ban- 
ned and its offices were taken possession of by the Police. The Govern- 
ment did all that it could to crush the Congress and the movement. The 
people also hit back. They revolted against the tyranny and oppression 
of the Government. Gandhiji had not unfolded his strategy before his 
arrest. After the passing of the resolution, Gandhiji intended to carry 
on negotiations with the British Government. As he was arrested all of 
a sudden, the people were left without any plan and no wonder the mo- 
“vement was carried on by the people in any way they could. When the 
Government resorted to violence and shot innocent men, women and 
children, the people also resorted to violence. The result was that in 
some parts of the country, British authority completely collapsed. It 
was with great difficulty that the British Government was able to res- 
tore law and order in the country, 


_The movement did not have the Support of the upper classes of 
India consisting of rich merchants, landlords and princes and also a part 
of labour. The Muslim League, under the leadership of Mr. Jinnah, 
asked the Muslims to Keep aloof from the movement. It was declared 
that the movement was directed to coerce the British Government to 
hand over to the Hindus the Administration of the country. The Mus- 
lim League raised the slogans of “Divide and Quit” and “Bat Ke Rahega 
Hindustan” (Hindustan will have to be divided). The Police and the 
bureaucracy remained loyal throughout. Churchill praised “the loyalty 
and steadfastness of the brave Indian Police as well as Indian official 
ges anera Ny; The Hindu soldiers were not trusted to put 
pr the rioters and the Gurkhas, Baltchis and White soldiers were 
usually employed for that purpose. Those who actually participated in 
the movement were the lower middle classes and peasants from whom also 
come most of the students and labour. The processions were composed 
of small shopkeepers, milk vendors, street hawkers, petty traders, stu- 
dents and workers in small establishments and mills. Shops remained 
closed for many days in spite of the threats of the oss Sead aay to fine 
the shopkeepers and also imprison them, The peasants of India also 
made great sacrifices. Collective fines were imposed on them and also 


realised. This was particularly so in Bihar, Uttar Pradesh, Andhra, 


Gujarat and Maharashtra. The movement of 1942 can appropriately be 
called a student-peasant-middle class rebellion. The 


the leadership and the peasantry the fighting strength. 


The revolt of 1942 had significance not only for India but the whole 
world. Its reactions were widespread. “The abnormal times in which it 
took place, the low fortunes of England and the United Nations at the 
time of the occurrence, the importance of India as a base ‘oe Seira 
against Japan and as controlling the supply line to China ih. South- 
Eastern and Burma routes having been conquered by Japan—and the 
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danger of an immediate Japanese move into India, all combined to make 
the widespread phenomenon of an uprising a matter of concern to the 
entire United Nations. The fortunes of India were closely bound up 
with it. The Axis Powers were not less interested as they found in the 
revolt much to capitalize on.” 


Dr. Amba Prasad rightly points out that the failure of the movement 
of 1942 was more marked than was the case with the movements of 1921 
and 1930. “The earlier movements had been in the nature of prepara- 
tory training for a final struggle. They were intended to create a na- 
tional consciousness in the masses who had been emasculated through 
centuries of subjection to a foreign rule. The moyement of 1921 was 
intended to revive the spirit of self-respect among the people by remov- 
ing the fear of going to jail for the love of the country. The object 
of self-government was there but it was realized that there was still a dis- 
tant goal. The movement of 1930 was a further stage in the direction 
of independence. It was sought to remove the fear of loss of property 
and thereby to create a spirit of sacrifice. The objective of indepen- 
dence was there but there was realisation that still more sacrifices were 
needed. The movement of 1942, however, was intended to be the last 
stage in that struggle and, therefore, the supreme sacrifice of one's life 
was required to attain independence. The call was ‘do or die’ and the 
mass slogan was ‘we shall do or die.” It is for this reason that the word 
failure was more appropriately applicable to the revolt of 1942 than it 
was to the earlier movements, which had constituted preparatory stages 
for the goal of independence.” 


The failure of the revolt of 1942 was due to many causes. The first 
was the tactical mistakes of organization and planning. The. arrest of 
Mahatma Gandhi and the Congress leaders left the people without any 
leadership or guidance. No wonder, they made mistakes and were ul- 
timately crushed. To quote Jai Prakash Narain, “The lack of organiza- 
tion was so considerable that even important Congressmen were not 
aware of the progress of the revolt and, till late in the course of the rising, 
it remained a matter of debate in many Congress quarters whether what 
the people were doing was really in accordance with the Congress pro- 
gramme.” There was no co-ordination and no strategy. Those who led 
the movement were divided in their views on the course of action. No- 
body knew what to do. The loyalty of the services and the superior phy- 
sical strength of the Government succeeded in crushing the revolt. To 
quote Dr. Amba Prasad, “Thus it was the superior physical power of the 
Government which succeeded in putting down the revolt. On the one 
side were large unarmed masses, unorganised, leaderless, hesitating in 
their minds whether what they were doing would be anproved by Gan- 
dhiji or not; on the other side was the power of the uniformed, disciplin- 
ed policeman and soldier. armed with rifles and guns. and the power of 
law and the use of all means of communications. If necessary, the ma- 
chine-gunning would be done from the aeroplanes. In such a situation, 
the revolt could only succeed, if it were a simultaneous rising which 
have paralysed the administrative machinery in the shortest possible time. 
At its best it was a satyagraha or mass movement; at its worst, it was an 
unorganised revolt of a violent character and, in the latter form, it gave 
the Government a good excuse to crush down with force.” 


As regards the gains of the revolt of 1942, Dr. Amba Prasad observes : 
“Though the revolt of 1942 failed at the time. it prepared the ground for 
independence in 1947. When people have veached a stage where they 
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can demonstrate that they can lay down their lives for national indepen- 
dence, it becomes impossible for a foreign power to continue to impose 
its will on them for any length of time. The revolt of 1942 made the 
British nation realize, supreme realists as they have been, that their rule 
was no longer wanted by India. Woodrow Wyatt, who was adviser to 
the Cabinet Mission to India throughout their negotiations, was of the 
opinion in 1946 that ‘if the British fail to find soon a way of handing 
over smoothly, there may first be a revolution to drive them out. There 
was a deep and wide-spread nti-British feeling existing after 1942, 
mostly created by the revolt of that year.” 


The Congress leaders remained in jail till the end of the Second 
World War in 1945. Many attempts were made to find a solution to 
the political tangle in the country but all of them failed. The Muslim 
League was adamant on getting Pakistan and ultimately the Indian Inde- 
pendence Act, 1947 was passed and thus India became independent on 
August 15, 1947. 


Why England gave India Independence? 


‘There were many reasons which forced the British Government to 
grant independence to India and the most important was the strength of 
the nationalist movement. That movement under the leadership of 
Mahatma Gandhi had become so strong that the grant of independence 
could not be postponed for long. The Quit India Movement showed 
that the people of India could go to any length to bring to an end the 
British Raj in the country. The people made tremendous sacrifices to 
paralyse the administrative machinery. The British Government was not 
ignortant of the slogans: “Do or Die” and “Now or Never.” The or- 
ganization of the Indian Army under Subhash Chandra Bose and the cry 
of “Dilli Chalo” made the British Government realise the folly of resisting 
the demand of the people of India for independence. 

Another reason which forced the Government to grant independence 
was that it found itself unable to keep India under her control with the 
help of sheer force. Great Britain became a second rate power after World 
War II. She became so weak that it became difficult for her to keep 
India under her control. When Great Britain gave independence to 
Burma, she gave independence to India also. The strike of the naval 
officers and ratings in Bombay in 1945 convinced the British Govern- 
ment that it was no longer possible to rule India with the help of force 
and power must be transferred into the hands of the Indians without 
further delay. After World War II, all the three branches of the De- 
fence forces were inspired by the new spirit of patriotism and the revolt 
of the naval officers was of special significance in the context of the exist- 
ing circumstances. It was for the first time after 1857 that a section of the 
defence forces openly revolted against the British Government on a 
political issue. The rebellion was not an isolated event. The Indian 
National Army which had been formed out of the prisoners of war had 
attacked India. After the surrender of Japan, many officers of the 
Indian National Army were captured and publicly tried in the Red Fort 
at Delhi. There was a lot of public excitement and enthusiasm and in 
the end, all of them were released. All these developments convinced 
the British Government that they could not rely upon the armed forces 
in holding the country against the wishes of the people. 


Another cause was a conviction in the minds of those who ruled 
India that it was no longer profitable to keep India in chains. It was 
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felt that Great Britain could gain more by giving India independence. 
This has actually been found to be true as there is more trade between 
India and Great Britain today than it was before her independence. 


The grant of independence to India was facilitated by the fact that 
the Labour Party came to power in England in 1945. The members of 
the Labour Party had always been the advocates of independence for 
India and they actually gave the same to her when they themselves came 
to power. Things would have been certainly more tedious and the grant 
of independence would have been delayed if a person like Winston Chur- 
chill was in power in 1945-47. 


Another factor which helped the grant of independence was the ac- 
ceptance by the Congress of the Muslim League demand for the establish- 
ment of Pakistan. The situation was so serious that if the Congress had 
not agreed to partition India, it would not have been possible for the 
British Government to hand over the administration of India into the 
hands of the Indian leaders. By dividing India and giving the Muslim 
League a separate State of Pakistan, the British rulers must have felt that 
they had avoided a bloody civil war. 


The American Government also played its part. It is well known 
that during World War II, President Roosevelt put a lot of pressure 
on the British Government to grant independence to India, That pres- 
sure continued even after the death of Roosevelt in 1945. The British 
Government which depended upon ‘American Government for help after 
1945, could not resist the pressure of public opinion in America in favour 
of the grant of independence to India. 


We are reliably informed by some respectable Indians who returned 
to India from England during the year immediately following the end 
of the Second World War that British soldiers who had first hand know- 
ledge of the poverty of the Indian masses spoke about it feelingly to 
their friends and relatives. That knowledge filtered down to the people. 
A feeling was created in England that perhaps with independence, the 
Indians might be able to improve their economic condition. That ex- 
plains the unanimous support given by the members of Parliament to 
the India Independence Bill in July, 1947. 


According to Prime Minister Attlee, the independence of India was 
the fulfilment of Britain's mission in India. The British were leaving India 
after fulfilling their mission in the country. They had taught the In- 
dians to govern themselves and they were now leaving the reins of Gov- 
ernment in their hands. 


Similar sentiments had been expressed earlier by English administra- 
tors and politicians from time to time. Mountstuart Elphinstone of 
whom it was said by Bishop Heber that “he had seen more of India 
and the adjoining countries than any man now living,” never ceased to 
preach the importance of training Indians for that self-government which, 
he believed, must eventually come. As early as 1819, he wrote of the British 
Empire in India that “the most desirable death for us to die or should 
be, the improvement of the natives reaching such a pitch as would render 
it impossible for a foreign nation to retain the government; but this 
seems at an immeasurable distance... --- A time of aration must come: 
and it is for our interest to have an early separation from a civilised 
people, rather than a rupture with a barbarous nation, in which it is pro- 
bable that all our settlers and even our commerce would perish, along 
with all the institutions we had introduced into the country.” When 
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Elphinstone became the Governor of Bombay, his views got further 
crystallised. One day, Lieutenant-General Briggs visited his camp and 
on seeing in his tent a pile of printed Marathi books asked him what 
they were. The reply of Elphinstone was: “To educate the native, but 
it is our high-road back to Europe.” After many years, the Directors of 
the English East India Company refused to appoint Indians to the Coven- 
anted Medical Service and on that occasion, Elphinstone protested in 
these words: “I conceive that the administration of all the departments 
by a great country by a small number of foreign visitors, in a state of 
isolation produced by a difference in religion, ideas, and matters, 
which cuts them off from all intimate communion with the people can 
never be contemplated as a permanent state of things. I conceive that 
the progress of education among the natives renders such a scheme im- 
practicable, even if it were otherwise free from objection. It might, per- 
pris have once been possible to have retained the natives in a sub- 
o inate condition (at the expense of national justice and honour) by 
studiously repressing their spirit and discouraging their progress in know- 
ledge; but we are now doing our best to raise them in all mental quali- 
ties to a level with ourselves, and to instil into them the liberal opinions 
in government and policy which have long prevailed in this country, and 
it is vain to endeavour to rule them on principles only suited to a slavish 
and ignorant population.” 4 


ay A Similar view was expressed by Sir Thomas Munro is these words: 
We should look upon India, not as a temporary possession, but as one 
which is to be maintained permanently uatil the natives shall in some fu- 
ture age have abandoned most of their superstitions and prejudices, and 
become sufficiently enlightened, to frame a regular government for them- 
selves, and to conduct and preserve it. Whenever such a time shall ar- 
rive, it will probably be best for both countries that the British control 
over India should be gradually withdrawn. That the desirable change 
RIA oon may in some after-age be effected in India, there is no cause 
to despair. Such a change was at one time in Britain itself at least as 


hopeless as it is here. Wh 

, ; en we reflect how much the character of na- 
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once the most cultivated, have s 


merly the rudest, have attained the hig 


we ought permanently to 
I have no fears. The path 
path of wisdom, of national 


exclude the people of India from high office, 
of duty is plainly before us, and it is also the 


Similàr views were ex 


ressed by Sir Ci i = 
“OF course, there will be jt "and. Blood anA 8, in these words: 


a struggle and blood and treasure to an enor- 


THE NATIONALIST MOVEMENT OF INDIA 289 


mous amount will be spent in vain. This is | am afraid, the most pro- 
bable end of our Indian rule, but good conduct, wise measures and sound 
policy towards the natives may avert it for many years, if it can do no 
better. Whatever may be the result, our course ought be the same: to 
improve the native, reconcile him if we can to our rule and fit him for 
ruling himself. I don’t believe that his fitness to rule well will make him 
a worse subject, till his time arrives.” 
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CHAPTER XII 
LEADERS OF MODERN INDIA 


In order to understand properly the development of nationalism in 
our country, it is desirable to study the lives and contributions of the 
leaders of modern India and this chapter is devoted to that purpose. 


Raja Ram Mohan Roy (1772-1833) 

Raja Ram Mohan Roy was born in 1772 in an old fashion- 
ed and well-to-do Brahmin family in Bengal. When he was hard- 
ly 15, he wrote a pamphlet in Bengali in which he denounced idol 
worship which, he asserted, was not recognised in the Vedas. Young 
Ram Mohan Roy had to pay very heavily for it. He was turn- 
ed out from his orthodox family and he had to live in exile. How- 
ever, he made the best of the opportunity offered to him by Providence. 
He travelled far and wide and thus was able to gather a lot of experi- 
ence and learning. He already knew Arabic and Persian and now he 
was able to master Sanskrit. He also picked up some knowledge of 
English, French, Latin, Hebrew and Greek. As he was able to study in 
original the scriptures of the important religions of the world, he was 
in a position to have a comparative idea of religions as such. No won- 
der, his concept of a universal religion was not based on any abstract 
principles but on a profound knowledge of the various religions. 


In 1805, Ram Mohan Roy joined the service of the English East India 
Company in Bengal, and continued to work there up to 1814. After 
his retirement, he settled in Calcutta and devoted himself entirely to 
the service of the people. In 1814, he started the Atmiya Sabha. In 
1898, he founded the Brahmo Samaj. He went to England in 1831 on a 
special mission to plead the cause of the Mughal Emperor of Delhi. 
While he was still busy in that work, he died at Bristol on 27th Sep- 
tember, 1833. He was given the title of Raja by the Mughal Emperor. 


In all his activities, Raja Ram Mohan Roy was actuated by a deep 
love of his motherland and an intense sympathy for the ignorant and 
the poor. As it was not possible to have an armed rebellion against 
the Englishmen, he continued to educate the public opinion and thereby 
encouraged political consciousness among his countrymen. He adopted 
all possible means to raise the morale of the people. 


_ Although he himself was one of the foremost O; 
his conviction was that India could progress only fijxo 
tion covering all the branches of Western leafnine. 
gave all his support to those who stood for the 
of English language and Western Sciences in In 
successful in his efforts. He helped in the 
College which was the best modern institution (pf 


o 


tion against the Press Regulations of 1823. He submitted 2 Memorial to 
elt on the benefits o e press. 
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His agitation for the freedom of the press must have paved the way 
the final emancipation of the press in 1835. 


The-Raja stood for the abolition of Sati. He carried on 
propaganda against this inhuman custom both from the press and 
platform. The opposition was so great that there was a time when h 
very life was in ger. However, he was not intimidated by the 
tacks of his enemies. It was his consistent support which enabled Lor 
William Bentinck to ban Sati in 1829. When the orthodox people put 
in a petition before the Privy Council in England, he put in 
counter petition before the British Parliament on behalf of his pro: 
gressive friends and co-workers. He was happy when the Privy Coun 
rejected the petition. The abolition of Sati put the Raja in the fromt 
rank of the world’s humanitarian reformers. 

During his stay in England from 1831 to 1833, the Raja agitated 
reform in the administrative system of British India. He was the 
Indian to be consulted on Indian affairs by the British Parliament. 
giving his evidence before a Select Committee of the House of Com 
he suggested reforms in practically all branches of Indian administr 
tion. The political ideas of the Raja were influenced by European ph 
losophers and jurists like Bacon, Hume, Bentham, Blackstone and Mon 
tesquieu. He advocated the peaceful settlement of international 
putes through the mediation of a Congress composed of an equal m 
ber of members from the Parliaments of the countries concerned. 


Before everything else, Raja Ram Mohan Roy was a religious Te 
former and seeker after truth. His study of Christianity, Islam and Hi 
duism brought him to the conclusion that there was the prevalence 
the monotheistic principle in all religions. This helped him to creat 
house and endow the first theistic church at Calcutta. The Raja wi 
friendly to all religions. He was stirred by the monotheism of Is 
and ethical and moral principles of Christianity, No wonder, the Mush 
regarded him as a Muslim, Christians as a Christian, Unitarians | 
a Unitarian and Hindus as a Vedantist. As a matter of fact, he wi 
none of these in conventional sense. He believed in the fundamenti 
Snare and unity of all religions. He was not prepared to allow 
orm of worship to be criticised. Worship in the Brahmo Samaj 
conducted in such a way as to strengthen the bonds of union be 
men of ail faiths, persuasions and creeds. The Raja was not a propi 
but a reformer who tried to preserve all that was true and puren 
remove all that was false and superstitious. His ideas were welcom 
by the Unitarian and theistic crircles in the West, 
y The Raja made his contribution to literature also. He was a P 
lific writer in many languages. He was one of the greatest savants 


his age. He was a great linguist and master of style. He is known 
one of the creators of modern Bengali prose. 4 


The Raja has been rightly called “the hera w age.” 
cording to Monier-Williams, the Raja was e aa è 
minded investigator of the science of comparative religions that 
world has produced.” According to Seal, the Raja was “the harbin 
of the idea of universal humanism, the humanist, pure and sim] 
watching from his conning tower the procession of universal human 
in universal history. According to Miss Colet, Rammohan stands 
history as the living-bridge over which India marches from her 
measured past to her incalculable future, He was the arch which span 
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ned the gulf between ancient caste and modern humanity, between supers 
tition and science, between despotism and democracy, between immo- 
bile custom and conservative progress between a bewildering polytheism 
and a pure, if vague, theism.” According to Nandlal Chatterji, Raja 
Ram Mohan Roy “was the human link between the unfading past and the 
dawning future, between vested conservatism and radical reform, bet- 
ween superstitious isolationism and progressive synthesis, in short, bet- 
ween reaction and progress.” 


According to Rabindranath Tagore, Raja Ram Mohan Roy “inau- 
curated the modern age in India.” He has also been described as the 


6 
Father of Indian Renaissance and the Prophet of Indian Nationalism. 


Behind all of his ideas of social and religious reforms, there lay the 
thought of bringing about the political regeneration of his countrymen. 
To quote him, “I regret to say the system adhered to by the Hindus is 
not well-calculated to promote their political interest. The distinction 
of castes, introducing divisions and subdivisions among them, has en 


tirely deprived them of political feeling, multitude of religious rites and 
ceremorics and the laws of purification have totally disqualified them 
js, I think, necessary that 


from undertaking any difficult enterprise. It is, 
some change should take place in their religion at least for the sake of 
their political advantage and social comfort.” 

9th century and the 


Like the Moderates of the later half of the 1 
beginning of the 20th century, Raja Ram Mohan Roy believed that 
It was all for the 


the British rule in India was a Divine dispensation. 
this country. He believed that Indians should 


share in the administration of the country by 


gradual stages. He was in favour of only those political demands for 
He stood for civil liber- 


which his countrymen were already competent. 
ty for all with all its implications. 

The work of Raja Ram Mohan Roy was in the nature of the pre- 
paration of this country for political advancement in the future. By re- 
moving the social and religious evil, he prepared the Indians for poli- 
tical consciousness. He was undoubtedly the pioneer in this field and 
no wonder he has been rightly called the father of Indian Nationalism, 


Dr. Zacharias says: “Ram Mohan Roy and his Brahmo Samaj form 
the starting-point for all the various Reform Movements—whether in 
Hindu Religion, Society or Politics—which have agitated India during 
the past hundred years and which have led to her wonderful Renas- 
cence in these our own days.” (Remascent India, p. 25). 


Swami Dayanand 


places. However, he 


‘got his real learning at the feet of Swami Virjanand. After completing 
his education, he devoted the rest of his life in the propagation of Vedic 
religion and the reform of Hindu society. In 1875, he founded the 
Arya Samaj which ultimately became a great religious, social and educa- 
tional movement. Later on, a large srk of schools and colleges were 
set up all over the country and they became the centres of aggressive 
and militant nationalism in the country- The Arya Samaj gave India 
such great leaders as Lala Lajpat Rai and Swami Shradhanand. The 
British Government regarded the D.A.V. Colleges and Schools and Guru- 


£ TE e i e 
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kuls as the centres of sedition and breeding grounds of patriots and re- 
volutionaries. The Arya Samaj did a lot of work in the field of un- 
touchability, education of women, weakening of the bonds of castes, the 
remarriage of widows and the discourgement of early marriage of child- 
ren. The Arya Samaj made the Hindus militant and aggressive. The 
policy of Shuddhi brought many converts to Hinduism. 

Swami Dayanand helped the cause of nationalism in an indirect man- 
ner. He put faith in the people in their future. By removing the 
evil customs from the Hindus, he prepared them for the battle of free- 
dom. In this way he did the same work as was done by Raja Ram 
Mohan Roy. He was perhaps the first Indian to preach the gospel of 
Swadeshi and India for the Indians, He declared that good government 
was no substitute for self-government. He depicted the glory of India’s 
past and called upon the Indians to take pride in their past and also 
build up a similar future. The movement started by him became a mass 
movement and created a new spirit and new life among has followers. 
Swami Dayanand was fearless. He believed in truth. His motto was 
Satyam Eva Jayate Na Anritam (Truth alone triumphs and not un- 
truth). He anticipated Mahatma Gandhi in his constructive programme. 


Hume (1829—1912) 

Although a foreigner and a member of the otherwise much-maligned 
Indian Civil Service, Allan Octavian Hume made an important contribu- 
tion to the cause of India’s independence and he has rightly been called 
the father of the Indian National Congress. As a District Officer, he 
had laboured for “the cause of popular education, police reform, the 
liquor traffic, the vernacular press, the juvenile reformatories and other 
domestic reforms.” When after the Mutiny, the spirit of revenge became 
very prominent among the Englishmen, Mr. Hume asked them to follow 
a policy of enlightenment towards the Indians. ‘The Government did not 
approve of his views and activities and warned him not to persuade the 
people to send their children to schools or contribute towards their main- 
tenance. Mr. Hume gave a dignified reply in which he defended his ac- 
tion. Hume was opposed to Abkari taxes. To quote him, “While we 
debauch our subjects, we do not even pecuniarily derive any profit from 
their ruin. All this revenue is the wage of sin; in the words of the old 
adage, ‘ill-gotten wealth never thrives And for every rupee additional 
that the Abkari yields, two at least are lost to the public “by crime and 
spent by the Government in suppressing it. I at this moment see no 
hopes of reform, yet I have no doubt whatsoever that if I be spared, I 
shall live to see effaced, in a more Christian-like system, one of the great- 
est blots on our Government of India.” 

The view of Mr. Hume was that the civil courts in the rural districts 
were directly responsible for the bondage of the cultivators to the money- 
lenders. His view was that rural debt cases should be disposed of sum- 
marily and finally on the spot by selected Indians of known probity and 
intelligence who were to be sent as judges from village to village to settle, 
with the aid of village elders, every case of debt in which any one of those 
inhabitants was involved. Those judges were not to be fettered by any 
codes or forms of procedure and they were to hear both the parties on 
the village platform. To quote him, “It is needless to tell anyone who 
knows the country, that while, when you get him into court, no witness 
seems to me able to tell the truth, on his own village platform surrounded 
by his neighbours, no villager in personal questions like these seems able 
to tell an untruth. Everybody knows everybody else's affairs. Let the 
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speaker deviate perceptibly from the facts and immediately out go ton- 
gues all round, and hisses and cries of Wah, Wah, remind him that he is 
not in court and that that kind of thing will not go down at home.” 


From 1870 to 1879, Mr. Hume was the Secretary to the Government 

of India but he was removed from that post because he was too honest 
and too independent. Lord Lytton offered him a Lieutenant-Governor- 
ship but Mr. Hume refused the offer. A proposal was made to appoint 
him the Home Member but that proposal was turned down by Lord 
Salisbury. 
After his retirement from service in 1882, he devoted the rest of his 
life to the cause of India’s freedom. He appealed to the people of India 
to set up an organisation which could help them to solve their problems 
and he was eminently successful in his mission. The Indian National 
Congress was founded in 1885 and Mr. Hume was its General Secretary 
up to 1907, He worked for the Congress not only in India but also in 
England. 


The idea of the nobility of Hume and the feelings of love, affection 
and sympathy which he had for the people of India can be judged from 
the following lines addressed by him to the people of this country: 


“Sons of Ind, why sit ye idle, — 
Wait ye for some Deva's aid? 

Buckle to, be up and doing ! 
Nations by themselves are made ! 


Are ye dumb? Speak up and claim them! 
By themselves are nations made; 


What avail your wealth, your learning, 
Empty titles, sordid trade? 

True self-rule were worth them all! 
Nations by themselves are made! 


Whispered murmurs darkly creeping, 
Hidden worms beneath the glade, 

Not by such shall wrong be righted! 
Nations by themselves are made ! 


Sons of Ind, be up and doing, 

Let your course by none be stayed; 
Lo! the Dawn is in the East; 

themselves are nations made.” 


Hume was revered by every Congressman as the father of the Indian 
mes rebuke even an 


National Congress. Like father, he would someti 

elderly Congressman like Wacha who complained about it once to Dada- 
bhai Naoroji. The latter wrote to Mr. Wacha on 31 May, 1889 thus: 
“Trust him as one with whose scolding we must put up as we would do 
of an elder brother or father. We cannot repay him adequately for what 
he has done and is doing for us.” In his Presidential address, Shri R. N. 
Mudholkar described Hume “as the father, the founder of the Congress, 
he who worked for it day and night, winter and summer, through good 
repute and ill, to end, to nourish the child of his affection.” Pandit Moti- 
lal Nehru says about Hume: “He taught us how to fight bloodless battles 
of constitutional reform. He took us by the hand; he adopted, if I may 
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say, as his children, and he taught us the right way to take. Well may 
we, our children and our children’s children remember the name of 
Allan Hume through succeeding generations with gratitude and 
verence.” 


In a memorial meeting held the Town Hall, Calcutta on 28 August, 
1912, Dr. Rash Behari Ghosh observed that in founding the Congress, 
Hume showed the highest form of courage. At the Bankipore session, the 
Congress placed on record that Hume was the father and founder of 
Indian National Congress. The motion was moved by Bhupendra N; 
Basu and seconded by Pandit Motilal Nehru. On that occasion, Mr 
Basu related how on meeting Hume after a lapse of 20 years, he bowed 
his head before Hume to the ground and took the dust of his feet. Al 
though Hume was 85 years old, he recognised him, embraced him 
shed tears of joy. 

In 1899, G. Parameshwaram Pillai wrote about Hume, “A man of 
strong fecling and pronounced views, he is strong in his adjectives ane 
even vehement in his denunciations. But beneath his vehemence, 
perceive the swell of his soul, his sleepless humanity.” 


Sir William Wedderburn (1838—1918) 


Like Mr. Hume, Sir William Wedderburn was also a member of the 
Indian Civil Service. He took pride in calling himself a “hereditary 
servant of India.” After retirement from service, he was put incharge OF 
the propaganda work in England in favour of the nationalist movement 
in India. The Congress was spending every year a sum varying from Rs. 
10,000 to Rs. 50,000 for that purpose. That work was done by Sir William” 
for 29 years and while doing it, he added every year his whole pensio) 
of £1,000 a year to the amount spent by him in England on behalf 
the Indian National Congress. Sir William was a member of the 
tish Parliament for 7 years and in that position, he left no stone unt 
ed to further the cause of India. He was elected twice the President © 
the Indian National Congress. In 1889, he presided over the Bomi 
session and in 1910 the Allahabad session. We are told that in 1910, h 
an all the way to India “in order to remove official wedge so astutely 
riven between Hindus and Muslims and also if possible to heal the 
breach made at Surat between Moderates and Extremists.” 


__ Surendra Nath Banerjea tells us that Sir William was “a truly Indian 
patriot in the garb of an English official” Gokhale gave his estimate OF 
ir William in these words: “The picture of this great and venerable 


Rishi of modern times is a picture that is too ennobling, too beautiful, 


too inspiring for words: it is a picture to dwell u lovingly and re- 
verentially and it is a picture to contemplate in kilene? ja : 


Dadabhai Naoroji (1825—1917) 


Dadabhai Naoroji is affectionately known as the grand old man 
India. For sometime, he was the Prime Minister of Baroda but the n 
of his life was spent in the service of India. This he did whether he 
was residing in England and was a member of the House of Commons Or 
in India. It was in recognition of his services that he was elected th 
President of the Congress thrice, viz., in 1886, 1893 and 1906. The fa 
that he was the Second President of the Congress in 1886 speaks volumi 
about his stature in the public life of India. He was made President 
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1893 as a mark of appreciation of his election to the House of Commons. 
On that occasion, he appealed to the Englishmen “not to drive this force 
(the educated Indians) into op ition instead of drawing it to your own 
side.” His contention was that “this Congress represents the aristocracy 
of intcilect.". He hoped that “our faith in the instinctive love of justice 
and fairplay of the United Kingdom is not misplaced. ... The day, 1 hope, 
is not distant when the world will see the noblest spectacle of a great 
nation like the British holding out the hand of true fellow citizenship 
and of justice.” He was elected the President of the Congress for the 
third time in 1906 when India was in the grip of the anti-Partition agita- 


y elevation 
and amelioration, I for one have not a shadow of doubt that in dealing 
with such justice-loving, fair-minded people as the British, we may rest 
assured that we shall not work in vain. It is this conviction which has 
supported me against all difficulties.” Swaraj was the key-note of his 
Presidential address at the Calcutta session. To quote him, “We do not 
ask for favours. We want only justice. Instead of going into any fur- 
ther divisions or details of our rights as British citizens, the whole matter 
can be comprised in one word—Self-Government or Swaraj, like that of the 
United Kingdom or the colonies” Tt was under his presidentship that 
four resolutions were passed on Self-Government, boycott movement, 
Swadeshi and national education. 


Dadabhai Naoroji was the first Indian politician who drew the atten- 
tion of the people of India to the drain of India’s wealth to Great Bri- 
tain as a result of the British rule in India. He wrote his famous book 
known as “Poverty and Un-British Rule in India.” To quote Dadabhai, 
“The lot of India is a very sad one. Her condition is that of a master 
and slave; but it is worse; it is that of a plundered nation in the hands 
of constant plunderers with the plunder carried away clean out of the 
land. In the case of plundering raids occasionally made on India before 
the English came, the invaders went away and there were long intervals 
of security during which the land could recuperate and become again 
rich and prosperous. But nothing of the kind is true now. The British 
invasion is continuous and the plunder goes right on with no intermis- 
sion and actually increases and the impoverished Indian nation has no 
opportunity whatever to recuperate.” 


As regards an estimate of the services of Dadabhai Naoroji to the 
cause of the nationalist movement in India, Dr. Pattabhi Sitaramayya says 
that the name of Dadabhai comes first in the list of those Indian pat- 
riarchs who “beginning his connection with the Congress from its very 
outset, continued to serve it till the evening of his life and took it 
through the whole gamut of evolution. from the humble position of be- 
ing a people’s organ seeking redress of administrative grievances to that 
of a National Assembly working for the definite object of attaining 
Swaraj.” Gokhale once observed, “Jf ever there is the divine in man, it 
is in Dadabhai Naoroji.” C. Y. Chintamani says: “For 61 long years in 
England and in India, by day and by night, in circumstances favourable 
and adverse, in the face of discouragement which would have broken the 
heart of a smaller man, Dadabhai Naoroji served the Motherland with 
undeviating purpose, with complete selflessness and with vitality of faith 
which put to shame most youngmen. Withal, he was the greatest of souls 
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and the most charitable in judgment and never made a personal enem 
In respect equally of the highest personal character and the great publi 
services, Dadabhai Naoroji was the loftiest ideal his countrymen could 
set before themselves respectively to follow at a distance.” 


Mahadey Govind Ranade (1842—1901) 


Mr. Ranade was no doubt a judge of a High Court of Bombay but 
in spite of that he did a lot for the people of this country. He was a 
great scholar, profound thinker, a patriot and social reformer. He found- 
ed the Deccan Educational Society and the latter did a lot of work im 
Maharashtra. Mr, Ranade was a towering personality and there were 
many who sat at his feet and Gokhale was one of. them. Without 
help and patronage, Gokhale may not have risen so high in the politics) 
of the country. 

Mr. Justice Ranade was associated with the Indian National Co À 
gress from its very beginning. Even when the work of political reform 
in India was taken over by the Indian National Congress, Mr. Justice 
Ranade continued to concentrate on the Social Reform Conference and 
in spite of opposition from leaders like Tilak, he insisted on holding the” 
annual sessions of the Social Reform Conference at the same plhice where 
the annual sessions of the Indian National Congress were held. 

Ranade was not 
able to find time to 
on Indian Economics, 
of the Maratha Power. 


_ High tributes have been paid to Ranade, In the words of C. Y. 
Chintamani, Ranade was “mighty in intellect, a man of prodigious in- 
dustry and of Vast and various learning; a profound thinker and ardent 

atriot. Handicapped as he was by being in Government service all his 


ife, he Was a keen political worker, a religious reformer and a still more 
ardent social reformer; one of th 


mics, a great educationist, 
who flocked to him.” About Ranade, Shri 


only associated with many organizations but was” 
write a good bit. His important books are Essays 
Essays on Religious and Social Reforms and Rise 


tivities of a mass of men j 


a formless former of things, to the great figures of present day Indian Jif 


* . ar A ve ‘ 
who received the breath of his spirit. And in the end we should have to 
reply by a counter question, What would Maharashtra of today ha 


be without Maharashtra >” Ranade and what would India of today 


About Ranade, Sir C. 
achieved independence, 


sically different from those of Ranade and Gokhal d so-called Mo- 
derate School. The combative period of Hier Bee od. 


the present era, the lessons taught by 
khale and D. E. Wacha, and the Po 
not only timely, but topical. 
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“Politics is an unending struggle and it is, too often, a game of the 
second best. It is still true that compromise is of the essence of politi- 
cal transaction. In the game of present-day politics, apart from the 
management of crowds and caucuses and groups and deft bargaining, 
India has a great deal to learn. We need a great deal more of organi- 
sation, and organisation needs continuous loyalty to principles more than 
to persons as well as unity of impulse and instructed aspiration. We 
cannot afford to forget those patriots, those path-finders, those light- 
bearers, who put India on the sure and certain road to self-fulfilment by 
their study, reflection and research, Politics had been transformed with 
the inauguration of Mahatma Gandhi's great and irresistible programme 
of mass appeal for which Dr. Besant and Tilak paved the way. As a re- 
sult of the very transformation and its fulfilment, we have arrived at a 
stage in our political and economic progress when consolidation, organis 
ed and fruitful research and instructed thought and comprehensive plan- 
ning are not superfluous, but essential. Ranade is, therefore, neither out 
of date nor functionless. He speaks to us today as an invaluable guide 
warner and inspirer.” (Biographical Vistas, pp. 164-5). 


Sir Pherozeshah Mehta (1845—1915) 

Sir Pherozeshah Mehta was one of those persons who were associated 
with the Indian National Congress from its very birth. He had the good 
fortune to play a leading role in moulding the policy and programme 
of the Congress. 


He was the leader of the Moderates and he fought bravely against 
the Extremists. His role at the Surat session of the Congress in 1907 is 
well-known. He continued to dominate the affairs of the Congress till 
his death. So long as he lived, there was no chance for the Extremists 
to reenter the Congress. 

Mr Mehta had faith in the sense of justice of the Englishmen. To 
quote him, “I have no fears but that English statesmanship will ultimate- 
ly respond to the call. I have unbounded faith in the living and fertiliz- 
ing principles of English culture and English education.” He is alo 
said to have observed thus: “All the great forces of English life and 
society, moral, social, intellectual, political, are if slowly, yet steadily and 
irresistibly declaring themselves for the choice which will make the con- 
nection of England and India a blessing to themselves and to the whole 
world for countless generations. I appeal to all true Englishmen—to can- 
did friends as to generous foes—not to let this prayer go in vam. 

There was a fundamental difference between Pherozeshah Mehta and 
B. G. Tilak. While the former believed strictly in constitutional me- 
thods, the latter was prepared to defy the British Government if cir- 
cumstances so demanded. Mr. Mehta had complete faith in the good sense 
of the Englishmen to give to the people of India what they deserved. The 
experience of Mr. Tilak was otherwise. He sincerely believed that if 
the Englishmen refused to give what was demanded fom them by the 
Indians, the latter had the right to have the same by any means suit- 
able for that purpose. 


Surendra Nath Banerjea (1848—1925) 


Surendra Nath Banerjea was one of the greatest orators India has 
produced. He had a wonderful memory from which he could reproduce 
pages after pages without any mistake. He was the first Indian to qua- 
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Jify himself for the Indian Civil Service by appearing in the open com- 
petitive examination in London. His name was unfairly omitted from 
the name of successful candidates but he entered the service in 1871. 
However, he was compelled to leave it in 1874. It was merely to pro- 
test against this that Banerjea started a nation-wide campaign against the 
Government and he was so successful that he founded the Indian Asso- 
ciation of Calcutta in 1876 for the redress of the grievances of the 
Indians When the British Government lowered the maximum age for 
the Civil Service Examination from 21 to 19 years, Banerjea not only 
protested against it but carried on agitation throughout Northern India. 
"Phe result of the agitation was that the House of Commons created the 
Statutory Civil Service Rules which gave better facilities to the Indians 
than before. He also carried on agitation against the Arms Act and the 
Vernacular Press Act in the time of Lord Lytton. He also took active 
part in the Ibert Bill controversy. He was one of the two original 
founders of the Indian National Congress in 1885. He was elected twice 
the President of the Indian National Congress. When in 1905 Lord Cur- 
zon partitioned Bengal, Surendra Nath Banerjea took active part in the 
agitation against partition. 

However, Surendra Nath Banerjea belonged to the moderate school 
of thought in the Congress. He stood for the broadening of the basis of 
the British Government in India and not complete independence of the 
country. His view was that the English civilization was “the noblest 
which the world had ever seen.” It was the emblem of a union between 
England and India. He was proud of the fact that the Indians were the 
asia of a great and free empire. He held the view that the rights of 

; a apen stil the rights of the Indians, their privileges were ours 
RAGGS ati hk es was ours. He believed that India would in the 
Boamnlen helo jea A the great confederacy of the free states 
mA e Sei gin, English in their character and English in their 

It is unfortunate that Surendra Nath Banerjes ess i 

L anerjea left the Congress 1m 
pal Pv a jc a the National Liberal Federation and became 
yarchy in Bengal. He was knighted by the British Gov- 


ernment. Hi ; y% A n € sritis 
goad Tie autobiography entitled “A Nation in the Making’ makes 


Gopal Krishna Gokhale (1866—1915) 


‘Gopal Krishna Gokhale was born in 1866 and he died on 18 Febr- 
vary, 1915, He was a precautious child. He became a graduate at 18, 
a professor at 20, a member of the Bombay Legislative Council at 22 
a eae of the Supreme Council at 36 and President of the Indian Na- 
tiona, Congress at 39. It was lucky of him that he came into contact 
ie Ranade at an early age and Gokhale imbibed the spirit of his master 
and never wavered from the path of moderation and sweet reasonableness. 
He joined the Deccan Educational Society and very soon became the Prin- 
cipal of the Fergusson College and he worked there for about 20 years 
on a nominal salary of Rs. 70 a month. In 1897, he gave evidence be- 
fore the Welby Commission. He criticised salt tax on the ground that 
the poor were hit by it. He disapproved of the policy of the Govern- 
ment of India in excluding the Indians from the higher posts. He cri- 
ticised the partition of Bengal. He persuaded Mahatma Gandhi to come 
to India from South Africa and Mahatma Gandhi always. regarded him 
as his Guru. He played an important part in the passage of the Minto- 
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Morley reforms and considered them as “large and generous concession” 
by the Government to the people of India. He was in fayour, of “ade- 
quate, real and genuine” representation for the Muslims in the Councils. 
He did not bother whether the Hindus got more scats or the Muslims. 
He criticised the military policy of the Government of India. He was 
in favour of the grant of commissions to the Indians and also to the 
provision of facilities in their naval and military training. His heart 
went out for the starving, shrunken and shrivelled up peasants who work- 
ed from dawn to dusk to earn their scanty meals. 


Gokhale was a Moderate. He was in fayour of constitutional me- 
thods for the realisation of the goal of national independence. He had 
no faith in revolutionary methods and both in his private talks and pub- 
lic discussions, he tried to expose the futility of the revolutionary means. 
He emphasized the consequences of lawlessness on the future Govern- 
ment of the country. He was of the opinion that memorials, petitions, 
representations and peaceful demonstrations against the actions of the 
Government were the only legitimate means of protest against the Gov- 
ernment. To quote him, “It is not through sudden or violent cataclysm 
hut only successive steps that our goal is to be reached.” 


The position of Gokhale was a very difficult one. The Extremists in 
India dubbed him as a “faint-hearted Moderate” who was prepared to 
be a willing tool in the hands of the British Government. The reaction- 
aries described him as a “seditionist in disguise,” Lord Minto doubted 
his constancy. Even Lord Morley was not completely free from preju- 
dice against him. However, he firmly believed that the situation requir- 
ed “not the policeman’s baton or the soldier's bayonet but the states- 
man’s insight, wisdom and courage.” Gokhale was neither a revolution- 
ary nor a reactionary. He hated both the extremes. He was a construc- 
tive statesman who understood and fought for the rights and liberties of 
the people of India but at the same time he was not prepared to ignore or 
belittle the difficultics of the Government of India. That is the reason 
why he supported the Indian Press Act, 1910 in the Supreme Council. It 
is rightly said that Gokhale “interpreted popular aspirations to the Vice- 
Toy and the Government's difficulties to the Congress.” The people cri- 
ticised his moderation and the Government criticised his extremism. His 
tole was that of a unifier and reconciler. His attitude can be best put 
in these words: “The Englishman who imagines that India can be gov- 
érned much longer on the same lines as in the past and the Indian who 
thinks that he must seek a destiny for his country outside this Empire, of 
which, for better or worse, we are a part—both alike show an inadequate 
appreciation of the realities of the present situation.” 


Very high tributes have been paid to Gokhale. The view of Hoy- 
Jand is that Gokhale was a constructive statesman of the first rank, a 
bringer together of the East and the West. He was an idealist and a 
prophet of the new era of interracial goodwill and) co-operation. The 
view of Lala Lajpatrai was that Gokhale was the noblest and the best of 
the Congress workers and his patriotism was of the highest and noblest 
lype. Tilak described him as the diamond of India, the jewel of Maha- 
rashtra and the prince of workers. Mahatma Gandhi paid his tribute to 
Gokhale in these words: “Sir Pherozeshah had seemed to me like the 
Himalayas unscalable; the Lokmanya like the ocean one could not easily 
launch forth on the Sea. But Gokhale was as the Ganges. It invited 
one to its bosom. In the sphere of politics, the place that Gokhale oc- 
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cupied in my heart- during the lifetime and occupies even now has been 
and is unique.” 


Lokmanya Bal Gangadhar Tilak (1856—1920) 


Tilak was born on 23 July, 1856 and died on 1 August, 1920. He 
was a staunch Hindu and was well-versed in Hindu scriptures. He was 
associated with the foundation of the Deccan Educational Society and 
the Fergusson College. He started two newspapers namely the Kesari 
and the Maharatha. 


He started anticow killing societies, Akharas and Lathi clubs with 
the object of creating among the people of Maharashtra a manly spirit 
so that they may be abie: to, sacrifice themselves for the freedom ol the 
country. He organised the Ganapati Festival with a view to infuse among 
youngmen both religious and patriotic fervour. ‘The Ganapati festival 
became more and more popular every year and it brought millions of 
Maharashtrians together on the same platform, It created among them 
the feelings of oneness. Tilak. also started the Shivaji Movement ın 1895 
with a view to inspire the youth of India to follow the example of Shivaji 
and liberate India from the political bondage of the foreigner. On the 
occasion of the Shivaji festival, there were lectures, fencing with Lathies, 
processions, Kathas' and singing parties. 


_ „in 1897, Tilak was arrested for sedition and sentenced to 18 months 
rigorous imprisonment. The jury which tried him consisted of 6 Euro- 
peans and three Indians. All the Europeans convicted him while all the 
indians found him not guilty. Tilak was asked to apologise but he re 
fused to do so. It is for this reason it has been said that the year 1897 
is a great landmark in the history of the movement for India's freedom. 
nee meek and mild Indian praised by Rudyard Kipling died in 1897 and 
ph a kacs nai aken, RY A idian who was defiant and challenged foreign 
T ant with ni i et Ag RS ear 
and independence. ew life and dreaming new dreams of liberty 


x In 1908 again, Tilak was tried for sedition and sentenced to 6 years’ 
pe, ey aia The jury which tried him consisted of 7 Europenii and 
oe ndians. As in 1897, all the Europeans held him guilty and all the 
ndians acquitted him. The result of this conviction was that Tilak was 
put in the Mandalay jail from 1908 to 1914, 


ee iE fane back from Burma in 1914, the First World War 
in the hope fat th e people of India to help the British Government 
aid ae ees at the Government would reciprocate. However, when. he 
epenly asked ee response, he began to attack the Government. He 
penty asked the people not to help the Government in its war efforts. 


Tilak was opposed to the policy of mendicancy followed by the then 
leaders of the Indian National Congress. He wanted the Congress to 
learn to defy authority. The Congress must be ready to make sacrifices for 
winning freedom for the country. He did not want the people to be 
violent but if peaceful methods could not bring about independence for 
the country, there was to be no hesitation in using violence. To quote 
Tilak, “I admit that we must ask for our rights, but we must ask with 
the consciousness that the demand cannet be refused, There is great 
difference between asking and petitioning, If you are prepared to fight 
in the event of your demand being turned down, be sure you will not be 
refused. Protests are of no avail. Mere protests, not backed by self-re- 


LEADERS OF MODERN INDIA 307 


liance, will not help the people. The days of protests and prayers have 
gone. Do not rely much upon the sympathy of the rulers.” 


Tilak was the leader who tauglit the people of India the philosophy 
of defiance. If the Government was not prepared to concede willingly, 
any methods could be used to make the Government do what the people 
wanted it to do. He gave to the people of India the slogan: “Swaraj 


no power in 
to independence. Tilak’ was known’ to be “the man who is to expel the 


British from India.” 


About Tilak, Shri Aurobindo observe 
Maharashtra. He was the incarnation © 
ratha qualities and Maratha spirit. He occupied a position in his pro- 
vince which had no parallel in the rest of India, Tilak was not a dema- 
gogue. His speeches were made of hard and straight thinking. He was 
a man of serious and practical action. He was entirely a democratic 
politician who could both awaken the spirit of the masses and also res- 
pond to their spirit. He moved among his followers as one of them in 
perfect equality. He was always able to unite all the classes of men 
behind him. He was the leader not only of the educated but also of 
the merchant, the trader, the villager and the peasant. All Maharashtra 
understood him when he spoke or wrote. ‘All Maharashtra was ready 
to follow him when he acted. 

_ About Tilak, Swami Shradhanand_ observed : “Maharaj Tilak occu- 
pies an exalted position among the pioneers of political workers who were 
the first to preach the doctrine of political unity. What other -hero 
has suffered so much in the service of motherland as this illustrious per- 
son has done? Will not the soldiers constituting the army for the ser- 
vice of the motherland bow down before the mandate of the weather-bea- 


ten General ?” 


About Tilak, Sir C. P. Ramaswami Aiyar says that Tilak was pri- 
marily a man of action whose chief characteristics were his selflessness 
and his courage. He was resentful of superficial criticism of Indian 
Scriptures and | institutions. He was intolerant of the British Govern- 
ees patronising attempts at social uplift and even more intolerant of 
those Indians who followed the European ‘lead. No wonder, he came 
B be known as the champion of orthodoxy: Tilak had an inherent pas- 
‘ink to work for Swadeshi and Swaraj. He was one of the first to pro- 
all’, that India should attain complete independence and be free from 
life outside interference in politics and in the ordering of her social 
sae He was so impatient to get Swaraj that he was prepared to use 
tak Ajea to achieve it. He was willing: to support @ revolt by the 
phe princes. He was equally willing to adopt any campaign of cons- 
Ted We strike terror in. the hearts of the British and make them leave 
ae A e approved of the revolt of 1857. The British Government 
ha tae to connect Tilak with the murder of Rand and Chirol in 
büt ar 1 to connect the writings of Tilak with the murder of Jackson 
atid ss ak did not favour terrorism and actions like’ political dacoities 
tator ARE Tilak was no more than a militant constitutional agi- 
Spn nd therefore not useful to the secret society missions that had 
and ‘a kf fat Bengal. “As a scholar, as a teacher, as a great champion 
Hoti te defender of his associates and followers, as an inflexible pat- 

nd as a man of action ceaselessly bent on his goal, determined on 


d that he was a born leader of 
E the Maratha character, Ma- 
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every sacrifice for the achievement of that goal and in the main, think- 
ing more of the end than of the means, Tilak “The lather of Indian 
unrest’ as one of his critics dubbed him, was a unique phenomenon, He 
can be classified along with men like Cromwell, Robespierre, Mazzini 
end Bolivar. In truth, in their ruthless patriotism and their religious 
training and background and their revolutionary fervour, Cromwell and 
Vilak closely resembled each other. The history of Indian freedom can- 
not be written without assigning to him a prominent place in the hierar 
chy of those who wrought for the liberation of the country.” 


About Tilak, Shri M. C. Chagla says: “He brought politics to the 
masses, proclaimed that Swaraj was his birthright and inaugurated an 
open couspiracy for the attainment of what he considered was the birth 
night of the people.” 


It seems desirable to compare Gokhale and ‘Tilak. Both of them 
were contemporaries but both of them were poles asunder. Gokhale was 
the admirer of the West. He was persuasive, conciliatory and construc 
tive. On the other hand, Tilak was an admirer of India’s past. He 
was rugged in personality, provocative in expression, a stickler ior rights 
and a relentless fighter. ‘The speeches of Gokhale were polished. ‘Those 
ver full of logic. Tilak with his terse and forceful Marathi writings 
oa Pe] ve oe delight of the Maharathas, The comparison bet- 
aa wae kde is the comparison between Gladstone and Dis- 
Canil Cade okhale asked for concessions, Tilak demanded his rights. 
Gae ian ihe cada me pines made demands, Tilak was convinc- 

ii ye hee 
squessed’“and soe cajoled, of moderation and the British must be 


Dr. Pattabhi Sitaramayya gs ; 3 
in th Gh apes yya gave a comparison of Tilak and Gokhale 
ese words: “Tilak and Gokhale were both patriots of the first order. 


reconstruct it; Gokh: 
Tilak bad D tc fate ig ated to work with the bureaucracy; 


ever possible an iti 
d opposition wherever necessary. Tilak inclined towards 


was service a i 
svice and suffering, Gokhale’s method soug i e foreign- 


cr; Tilak’s to re lace hi 
upon self-help. EA S depended upon other's help; Tilak 


lilak to the masses ard 
Chamber; Tilak’s fee ba malons. Gokhale’s 


was sclf-gover; : 2 
wering the toe pean the people had to fit themselves by ans- 
ich i irthri ey ma English; Tilak's object was Swaraj 
n eles which he shall have without 
Okhale was on a level with his 


Lala Lajpat Rai (1865—1928) 


Lala Lajpat Rai was ri 
7 htly call 
The Punjab ca e OF aw, Called 2 the name sher-i- ja 
J nnot boast of any other leader of MW satin’ Hee 


eda name for hi self on ACCO 0; Sa ove 
m: i 
i a unt E his selflessness, fearlessness a nd l 
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for his country. Sufferings meant nothing to him. He lived a life of de- 
dication and died while serving the cause of the nation. 


He was born in 1865 at Jagraon in the Ludhiana District of Pun- 
jab. He was a promising youngman from the very beginning. He had 
a passion for reading, writing and speaking. He was very much in- 
fluenced by Swami Dayanand, Mahatma Hansraj and Pandit Guru Datt. 
Although he started his legal practice at Hissar, he later on shifted to 
Lahore. In addition to his being a very busy lawyer, he did a lot of 
work for the Arya Samaj. He wrote for the Arya Samaj and also gave 
lectures from its platforms. He helped in the setting up of the Arya 
Samajas and educational institutions under their control. He played a 
leading part in the foundation and growth of the D.AV. College, 


Lahore. 

Finding the Arya Samaj too small for his activities, he entered po- 
litics in 1888. Within a very short time, he became one of the leading 
politicians of India. His sacrifice was recognised not only by the peo- 
ple but also by the Government. On all public auestions, his views 
were solicited, He was always available on all difficult occasions. When 
the earthquake took place in Kangra in 1905, he did a lot to help the 
people in distress. He was also sent by the Congress to England to do 
propaganda in favour of India. In 1907, he was deported to Mandalay. 
In 1914, he went to England and from there to America. He stayed 
there for about 6 years. During his stay there, he delivered a large num- 


ber of lectures on India and also wrote a number of books, eg, The 
Arya Samaj, England's Debt in India, Young India, etc. He created 
ed to 


a large number of friends among the Americans and they continu 
take interest in Indian affairs. During his stay in America, he cooked 
his own meals and lived mainly on the earnings of his articles and books. 
He came to India in 1920 and was elected the President of the special 
session of the Indian National Congress held in Calcutta in September, 
1920. In that session, Mahatma Gandhi presented his programme of 
non-co-operation which was opposed by Lala Lajpat Rai. That is why 
Lajpat Rai has been called a fighter and not a Satyagrahi. He worked 
shoulder to shoulder with Tilak and B.C. Pal in setting up the National- 
ist Party within the Congress. When the Swarajist Party was set up, Lajpat 
Rai joined it and he was elected to the Central Assembly. There he made 
himself famous by his fearless advocacy of the national cause. When he 
found that the Congress was not doing its duty towards the Hindus, he 
along with Madan Mohan Malaviya organised the Hindu Sangathan Move- 
ment for the promotion of the Hindu interests. He believed in Hindu- 
Muslim unity but was not prepared to sacrifice Hindu interests. He 
died as a martyr on 17 November, 1998 as a result of the Lathi blows 
received by him on 20 October, 1928 when he was leading a huge pro- 
cession of the citizens of Lahore to demonstrate against the arrival of 
the Simon Commission in that city. When Mahatma Gandhi heard of 
as death, he observed: “Men like Lajpat Rai cannot die so long as the 
Sun shines in the Indian sky.” 


= Lajpat Rai was a great journalist and he founded the ‘Bande 
ein debs an Urdu daily and the ‘People’, an English weekly. He 
ounded the Servants of the People Society. He started the Tilak School 
pe Politics. He collected 9 lakhs of rupees for the Tilak Swaraj Fund in 
bea 10 days. He founded the National College at Lahore. He was 
; anc in the establishment of the Punjab National Bank Limited 
nd the Lakshmi Insurance Company Limited. 


‘ 
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Lajpat Rai was a fiery speaker. C. Y. Chintamani says: “As a pub- — 
lic I think of Lloyd George and Lajpat Rai together. They had 
equal capacity for rousing indignation of the masses. I have heard few 
speeches which can be placed by the side of Lajpat Rai’s speeches in 
Urdu in the thrilling effect they produced upon the mass mind, some of 
bis Urdu speeches could only be compared to Lloyd George's oration at 
Lime House and Mile End.” 


Bipin Chandra Pal (1858—1932) 


Bipin Chandra Pal belonged to the famous Trio known as Bal-Pal- 
Lal (Bal Gangadhar Tilak, Bipin Chandra Pal and Lala Lajpat Rai). 
His great contribution lay in organising and leading the Extremist Wing 
of the Congress. He was a great orator. He came to the forefront dur- 
ing the agitation against the partition of Bengal. He carried the mes 
sage of boycott, Swadeshi jand national education in every nook and cor- 
ner of the country. He was more advanced -in ideas than even Tilak. 
He was not Prepared to accept Swaraj from the British Government as 
p git He wanted his countrymen to fight for their freedom and suffer 
ieee go heeding in New ees and Bande Mataram exercised 

e you 7 i 
ENa OF Eat a yo of the country. He was deported in 


B. C. Pal possessed the religious background and a mystic tempera- 
ment which raised his nationalist pel eo ra to a level of tevent 
Sat aah He constructed the, philosophy of the new nationalism in Ben- 
apes See the rest of India to an understanding of its spirit. 
advancement i was a religion and the standard by which all secular 
Indian nationali to be judged. His view was that in its early stages 
Race hte er ah, was. based on an European image of the nation. To 
ction. we called eae of India, we loved Europe....we loved the 
na: Oak love ex sae ia, nn yest, we hated the thing it actually 
the Christian missionari Hees was something like the pious love of 
that the new nati slice, or the heathens.” B. C. Pal was of the view 
and methods of ee Gon had to repudiate not only the political ideals 
of reform of the ME but also the social inspiration. and methods 
admittedly of forei ional Social Conference because both of them were 
gn inspiration. According to him, the true patriot 


“Loves, his Father]. y 
yest, also even cy pital rate of the good that is in. it, but, 


io} Ca ., $ = 
e paee them “signs of almost universal 
istor i] ging the Indians in the light of the 
e eir own country rmers constantly condemn- 
: 2 and cul R F 

different motive and pursuing a3 athe an iet ate 


consciously the standards of Eu an Opposite method, also applied un- 
. rope. € reactionaries ‚endeavoured to 
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it or tolerating it as it then was. The reconstruction would result from 
a re-infusion of the religious spirit. 

B. C. Pal held the view that the proper duties of a nationalist did 
not end with his proclaiming political emancipation from British rule 
Of prior importance was the duty to lead the nation through social and 
religious reform into a “new synthesis of life" which would become the 
basis of political freedom, 

About B. C. Pal, Sir CG. P. Ramaswami Aiyar says that he led a de- 
dicated life and what specially signalized him was the staunchness of his 
faith and his unbending adherence to truth as he saw it. He adopted 
a life of poverty and was singularly free from personal ambition. In 
him we find embodied many diverse and rare qualities. He was a stern 
realist although his realism was accompanied by deep religious convic- 
tions and yearnings. He was a, born rebel and in spite of that he preach- 
ed adherence to the law and the constitution. He started as a nationalist 
and ended as an advocate of federation and internationalism. In his 
writings and speeches, he revealed himself as one who lived in the light 
of ancient racial traditions. He was a strong man who could stand alone 
and yet fight for unity and toleration. “Such men are the salt of the 
earth and we do well to cherish and perpetuate, their, memory.” 


Mrs. Annie Besant (1847—1933) 

Mrs. Annie Besant was born and brought up in England. There 
she was married to a clergyman but ultimately she, was forced to leave. her 
husband at the age of 25. Before coming to India. -in 1893, she worked 
with Mr. Bradlaugh and fought successfully for the cause, of the English 
girls who were working in the match factories. 

She came to India in 1893 as a member of the ‘Theosophical Society 
and for about 20 years, she confined her activities to religious, social and 
educational fields. She jdentified herself with the movement of Hindu 
revivalism. She translated the Bhagwat Gita in English. She condemn- 
ed early marriage and forced widowhood in Hindu society. She stood 
for equality for women in India. She started the Central Hindu High 
School and College at Banaras, which later on developed into the Bana- 
ras Hindu University. 

In 1915, she entered Indian politics and within a short time, she 
came to the forefront. Through the:columns of the; Commonweal and 
New India, she gave expression to her views on the politics of the coun- 
try. In 1915, she tried hard to bring about,a compromise between the 
Extremists and the Moderates in the Congress.but failed. However, her 
efforts were successful in the next year. 


_ In 1916, she started the Home Rule League and established orga- 
nisations throughout the country. „Large quantities of propaganda lite- 
rature was distributed. She travelled all over the country and asked the 
people to wake up from. their slumber. In 1917, she was interned but 
released after three months. She :became a hero in the eyes of the 
Indians and was elected the President of the Indian National Congress 


in 1917, p 


She was in favour of Swadeshi but she did not want the same to be 
used as a political weapon. She was opposed to the boycott of British 
goods. She was in favour of home rule for) India but was not prepared 
to cut the connection between England and India. She did not approve 
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of the noncooperation movement of Mahatma Gandhi and left the 


that Mrs. Annie Besant was responsible for a 
lot paee parran in the country. Her fiery speeches infused 
enthusiasm among the masses of the country. 

Besant, Sir C. P. Ramaswami Aiyar says: “The average 
ape does not fully realise the deep debt of gratitude that 
he owes to Dr. Annie Besant for the selfless and tireless enthusiasm with 
which she toiled for the regeneration of the country she adopted as her 
own and for her servicés for the educational, social and political pro- 
gress of India’s teeming millions. With her rich and variegated experi- 
ence, Dr. Besant contributed in ‘several ‘ways to awaken India to her 
own greatness. As the late Pandit Jawaharlal Nehru once said, to the 
younger generation of to-day, she is perhaps just a name but to his 

tion and to an earlier one, she was a tremendous figure who in- 
ae the men of her time greatly and there could be no doubt 
that in India’s jourtiey for freedom her part was a considerable one. 


(Biographical Vistas, p. 90). 


Bankim Chandra Chatterjee 


Bankim Chandra Chatterjee was a great poet, a master of beautiful 
and a creator of fair and gracious dream figures in the world 
of imagination, However, it is not the Bankim of the great master- 
pieces who is remembered but the Bankim of the latter works who is 
considered to be one of the makers of modern India. The latter Ban- 
kim was ‘a seer and a nation-builder. He had a positive vision of what 
was needed for the salvation’ of his country. He put emphasis on self- 
discipline and organisation. He tried to infuse religious feelings into 
atriotic work. The following song known as ‘Bande Mataram’ is from 
is Anand Math: 4 

Mother, I bow to thee! 

Rich with thy hurrying streams, 

Bright with thy orchard gleams, 

Cool with thy Winds of delight. 

Dark fields waving, Mother of might. 


Mother free. i 

Glory of moonlight dreams, 

Over thy branches and lordly streams, 
Clad in thy blossoming trees, 
Mother, giver of ease, 

Laughing low and sweet! 

Mother, I kiss thy feet, 


Speaker, sweet and low} 
ig to thee I bow. 
o hath said thou art weak in th 
y lands, 
ae swords flash out in twice seventy million 


i 


And seventy million voices ri 
‘oar 
Thy dreadful name from shore to shore? 


With many Strengths who are mi 
To thee I call, Mother and Lod! aa 
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Thou who savest, arise and save! 

To her I cry whoever her foemen brave 
Back from plain and sea 

And shook herself free. 


Thou art wisdom, thou art law, 

Thou our heart, our soil, our breath, 
Thou the love divine, the awe 

In our hearts that conquers death 
Thine the strength that nerves the arms, 
Thine the beauty, thine the charm, 
Every image made divine 

In our temples is but thine. 

Thou art Durga, Lady and Queen, 

With her hands that strike and her sword of sheen 
Thou art Lakshmi lotus-throned, 

And the Muse a hundred-toned, 

Pue and perfect without peer, 

Mother, lend thine ear. 

Rich with thy hurrying streams, 

Bright with thy orchard gleams, 

Dark of hue, O candid-fair 

In thy soul, with jewelled hair, 

And thy glorious smile divine, 

Loveliest of all earthly lands, 

Showering wealth from well-stored hands! 
Mother, mother mine! 

Mother sweet, I bow to thee, 

Mother great and free. 

Bankim’s vision of the Motherland can be had from the following 
passage from Anand Math: “We do not recognise any other Mother. 
To us, ‘the Mother and the Motherland are greater than Heaven.’ We 
declare that the Motherland is the real Mother. We have got no mo- 
ther, no father, no brother, no friend, no wife, son, habitation, etc. We 
have only our Mother ‘richly-watered, richly-fruited, cool with the winds 
of the south, dark with the crops of the haryests, the Mother.” 


R. C. Dutt (1848—1909) 

R. C. Dutt was a member of the Indian Civil Service and he en- 
tered politics only after his retirement from Government service. He 
presided over the Lucknow session of the Indian National Congress. He 
made himself famous by making the statement that “there is no better 
way of creating sedition than by suppressing free discussion in news- 
papers and meetings.” 

It may be that he was not original and he was neither a Ranade nor 
Surendra Nath Banerjea nor a great organiser, a great political thinker 
or an orator. However, he possessed the art of a journalist and pam- 
phleteer. He is famous for his letters to Lord Curzon and his Econo- 
mic History. The former fixed the public opinion in India and no- 
body cared to consider the answers of Lord Curzon. “That settles it” 
was the general feeling. Without his Economic History and its damn- 
ing story of England’s commercial and fiscal dealings with India, the 
public mind may not have been ready for the boycott movement. He 
did a lot of pioneer work which helped the nationalist movement in 
the country. 
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Rabindra Nath ‘Tagore (1861—1941) 
Rabindra Nath Tagore was the poet laureate of India. He wrote 


a large number of poems, dramas and novels in Bengali. His best known 
work was the Gitanjali which brought him the Nobel Prize in 1930, 
He was knighted by the British Government as a recognition of his lite 
rary attainments, However, he gave up that title in 1919 as a protest 


against the policy of the British Government in the Punjab. It is true 
that he never went to jail but in spite of that he was one of the great- 
est patriotic sons. of ia. Through his writings, he put before his 
the great mission -of Jiberating their country from foreign 
yoke. His words had an electrical effect on the people. He was the 
interpreter of India’s nationalism. He kept aloft a flame of 
patriotism in an. atmosphere of natural simplicity. His greatest 
contribution to India is the Vishwa Bharati which was founded in 1921 in 
the ideal surroundings of Shanti-niketan, 


Tagore was great as a poct, great as a philosoph a edu- 

+ grea philosopher, great as an edu 

ae pa great as a mae. The world knows that he not 
wrote. € poetry but lived in poetry throughout his life. The 

_ following lines from the Gitanjali give an idea of his lofty idealism: 

mind is without fear and the head is held high, 

knowledge is free 

id has not been broken 

ts by narrow domestic. walls: 
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Where ae come out from the depth of truth: 
Where tireless striving stretches its arms fection : 
Aes a towards perfection : 


Stream of reason has not lost its way into the 
Sand of habit: 


ad ey forward by thee into ever-widening 


Into that heaven of freedom, my Father 
Let my country awake,” ‘ 


ff 
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C. R. Das (1870-1925) 


Deshbandhu Chittaranjan Das shot into prominence after conduct- 
ing the case of Shri Aurobindo Ghose in the Alipur Jail, He entered 
politics in 1917 and yery soon began to command respect and attention. 
He was opposed to the acceptance of the Reforms of 1919 on the ground 
that those were inadequate and unsatisfactory. Although he o 
Mahatma Gandhi's resolution on non-cooperation in September, 1920, 
but he was converted later on and supported the non-co-operation move- 
ment whole-heartedly. It was on account of his influence and devotion 
that the non-co-operation movement was a success in Bengal. Calcutta 
observed complete Hartal when the Prince of Wales visited that city in 
1921. 

C. R. Das was a great realist and strategist. When he found the 
people frustrated after the withdrawal of the Non-Cooperation Move- 
ment, he put forward the programme of Council Entry. He started the 
Swarajist Party in collaboration with Lajpat Rai and Motilal Nehru. 
In spite of opposition in the beginning, he was able to have his own 
way. The Swarajist Party under his leadership did a lot of useful work. 
He suddenly died in June 1925. } 


C. R. Das was a great patriot. He loved his country passionately 
and was ever ready and willing to make any sacrifice for her. He 
gave up a life of ease and courted imprisonment with the object of 
freeing his country from. the: foreign yoke. He died in harness, 


Motilal Nehru (1861—1931) 

Motilal Nehru was the father of Jawaharlal Nehru who was the 
first Prime Minister of India. Before entering politics in 1917, Motilal 
Nehru was a prominent member of the Bar and his annual income 
from law amounted to lakhs ‘of ‘rupees.’ He lived in a princely style. 
Between 1917 and 1931, he was one of the prominent leaders of the 
Congress. 

To begin with, he was a moderate but later on he became an Ex- 
tremist. The change was due to. the differential treatment given to the 
European members of the Defence Forces, the internment of Mrs. Annie 
Besant and the terrible happenings in Punjab in 1919. He was a mem- 
ber of the Enquiry Committee appointed by the Congress to, investi- 
gate into the happenings of 1919 in the Punjab. He was the President 
of the Amritsar session of the Indian National Congress held in 1919. 
He went to jail in connection with the Non-Co-operation Movement. 
He organised the Swarajist Party along with G, R. Das and Lajpat Rai. 
Many budgets were thrown out through the efforts, of the members of 
the Swarajist Party. 

Motilal Nehru was the author of the famous’ Nehru Report. He 
gave his full support to the, Independence Resolution. of the Congress 
passed at Lahore on 31 December, 1929. He went to jail, in 1980in 
connection with the Civil Disobedience Movement. He was already 70 
and as a result of jail life, his health was completely shattered. Although 
he was released on grounds of health, he died soon after. On hearing 
of his death, Mahatma Gandhi observed : “Motilal’s death should be the 
envy of every patriot. He died after having surrendered his all for the 
country and up to the very last thinking) only for the country. Let us 
deserve this hero’s sacrifice, if at all, at least enough to attain freedom 
which he was yearning after and which is within easy grap now.” 


- 
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Dr. Pattabhi Sitaramayya observes thus about Motilal Nehru: 
“Though he was an aristocrat of wealth, yet he recognised, under the 
inspiration of Gandhiji, the need to chasten life and character, by pass- 
ing through the discipline of poverty and self-abnegation. His gift to 
the Congress, of the Ananda Bhavan, is not his greatest legacy his 
greatest gift is the gift of his son.” 


Sardar Bhagat Singh (1909-1931) $ 
The name of Sardar Bhagat Singh stands foremost in the list of 
those Indian heroes who laid down their lives at the altar of the Mother- 
land. Although he was hardly in his twenties, he sacrificed his life to 
awaken the people of his country so that his country may become free. 
He was too proud to put up with the indignities to which the Indians 
were subjected by the British rulers. Sardar Bhagat Singh Shaheed 
will continue to be the hero and idol of the Indian youth for genera- 

tions to come. , 
__ Sardar Bhagat Singh was born 28 September, 1909 at village Bange, 
District Lyallpur in the Punjab (now Pakistan). His father’s name was 


Sardar Kishan Singh. He was a student of the National College of 
Lahore which was founded by men like Lala Lajpat Rai to infuse the 
spirit of revolution andi patriotism among the Indians. In 1924, Sar. 
rd Swe) SE Joined the revolutionary movement. He was the 
Ctacer of the Hindustan Socialist Republican Army. He organised re- 
ee activities in the Punjab, Delhi and UP. He planned agita- 
SR aa the Simon Commission. He made an attempt to rescue his 
the Kan mh ne Shri Jogesh Chatterji and Shri $. N. Sanyal, from 
Mail Dacoit C Where they were detained in connection with the Kakori 
Scott, a ay Raed He was the author of the plan to shoot Mr. J. A. 
lathi-cha uperintendent of Police at Lahore, who had ordered the 
at the Toho Mala, Lajpat Rai wi 

e Lahore Railway Station in November, 1998 against the Simon 


Assistant Superi : : 
1999 uperintendent of Police, on 17 December, 1928. On 8 April, 


neg Central Assembly at New 
trans . i "€ was arrested and sentenced to 
death by Be fata sie However, his sentence was ae ione of 
and Rajguru S Ti special tribunal, His two comrades, Sukh Dey 
Lahore Central Jail =e Sentenced to death. He was hanged in the 
dead body on ‘the HN March, 1931. The police tried to burn his 
the same was recovered a z the river Sutlej near Ferozepore but 
on the banks of the ri ne prought to Lahore where he was cremated 
AYER Ravi amongst lakhs of mourners. 
Madan Mohan Malaviya (1861—1946) 
Pandit Mad somal 
remained its EA an rire Joined the Congress in 1886 and 
years. He was a great Parlina ig i Public life extended over 60 
of the Indian National Congress pari Aa flected prezegen 
Pandit Mad: Hiipa ope 
For many eh rier Malaviya lived a life of nobility and sincerity. 
returned practical pate Central Legislature and he was 
twice its President., b “the Indian NAA Strange that Fha Ti elected 
sident by the Hindu Maha Sabha. EM Water enta he it Pre 
Na al 
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Party, but later on left it and formed the Nationalist Party when he 
found that the Congress was not safeguarding the interests of the Hindus, 


As a Congressman, he was a conservative. To begin with, he was a 
friend of the British Empire but later on he was forced to condemn the 
British Government. His greatest contribution to India is the founda- 
tion of. the Banaras Hindu University for which he spent many years of 
his life to collect funds. He was rightly called the prince of beggars. 


Subhash Chandra Bose (1897—1945) 

Subhash Chandra Bose was on 2%. January, 1897 and had a mys- 
terious death in 1945. After a brilliant academic career, he went to 
England where he graduated from Cambridge and later stood fourth in 
the indian Civil Service Examination. In 1921, he resigned from the 
Indian Civil Service and joined Mahatma Gandhi. 


He became the Principal of the National College started by C. R. 
Das. When C. R. Das became the Mayor of Calcutta, Subash Chandra 
was appointed the Chief Executive Officer of the Calcutta Corporation, 
However, he was arrested and deported to Mandalay. Even when he 
was in the Mandalay jail, he was elected a member of the Bengal Legis- 
lative Council, He did not approve of Dominion Status as the goal 
of India. He was the President of the All-India Union Congress and the 
Youth Congress, 

in 1938, he was elected the President of the Indian National Con- 
gress. Mahatma Gandhi was opposed to his re-election in 1939 but in 
spite of that, Subhash Chandra was able to get himself re-elected and the 
nominee of the Mahatma was defeated. It is true that Subhash Chandra 
had his way and he presided over the session of the Congress in very 
abnormal circumstances but ultimately he was made to resign. After 
some time, he organised the Forward Bloc. ‘This was the time of the 
Second World War and Subhash Chandra was interned in his own house 
in Calcutta. However, in 194i, he disappeared all of a sudden and 
the Government of India was not able to trace him. He managed to 
escape to Afghanistan and from there to Italy and Germany and ulti- 
mately to Japan. He carried on propaganda against the British Govern- 
ment and appealed to the people of India to get ready to turn out the 
Britishers from the country. He organised the Indian National Army 
with the object of attacking India and freeing her from foreign yoke. 
His soldiers fought in Burma and on the eastern borders of India. How- 
ever, he was not successful. His ambition to hoist the flag of free India 
on the Red Fort at Delhi was not fulfilled. 


Subhash Chandra believed that propaganda must be carried on in 
foreign countries in favour of India’s freedom. He also believed. that 
India could not be free without foreign help. This view was not shared 
by Mahatma Gandhi, Jawaharlal Nehru, Sardar Patel and others and 
as a matter of fact, the independence of India was actually achieved 
without any foreign help. 

Subhash Chandra had his fundamental differences with Mahatma 
Gandhi. He had no faith in his non-violence. He believed that Ma- 
hatma Gandhi was a failure as a political leader and the leadership of 
the Congress should be put into the hands of men like Jawaharlal Nehru. 


_ _ It is wrong to say that he was a quisling or a Fascist. He was every 
inch a patriot. He loved his country passionately and was prepared to 
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do anything for the sake of liberating her. To quote him, “All my life 
I have been the servant of India and until the last hour of my life, J 
shall remain one. My allegiance a‘d loyalty has ever been and will 
ever be to India alone, no matter in what part of the world I may live.” 
He died in harness, He gave India the slogan of “Jai Hind.” 


Mahatma Gandhi (1869—1948) 


Mahatma Gandhi has rightly been called the Father of the Nation. 
He was in every sense of the word the creator of modern India. It was 
under him that India won her independence. It it true that Tilak had 
anticipated him by advocating a policy of strong action against the Bri- 
tish Government instead of a policy of mendicancy as foliowed by the 
Moderates in India. However, it cannot be denied that it was under 
Gandhiji that the nationalist movement in India became a mass move- 
ment and not a movement of the mere intelligentsia of India. He fol- 
lowed various methods to achieve his objective. He started the Non- 
co-operation Movement. He started the Civil Disobedience Movement. 
He violated the laws of the country. It was under him that the Con- 
gress passed the om India Resolution. He fasted. He courted arrest. 
oy Sing pi mi eran British Empire. However, by doing all this 
iy raii fee Jonalist movement a mass movement and there 
Ghi be 4 Rs i ae of the country. Nagendranath 
"Gandhi ‘has brought ia eh e ee movement led by Mahatma 
eal adieu inoue te minence some of the greatest men 
Souda E oan ay an cent times, men who would be considered 
tliey ate sc Mart) mes y irl if Mahatma Gandhi is the Prophet, 
may easily be dividea rae aig a The National Movement in India 
joined the Indian National ea phases, one before Mahatma Gandhi had 
Most ‘conspicuous igure: in it arte the other after he became the 

an to agitation a 4 n the earlier stage, Congressmen confin- 
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tician with his loin cloth because they knew that those things: won them’ 


the support they needed. They also knew that when it came to dealing 
with the British, Mahatma Gandhi could surpass them all in argument, 
in tactics and above all in making the British feel uncomfortabie. “If 
Gokhale and Tilak and Banerjea gave nationalism to the classes, the 
Mahatma gave a nation to the country.” 


‘The original name of Mahatma Gandhi was Mohandas Karam- 
chand Gandhi. He was born in October 1869 at Porbander in Kathia- 
war. He was shot dead at New Delhi on 30 January, 1948 at the age 
of 79. His father was a ‘Dewan.’ Ht went to Englarid for qualifying 


himself for the Bar. He practised law at Bombay and then went to” 
South Africa in connection with some business. There he took an ac” 
tive part in arousing the Indians residing there against the inhuman and’ 


humiliating laws which were in force there. He came to India in 1914. 
‘Lhe First World War came in and he appealed to the Indians to help 
the British Government unconditionally, ít was only after 1918 that 
doubts arose in his mind regarding the) ideals of the British rule in 
India. The passing of the Rowlatt Bills in the teeth of opposition from 
the people had a profound influence on his mind and he became firm 
in his faith that the British rule in India was Satanic. 


Mahatma Gandhi combined his Non-Co-operation Moyement with 
the Khilafat Movement. He believed in the ideal of Hindu-Muslim 
unity. In spite of outward co-operation for some time, differences arose 
and ultimately the Non-Co-operation Movement was withdrawn by 


Mahatma Gandhi. He was arrested and sentenced to 6 months’ simple” 
imprisonment, At his trial, Mahatma Gandhi pleaded guilty’ to the” 


charge and gave the following reply to the judge: “Non-violence is the” 


first article of my faith. It is the last article of my faith. But I had to 
make my choice; I have either to submit to a system which I consider 
has done irreparable harm to my country, or incur the risk of the mad 
fury of my people bursting forth when they understood the truth from 
my lips. I know that my people have sometimes gone mad; I am deeply 
sorry for it; and I am, therefore, to submit not to a light penalty but 
to the highest penalty. I do not ask for mercy. I do not) plead any ex- 
tenuating act. I am here, therefore, to invite and submit to the highest 
penalty that can be inflicted upon me for what in law is deliberate crime 
and what appears to me to be the highest duty of a citizen.” 


Mahatma Gandhi continued to dominate not only the Congress but 
also the entire politics of the country. His position’ was absolutely un- 
challenged. After the Gandhi-Irwin Pact made in M 
ji went to London to attend the Second Round 
However, he came back empty ae 
British Government and» Mr. M.A. Jinnah. He was responsible for 
the Quit India Resolution. India won her independence on 15 August, 
1947 under his leadership. It is unfortunate that when power was trans- 
ferred into the hands of the Indians at New Delhi on 15 August, the 
Father of the Nation was not there. He was in Noakhali with the 
Muslims.’ It appeared to him that Hindu-Muslim unity, was more im- 
portant than the celebration of the independence of the country. The few 
months that he survived after the independence, of, India in August, 
1947 and his murder on 30 August, 1948, he was all the time: busy im 
trying to help the Muslims in India so that they could live in peace. 
This was not liked by some people and they brought about his murder, 


Table Conference. 


handed on’ account of the’ attitude of the’ 


arch 1931, Gandhi- 
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On that occasion, Jawaharlal Nehru spoke thus on the All India Radio: 
“Prieds and comrades, the light has gone out of our lives and there is 
darkness everywhere....Our belowed leader, Bapu as we called him, the 
Father of the Nation, is no more. Perhaps I am wrong to say that.... 
For the light that shone in this country was no ordinary light. The 
light that has illumined this country for these many many years will 
illumine this country for many more years, and a thousand years later, 
that light will still be seen in this country and the world will see it 
and it will give solace to innumerable hearts.” 


Mahatma Gandhi was both a man of action and thought. He was 
all the time busy in his mission. He was dictating letters to his in- 
numerable admirers all over the world. He was writing for the Hari- 
fe He was giving interviews to innumerable persons who came to see 

im from all parts of the world. 


Mahatma Gandhi loved all. He believed in non-violence both in 
thought and action, There was no hatred in his mind against anybody, 
including the British, To quote him, “Hatred will kill the real na- 
tional Spirit....for my part I don't want the freedom of India if it 
means extinction of England or the disappearance of Englishmen. My 
love of nationalism is that my country may become free, that if need 
be the whole of the country die so that the human race may live. There 
ìs nọ room for class hatred there. Let that be our nationalism.” 


hi tka pointed out that Mahatma Gandhi dramatized his ideas by 
pili speeches, declaration and his personal example. He not only 
oe fy Ais causes but also dramatized himself. While others held 
Ri on Protest against the Rowlatt Bills, Mahatma Gandhi called 
EAS eae $ poral strike. While others walked out of the Assem- 
in heria i 1980 lefiance of authority, Mahatma Gandhi walked miles 
ibi in to break the salt laws. The result was that he was 

to concentrate the attention of his followers on what he was doing. 
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Congress had been in existence for thirty years when he returned to 
India finally from South Africa in 1915. The Congress had aroused and 
organised national consciousness to a certain extent; but the awakening 
was confined largely to the English educated middle-classes and had not 
penetrated the masses. He carried it to the masses and made it a mass 
movement. Mahatma Gandhi's movement operated both horizontally 
and vertically. He took up causes which were not entirely political but 
which touched very intimately the life of large masses of people.” 
Again, “Mahatma Gandhi's greatest contribution, however, does not con- 
sist in making the masses of India politically self-conscious and organis- 
ing them on a scale they had never before been organised. To my mind 
his greatest contribution to Indian politics and perhaps to suffering 
humanity in the world at large lies in the unique method which he has 
prescribed and employed for fighting wrongs. He has taught us how it 
is possible for us to successfully fight the mighty British Empire with- 
out arms; he has given us and the world a moral substitute for war. 
He has lifted politics from the plane of sophistication and untruths, 
where at its worst it generated into low intrigue and at its highest 
could not rise beyond diplomatic circttmlocutions and sécret diplomacy, 
to the pitch of a high idealism in which the end, however noble, can in 
no circumstances justify recourse to means which are not pure immacu- 
late. He has placed truth on its pedestal of glory even in politics, no 
matter how harmful its effect appears to be at the moment. His frank- 
ness and deliberate exposure of ugly or weak spots in ourselves to our 
so-called enemies has confounded both friends and opponents alike. But 
he considers our strength lies not in concealing our weakness but in know- 
ing and combating it. The rigorous observance of non-violence, even 
where temporary advantages may apparently be gained by ignorance or 
mitigating it, has been recognised by experience to be not only the 
straightest course but also the wisest policy. It was the moral and spi- 
ritual fervour of his teachings which at once caught the imagination of 
the people, who saw and recognized that when all was dark around he 
showed us the way out of our misery and slavery. When we were feel- 
ing utterly helpless, he made us realise our own stréngth through truth 
and non-violence.” 


Sardar Vallabhbhai Patel (1875—1950) 


Sardar Patel was born on $1 October, 1875 and he died on 15 Dec- 
ember, 1950. His father had taken part in the revolt of 1857 and had 
come all the way from Gujarat to Delhi. His first love was law and 
as a matter of fact, he was recognised to be a very good criminal lawyer. 
He acted as the chief lieutenant of Mahatma Gandhi in the Ahmedabad 
labour strike of 1918. In 1928, he was put in charge of the Nagpur 


National Congress. He was in jail from 1932 to 1934. He was the 


Congress from 1935 to 1940. His actual tole in that position has been 
described in these words: “Fe was the Fuehrer of the Con- 
gress parliamentary regime, both de jure and de facto. He wield- 
ed immense power and directed, solo, the knotty administration 
of his immense jurisdiction. The ministers danced to his tune and quak- 
ed at his name” Sardar Patel was not prepared to tolerate indiscipline 
from any quarter. That is the reason why he took action against Dr. 
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Khare of C. P, and K. F. Nariman of Bombay. When there was a fight 
between Mahatma Gandhi and Subhash Chandra, Sardar Patel sided with 
Mahatma Gandhi. About Patel, John Gunther Says: “He is the party 
boss par excellence. He is the Jim Farley, the ruthless party fixer and 
organiser, One Gandhi has determined the line to take, it is Patel 
who rams it through. He is the creator of the political machine and he 
Virtually controls eight Congress ministries.” 

He was arrested on 9 August, 1942 after the Quit India Resolution 
and he remained in the Ahmednagar Fort up to June 1945. 

When Jawaharlal Nehru was asked to form the Interim Government 
in September 1946, Sardar Patel was put in charge of the Home Depart- 
ment. He played an important part in the negotiations between the 
British t and the Indian leaders in 1946 and 1947. After $ 


Sardar Patel followed Mahatma Gandhi blind! 
. i y but he was not able 
S ean harmoniously with Jawaharlal Nehru. The differences bet 


ween the two leaders were an open secret, : 
Patel in 1950, Nehru was able ie See his pen oer 


him to serve her, He was prepared 
i sake of his country. He died in harness. 


r. Raj i i 
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Maulana Abul Kalam Azad (1888—1958) 


Bengal and interned at Ranchi where 
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Cabinet Mission in 1946. He also participated in the Wavell Proposals 
in 1915. When the Congress formed the Interim Government, he join- 
éd it as a Minister of Education. He continued to hold that portfolio 
till his death. 

"Maulana Azad was undoubtedly one of the greatest scholars of Mus 

lim culture. He was one of the finest interpreters of the Quran. H€ 
enjoyed respect from the Muslims all over the world. At the same time, 
he was very much loved and admired by the people of India except 
those who were dichards among the Muslim Leaguers. 
_ His sacrifices in the cause of India’s independence were unrivalled 
He was a great patriot. He lived a life of dedication. About hist 
Mahatma Gandhi observed thus: “His nationalism in as robust as his 
faith in Islam.” 


Dr. Rajendra Prasad (1884—1963) 

_ Dr. Rajendra Prasad was the first President of the Indian Union and 
his contribution to the cause of India’s independence is second to none: 
-He stood first in almost every examination in which he sat and prac- 
tically broke all the previous records. He was given a state scholarship 
to go to England but he refused on grounds of patriotism. He took te 
law and was able to shine in, that profession. Then he came under the 
spell of Mahatma Gandhi and gave up his practice to work for the coun- 
ty. He participated whole-heartedly in the Non-Co-operation Move- 
ment and went to jail. He had his full share in the Civil Disobedience 
Movement during the 1930's. When a very severe earthquake occurred 
in Bihar in 1934 and thousands lost their homes and lives, Rajendra Pra- 
Sad was especially released from prison by the British Government to 
shoulder the task of organising relief for the people of Bihar. He was 
twice the President of Indian National Congress. He was one of the three 
who formed the Congress High Command He was arrested after the Quit 
India Resolution. He was a member of the Interim Government formed 
by Jawaharlal Nehru in September, 1946. The Constituent Assembly 
elected him its permanent President in December 1946 and he occupied 
that position in 1947, 1948 and 1949. He became the President of India 
a the coming into force of the Indian Constitution on 26 January, 
1950. He was the President of India from 1950 to 1962. On 1$ May- 
1963, he died. 
fi Dr. Rajendra Prasad was a man of extreme simplicity. He was 2 

gure of great moral strength of character. Although he was the Rash- 
tapati of India, self-pride was not known to him. He was known for 

ìs nobility, sincerity and truthfulness. He was a true, follower of 
Gandhiji. : 
pe About Dr. Rajendra Prasad, V. P. Menon says: “Among the Iluminar- 
E who adorn the political] firmament of India today, Dr. Rajendra Pra- 
a is undoubtedly one of the most conspicuous.” The view of Prime Mir- 
$ ca Jawaharlal Nehru was: “Rajen Babu not only occupies the higi- 
a Office in our country but is something much more. Perhaps more tharr 
my one else, he embodies in his life the Indian national movement 
b. tough which we have passed.” He represented “the hard core of the type” 

People who gave the backbone to our national movement.” He was 4° 

ey intellectual. He has written a large number of books, particularly 

is Autobiography. 


Jawaharlal Nehru (1889—1964) 
Next to Mahatma Gandhi, Jawaharlal Nehru was the most dom- 


| 
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nating personality in India in recent times. He was a man of indomi- 
table will and knew no fear of any kind. He was a man of colossal 
energy and he was hardly equalled, not to speak of surpassed, by any- 
body in the world in hard work. It could truly be said of him that he 
worked himself to death. It was under his Presidentship that the Con 
gress passed the Independence Resolution on the banks of the river Ravi 
at Lahore on 31 December, 1929. It was under his leadership that the 
independence oath was taken for the first time on 26 January, 1930. It 
was he who on 15 August, 1947 took over as the Prime Minister of free | 
India and worked in that post for practically 17 years without a break. | 
It is difficult to think of India of recent times without Jawaharlal Nehru. 


Jawaharlal Nehru, the son of Motilal Nehru, was born on 14 Nov- 
ember, 1889. He was sent to Harrow at the age of 15, From there he 
went to the Trinity College at Cambridge and from there he got a degree 
in natural sciences in 1910. He was called to the Bar in 1912. He 
started practice in India but gave it up as he found no interest in it. 


He was attracted by the Home Rule Movement started by Tilak and 
Annie Besant. When Gandhiji started the agitation against the Rowlatt 
Act, Jawaharlal Nehru wanted to throw himself into politics but Gan- 
dhiji dissuaded him. He wandered about among the peasants of Uttar 
Pradesh. He went to jail during the von-co-operation movement. He | 
went to Nabha in 1923 to watch the Sikh agitation against the ruler. In 
the same year, he was appointed the General Secretary of the Congress 
and he occupied that post till 1929 when he was elected the President 
of the Indian National Congress, He was opposed to Dominion Status 
as the goal of the nationalist movement in India. During the Civil Dis 
obedience Movement started in 1930, he was put behind the bars. When | 
the General Elections were held in February 1937, he made a whirlwind | 
tour of the country and carried everywhere the message of the Congress. 

It was primarily due to his efforts that the Congress was able to secure 
majority in 6 provinces in India. After the passing of the Quit India 
Resolution in August 1942, he was arrested along with the other mem- 
> gage Congress Working Committee and he remained in jail up 0 
ee Coan i ‘ae was invited by Lord Wavell to form pee 

n ei : fa 
and died in harness on 27 May, A cg 


A aa ag his death was broadcast, a Cabinet Minister an- 
is no more whe te, his eyes to the Lok Sabha: “The Prime Minister 
World leaders e light is out” His death was mourned in every family. 
the greatest eon his death and paid tributes to him as one of 
had counted on his oy, umes. President Johnson said: “For long we 
lieve that he is 1 influence for good; it now seems impossible to be- | 
tage he left us hi rao with us, yet his spirit lives on. The rich heri- 
tain you and yi 1s) ae in his people and humanity, will serve to sus 
lity. Petha s ire tht We strive together to translate his ideals into rea 
man’s see we an any other world leader he has given expression to 
hi H g tor peace, There could be no more fitting memorial to | 
ım than a world without war” Sir Robert Menzies, Prime Minister 
of Australia, observed: “This is @ significant date in history. It marks | 
he remarkable men of our time.” Sit 
as the architect of modern India and 
His death was an incalculable loss to the 
Si Home referred to Nehru as “a man of 
magnanimity, of great breadth of mind and vision.” Mrs. Bandarnaika 
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sid: “A light has gone out which for long has `illuminated our 
times.” Tunku Abdul Rehman observed: “Mr. Nehru was one of the 
most illustrious statesmen of our day and age.,..His words and deeds 
have often helped me in my work as Prime Minister. The example he 
set in the creation of India and in the cause of democracy was an inspi- 
ration to all the world and particularly to the peoples of Asia in their 
struggle for independence.” Habib-ur-Rehman of Pakistan referred to 
Nehru as “a champion of liberty and freedom throughout the world.” 
President de Gaulle led France in tribute to Nehru “whose eminent qua- 
lities placed at the service of democracy, of social progress and of peace 
have profoundly marked the destiny of India and the world.” It is said 
that when the news of the death of Nehra was broadcast, Sheikh Abdullah 
was touring Pakistan and was receiving welcome everywhere. On hear- 
ing Nehru's death, he openly wept at Muzaffarabad in the territory of 
the Pakistan-held Azad Kashmir, cancelled his tour and flew to New 
Delhi to attend Nehru's funeral. 


President Radhakrishnan paid the following tribute : “Jawaharlal 
Nehru was one of the greatest figures of our generation, outstanding 
statesman whose services to the cause of human freedom are unforget- 
table. As a fighter for freedom he was illustrious; as a maker of mo- 
dern India his services were unparalleled His life and work have had a 
profound influence on our mental make-up, social structure and intellec- 
tual development. As a man, Nehru combined a fine sensitivity of mind, a 
rare delicacy of feeling, with large and generous impulses. To the weak 
and the frustrated, his heart went out in profound sympathy. He was 
an author of distinction. Nehru held the office of the Prime Minister of 
our country eversince the dawn of independence and in the long years of 
his premiership tried to put our country on a progressive, scientific, dyna- 
mic and non-communal basis. His steadfast loyalty to certain fundamen- 
tal principles of liberalism gave direction to our thought and life, We 
can understand the endless surprises of his attitudes and actions; all 
these fall into their place if we remember his faith in democracy and 
freedom. He used the existing social and political jnstitutions and 
breathed into them a new spirit, a new vitality. Nehru was a great be- 
liever in world peace and the concept of one world community. No one 
had shown greater faith and allegiance to the Charter of the United 
Nations than Mr. Nehru. He realised that in a thermonuclear age, wat 
would mean the extinction of all civilised values. ‘That is why he was 
convinced that the true role of a statesman in this distracted world lay 
in the way of lessening tensions and conflicts and bringing about a cli- 
mate of understanding and mutual accommodation with a view to the 
settlement of ifternational difference without resort to the horrors of 
war.” 


To know the real Nehru, it is to be remembered that in addition 
to being the Prime Minister of a country which is the largest democracy 
in the world, he also held the portfolio of External Affairs. There were 
times when he was also the head of the Defence Ministry. For some 
time, he was in charge of Finance also. He was also the Chairman of 
the Planning Commission. At times, he was called upon to work as 
the President of the Congress also. An ordinary man would have col- 
lapsed under the weight of the abovementioned responsibilities. 


When India became free, the country was faced with innumerable 
problems. There was the problem of the refugees which in itself was 
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ra big one. Refugees came from West Pakistan and East Bengal and 
there were lacs of them. It was really a big job to rehabilitate them and 
also help them to forget their sufferings. 


Soon after independence, Pakistan attacked Kashmir. After ac 
cepting the accession of the State of Jammu and Kashmir, Indian armies 
were sent to that State and the Pakistani invaders were driven out. How- 
«ver, that did not solve the Kashmir problem which persists even today. 


Nehru was responsible for the three Five Year Plans. A lot was 
done in the country as a result of those Plans. 


Nehru followed a policy of non-alignment. He refused to belong 
either to one bloc or the other. The result was that India was able to 
keep out of the foreign alliance. On account of his own personality, 

ehru was able to get something from both the Blocs. However, his 
Policy failed in the case of China, He wasted his time in trying to win 
over Red China. The defeat of India at the hands of the Chinese in 
October-November 1962 completely unnerved Nehru and it must be 
admitted that the Chinese invasion was the cause of his death. 


Nehru was responsible for not only bringing freed India but 

Nea ig freedom to India bu 

also stabilizing the same, It was under his leadership that the democra- 
tic Government was set up and a new 1 


country which came into force on 26 January, 1950. Nehru was so 
sa loved by the people that he could have become a dictator but the 
emocratic instinct in him was so very strong that it was impossible for 


him to do what his neighbours were doin The ‘Ne < Times’ 
g- New York Times 
wrote about Nehru: “Lesser leaders h 


wantonly, to master their people. But 


voracious reader but also a pro- 
“Glimpses of World History,” 
“Autobiography.” 
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CHAPTER XIII 
ESTABLISHMENT OF PAKISTAN 


The Muslims ruled India for more than 6 centuries. They were able 
to conquer practically the whole of India. However, towards the end of 
the reign of Aurangzeb, the Mughal Empire began to break up, The 
Marathas raised the standard of revolt and ultimately were able in the 
18th century to set up a big Maratha Empire. The Sikhs, after some 
time, were also able to carve out a kingdom of their own. Many smalt 
Muslim States also came into existence. Both the English and the French 
East India Companies joined the scramble for power. After defeating 
their rivals, in Bengal and the Deccan, the English East India Company 
was able to establish its own empire in India. One by one, the Muslins 
states were conquered and annexed. The Marathas were finally defeated 
and their territories also annexed. Sind and the Punjab were annexed 
during the 1840's. By the middle of the 19th century, British hold over 
the whole of India was complete and they ruled the country with an iron 
hand, without the people having any say in the administration of the 
country. 


The relations between the English and the Muslims were particularly 
bad as the Muslims nursed a grievance that it were the British who snatch- 
ed away power from their hands. They refused to study the Eng- 
lish language and maintained an attitude of aloofness from the British. 
No wonder, they were not taken in the employment of the English East 
India Company and the Hindus alone from India were to be found bral 
The. Muslim resentment against the British Government exhibited itse 
during the Wahabi Movement, but the same was suppressed midileaiy Sy 
the British Government. During the rising of 1857-58, the beste P PP 
ed an important part. The Mughal Emperor put himself at the head S 
the rebels and naturally the British Government took apon ppa 
the Muslims not only during the period of the national Gaee dae er 
after that. This state of affairs continued up to 1870. It was ns ion 
a change took place in the British attitude towards the been Bega 
was published a book entitled “The Indian Mussalmans” by Sir on 
Hunter. The contention of the author was that the Muslims Paine 
weak for rebellion and “it was expedient now to take them into alli 
rather than continue to antagonise them.” 


Sir Syed Ahmed Khan 


The work of Sir William Hunter was 
Khan (1817-98). He belonged to a Mughal 
ed the British judicial service. During the 1857- Penida’ book 
faithful to the British Government. After that, nid pu AREO 
analysing the causes of the revolt of 1857-58. His conclusion 


z a e ent and at 
Indian Muslims must come to terms with the BE ineb E a, ills 


the same time remain aloof from the Hindus. He 3] 
community of fundamental Islamic and Christian gs U in ed 
mon Judaic heritage. Reason and revelation were CER taadi is 
and Christianity, Sir Syed joined the Viceroy’s PEREA M 

1878 but even before that he had founded in 1875 the 
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Anglo-Oriental College at Aligarh. That college became the centre of all 
the Muslims of India and even for Muslims abroad and was given the 
status of a University in 1920. 


Not content with this, Sir Syed laid the foundation of the Annual 
Muslim Educational Conference in 1886. This was done only a year after 
the establishment of the Indian National Congress in 1885. The Muslim 
Conference was held each year at a different place in India. In addition 
to being a centre of information regarding the general and educational 
condition of the Indian Muslims, it became a forum of dissemination of 
Muslim political opinions. With the help of this Annual Conference, the 
Muslims hoped to cover “the whole of Upper India with a network of 
societies, committees and individuals, all working harmoniously in the 
great cause, so that a big evil may be dealt with by a strong remedy and 
by the vigorous work of one generation the tide of misfortune may be 
turned and the Mahommedan Nation may be set moving on the tide of 
(progress abreast of all the other Nations of India.” Nawab Imad-ul-Mulk 
Maulvi Sayyid Husain Bilgrami made it clear in his inaugural address as 
President of the Conference on 27 December, 1900 that several purposes 
were associated with the Annual Conference and it provided a meeting 
ground for the educated Musalmans of different parts of India, so that they 
might have opportunities of mutual consultation for the progress of their 
‘community and take concerted action for its achievement. The Annual 
Conference gradually gained ground and it succeeded in collecting infor- 
mation regarding the number, aims and methods of the Muslim societies 
in each district, the number, names and addresses of eminent Muslamans, 
Maulvis, Ulema and the members of the Muslim nobility “who may be 
thought atnest in devoting their leisure and money to matters of com- 
PRS interest.” Both the educational and political objectives of the Con- 

erence were emphasized during the Annual Conferences. 


ate a ce also founded in 1888 the Indian Patriotic Association. ‘The 

i ae the new organisation were to “(a) publish and circulate pam- 
_phiets ay other papers for information of members of Parliament, English 
vat be and the people of Great Britain, in which those mis-statements 
‘gress i agit out by which the supporters of the Indian National Con- 
ae pA ey attempted to convince the English people that all the 
cane oe ndia and the Indian chiefs and rulers agree with the aims and 

jects of the National Congress, (b) to inform members of Parliament and 


British rule; and to remove th 
people, which the supporters 


‘the country and by which great dissatisfaction i i i 
y y act he 
people against the British Government,” a enon e 


In addition to these, Sir Syed started in 1893 the Mohammedan De- 
fence Association of Upper India. Principal Beck of Ay Aligarh College 
played an important part in starting this organisation. On 30 December, 
1893, a meeting of some influential Muslims was held at the house of Sir 
Syed to discuss the political condition of the Musalmans. The proceedings 
wof this meeting were started with an address by Principal Beck himself. 
The Principal was not in favour of political agitation as that could alienate 
the Muslims from the British Government, However, he felt the necessity 
of an organisation to give political lead to the young Muslims. To quote 
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Principal Beck, “With the press pouring out a stream of political articles, 
our young educated Mohammedans will be drawn into the current to sup- 
port or oppose the measures proposed..... I think it would be a mistake 
to leave them without guidance.” The advice of Principal Beck was ac- 
cepted and the Mohammedan Defence Association of Upper India was set 
up through a resolution passed to that effect in the same gathering. 


Sir Syed was a true Muslim and he was jealous of the progress made 
by the Hindus. He felt that Muslims had made a mistake in ignoring 
the study of the English language and European ideas. He would like to 
pull up the Muslims of India so that they were not handicapped in any 
way in their struggle for existence. He also felt that the future of the 
Muslims in India was not bright. A beginning had already been made 
‘by the introduction of democratic institutions in India by the British Gov- 
ernment. If ultimately, the British Government agreed to transfer power 
into the hands of the Indians, the Muslims will be nowhere. The Muslims 
being in a minority in India will not be able to safeguard their own inter- 
ests. The Hindu majority could do anything against the Muslim minority. 
It was for that reason that Sir Syed advised the Muslims of India not to 
join the nationalist movement in the country and keep away from it. Sir 
Syed was not bothered about the fact whether India became free or not. 
His only worry was that if more powers were given to the Indians by the 
Englishmen, those were going to be used by the Hindus against the Muslims. 
He was not prepared to put up with the majority rule of the Hindus in 
the distant future. That was the reason why he called upon all the Muslims 
of India not to join the Indian National Congress. Sir Syed jeered at 
the national agitation for freedom and called it as “no more than the cries 
of jackals and crows” and advised the British Government to rule with the 
help of force a country like India which did not have a common nationality, 
common blood, common aims and common ways of thinking. He assured 
the Government of India that the Muslims would not join the Indian 
National Congress and in this he was eminently successful. Sir Syed de- 
finitely succeeded in keeping most of the Muslims away from the oe 
National Congress. As a matter of fact, a deliberate attempt was ma 
both by the British bureaucracy in India and the influential Muslims bi 
keep the Muslims away from the Hindus. ° Aligarh became aged a 
Muslim thought and culture. Practically every big Muslim in India po 
his children to Aligarh for education or he was persuaded or ae Pe 
do so by the British bureaucracy in India, The credit for separa Hote 
Muslims from the Hindus must go to Sir Syed Ahmed Khan. A m y 
have played the game which some of the Englishmen in India wanted him 

pa 8 : lt of the policy advocated by 
to play but the fact remains that as a result OF Es J ate 
Sir Syed Ahmed Khan, the nationalist movement in pan canap i 
ly weak and ultimately it resulted in the partition of India in . 


Principal Beck 


A reference must be made in this connection to a ei Se Sait 
who was the Principal of the Aliga eee iol iene camels 
Principal Beck who organised the Muslim eenah E Vo 


Bill in the British Parliament for giving i i 
India. The memorial which was sent on behalf GENDA ap palsies 
claimed that the introduction of democratic apse oni te a inted out 
India because India was not one nation, It has raion NITER of 
above that Principal Beck was the prime mover pct e ARS The ob- 
the Mohammedan Defence Association of Upper India in x 
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ject of that organisation was to prevent the Muslims from joining the 
Congress, To quote Beck, “The objective of the Congress is to transfer 
the political control of the country from the British to the Hindus..... 
Muslims can have no sympathy with these demands. It is imperative for 
the Muslims and the British to unite with a view to fighting these agitators 
and prevent the introduction of democratic form of Government unsuited 
to the needs and genius of the country. We, therefore, advocate loyalty 
to the Government and Anglo-Muslim collaboration.” Again, “The parlia- 
mentary system in India is most unsuited and the experiment would prove 
if representative institutions are introduced. The Muslims will be under 
the majority opinion of the Hindus, a thing which will be highly resented 
by Muslims and which I am sure, they will not accept quietly.” 


Principal Beck was able to convince Sir Syed that while an Anglo- 
Muslim alliance would ameliorate the condition of the Muslim community, 
the nationalist alignment would lead them once again to sweat, toil and 
tears, He was further led to believe that supporting the Government was 
the surest way of making up the leeway for his community. As a result, 
his unique influence was used to keep the Muslims, particularly in Northern 
India, away from the Congress. 


On the death of Principal Beck, Sir John Strachey wrote: “An 
Englishman who was engaged in empire-building activities in a far off 
land has passed away. He died like a soldier at the post of his duty. The 
Muslims are a suspicious people. They opposed Mr. Beck in the begin- 
ning suspecting him to be a British spy but his sincerity and selflessness 
soon succeeded in his gaining their confidence.” 


There is a temptation to compare the work of Principal Beck with 
that of Hume. The latter AERE 1885 the Indian National Congress 
intel fought for more than 60 years the battle of India’s freedom and 
boca Si made her free in 1947. On the other hand, Principal Beck 
in his Ho ahha the Muslims from the Hindus and ultimately succeeded 
Sara, m E ning ideas that in a way helped the establishment of 
Bee get ae, Pot ag sgod for the unity and freedom of India, 
abei de Recah E R and if possible keeping the Muslims 


Partition of Bengal 


into weil a ia 1803, Lord Curzon announced the Partition of Bengal 
to pa h one Pointed out that this was being done with a view 
British G e the administrative difficulties which were being faced by the 

itsa Government in India. The province of Bengal was an unwieldy 
one m its boundaries were unscientific and required readjustment. How- 
A ea partition of Bengal was the desire of the British 
Muslims £ 3 thin a Muslim majority province and to reward the 
x usiims tor their devotion to the British Government and to punish 
eee! Babus for their audacity to defy the British Government in India. 

s was expected, the Hindus of Bengal carried on a vigorous agitation 


inst thi iti í 
pas ci for practically 6 years and ultimately the same was 


So far as the Muslims were concerned, ji i 
portance to the creation of a Muslim mere A mag aa aie is 
grateful to Lord Curzon for what he had given them. While the Hindus 
criticised the reappointment of Lord Curzon, the Muslims welcomed the 
same and showered praises on him. They considered Lord Curzon as the 
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best Viceroy. No wonder, when Bengal was partitioned, the Muslims 
were overjoyed. They not only thanked the Government for their gift 
but also opposed the anti-partition agitation. The Muslims were made to 
believe that partition was beneficial to them. At a meeting of the Mus- 
lim League held on 30th December, 1906 at Dacca, a resolution was pass- 
ed to the efect that the partition of Bengal was beneficial tọ the Muslims. 
Agitation against partition was condemned. In its extraordinary meeting 
held in 1908, the Muslim League expressed its grave anxiety over 
the anti-partition movement and hope in the steady and firm stand of the 
Government in the matter because the Partition was believed to have 
brought salvation to the Musalmans of Eastern Bengal from degradation 
and ruin. The Muslim League also declared that any change in the 
partition would result in the feeling of a grave injury to the Musalmans 


men with the help of bombs, but they would not be able to uproot the 
British rule in India. They ought to have known that even the children 
soldiers and born heroes. The revolutionary 
i e condemned by the Muslims and resolutions 

to that effect were passed by the Muslim League. The London Branch 
aded to action with a view to check the 
growth of the idea that the partition be amended or upset. It was direct- 
ilish Government that a policy of firmness in 


ed to impress upon the British t : 
the matter would be more advantageous to it than even the slightest show 


of weakness. Moreover, the Muslims who were loyal subjects of His 
Majesty, had a right to be heard before any action was pean the 
British Government, It was conveyed to the British Government that the 
Musalmans believed that their lives and rights would remain piores 
only by the continued rule of the British Government in ir J T 
did not like, even for a minute, that any impediment be placed im t 

f thè British Government. 

In view of this Muslim attitude, the orders of the Bees Gad 
ment cancelling the partition, ; ‘i 
Government a ewes on the gr t had ioe gel ae 
it was not possible to have faith in the pledged word o a LA ys 
ment. To quote Nawab Mushtaq Husain Viqar-ul-Mulk n ie Siy 
far aş the Musalmans are concerned, it may be understood kd ee fae 
‘sensus of opinion that this re-union is generally disliked. In 

assurances repeatedly given by successive ministers © s 
‘the Partition being ‘a settled fact’, the amalgamation epee the 
ness of the Government and will, in future, ad regar = 

reasons for placing no trust in its utterances an actions. 


i itioned in 1905 was 
It is worthy of note that Bengal which was parti n : 
partitioned aus in August 1947 in order to give the Muslims of Eas 


Bengal another Muslim majority province. 


Lord Minto and the Muslims t g Kf cessions 

When the Government of India made up 1ts a oe sine put 
to India in the constitutional field’ about the year l s. Those demands 
‘forward a demand for separate electorates for themselves. 
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were placed before Lord Minto by a Muslim deputation led by Sir Agha 

But it must be noticed that everything was arranged by Archibold, 
Principal of the Aligarh College. The deputation was a command affair. 
Mr. Archibold wrote thus: “Colonel Dunlop Smith, Private Secretary of 
His Excellency, the Viceroy, informs me that His Excellency is agreeable 
to receive the Muslim deputation. He advises that a formal letter re- 
questing permission to wait on the Excellency be sent to him. In this 
connection, I would like to make a few Suggestions. The formal letter 
should be sent with the signatures of some representatives of Mussalmans, 
The deputation should consist of representatives of all the provinces.. 
The third point to be considered is the text of the address, I would here 


As you are aware, I know how to phrase these things in proper language. 
Please remember that if we want to organise a powerful movement ia the 
short time at our disposal, we must expedite matters.” 


Lord Minto received the deputation s i 
x a z ymMpathetically and gave the fol- 
ag reply: “The pith of your address, ai understand it, is a claim 
at under any system of representation, whether it affects a municipality 


claim that your position should be estimated not only in your numerical 
pans servicl ft Ba ere te aes importance of your community and 
you. Please do not misuid tot F Empire. I am entirely in accord with 
what means the represent eae Er] make no attempt to indicate by 
as firmly pei I i of communities can be obtained, but I am 
f : as I believe you to be that any electoral representation 


vous failure which aimed at grant- 


Having committed himself to gi i 
1 Sve separate electorates to the Muslims, 
Lord Minto took up the matter with rd Morley, the Liberal Secretary 
of State for India. The latter was not in f lh 


Minto. But the Viceroy insisted that 
satisfy the Muslims of India and nothing else. 

mately Lord Morley accepted the point of view 
vision was made in the Act of 1909 for se 
lims. Lord Morley wrote to Lord Minto thus in December 1909: “I 
won't follow you again into our Mohammedan dispute. Only I res pect- 
fully remind you again that it was your early speech about ‘their sari" 
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claims that started the (Muslim) hare. I am convinced my decision was 
best.” It is clear that Lord Minto was the real father of communal elec- 
torates although the British officials also played their part. 


After the Simla deputation, Nawab Salim Ulla Khan of Dacca set up. 
a permanent political organisation of the Muslims known as the Muslim 
League. The latter supported the partition of Bengal and opposed the 
boycott of British goods. 


The Muslim League 


On 30th December, 1906 was established the All India Muslim League 
with a view to “support, whenever possible, all measures emanating from. 
the Government, and to protect the cause and advance the interest of our 
co-religionists throughout the country to controvert the growing influence 
of the so-called Indian National Congress which has a tendency to mis- 
interpret and subvert British rule in India, or which might lead to that 
deplorable situation, and to enable our youngmen of education, who for 
want of such an association have joined the Congress, to find scope, ac- 
cording to their fitness and ability, for public life.” 


Zaka Ullah has rightly pointed out that the All India Muslim League 
was in complete accord with the advice of Sir Syed Ahmed khan. The 
policy of Sir Syed had been followed as the Muslims did not join the 
Indian National Congress and set up a separate League of their *own. 
Moreover, there was nothing in common between the Congress and the 
Muslim League, While the latter taught the lesson of undivided loyalty 
to the British Crown, the Congress preached open agitation or sedition. 
A reference to a statement of the Secretary of the Muslim League also 
points out to the fundamental difference between the Congress and the 
Muslim League: “We are not opposed to the social unity of the Hindus 
and the Musalmans...... but the other type of unity (political) involves 
the working out of common political purposes. “This sort of our unity 
with the Congress cannot be possible because we and the Congressmen do 
not have common political objectives. They indulge in acts calculated to 
weakening the British Government. They want representative Govern- 
ment which means death for Musalmans. They desire competitive exam- 
inations for employment in Government services and this would no 
the deprivation of Musalmans of Government jobs. Therefore we nee 
not go near political unity (with the Hindus). It is the aim of Pe Tem 
to present Muslim demands’ through respectful requests before the La 
ernment. They should, like Congressmen, cry for boycott, pene Ea 
ing speeches and write impertinent articles in newspapers a eats 
ings to turn public feeling and attitude against their singe ip 
ment.” In a letter to the President of the Deccan ae a 
Highness the Aga Khan who was the President of the Al one a 
League, wrote thus: “Recognising, as we must do, that igen ae ss 
essential to India—that it is the only rule which can eea ie ce ar 
ternal anarchy and unsympathetic foreign domination, no a is FN 
rule under which India can march steadily along the paths n pe Sm 
tentment and moral and intellectual progress by which we AE a TES 
so far, let us bend all our energy to making that mae, sione ENN sae 
upon the imagination and affection of the people of India. 


p: w heir own 
ders of the Muslim League believed that Musalmans have t 
traditions and ideals which constitute the common a pr aay 
which cannot wholly be identical with those piany M alman is fhe 
Prominent among the ideals which sway the ordinary vis 
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conviction that nothing would compensate him for the loss of conscious 
membership of the great Muslim community of the world.” 


‘The first annual session of the All India Muslim League was held at 
Karachi on 29th December, 1907. Karachi in Sind was deliberately 
chosen for that purpose. “Sind is that pious place in India where 
Muhammad Bin Qasim came first, with the torch ot religion and the gift 
of Hadis. No other place could appeal to our elders.” The President of 
the session made the following significant declaration: “If a handful of 
men under a boy could teach Kalima to the territory of Sind and promul- 
gate the law of true Shariat of God and His Rasul, can seven crores of 
Musalmans not make their social and political life pleasant?” The Pre- 
sident also declared that he was satisfied with the attitude of the Govern- 
ment towards the Muslims. He hoped that at least 4 Musalmans would 
be taken in the Imperial Council under the new reforms. He also con- 
veyed his feelings of gratitude towards the Viceroy and the Government 
‘of India in advance. f 


The All India Muslim League welcomed the Minto-Morley Reforms 
as they gave the Muslims what they had asked for. They had got not 
only separate electorates for themselves but also the reservation of seats 
with due weightage according to their position in the politics of the 
country. 


When Italy attacked Turkey to secure Tripoli in 1911, the Muslims 
of India protested and requested the British Government to come to the 
help of Turkey. To quote Maulana Mohammad Ali, “It lies with Eng- 
land to say whether, through her support, Turkey shall be strong (and it 
is only a strong Turkey that can carry through a campaign of reforms), 
or whether through the defection of Great Britain she must be weak and 
look elsewhere for salvation that will be indefinitely delayed.” Prayers 
were offered in mosques for the successful termination of war in favour 
of Turkey. The All India Muslim League passed the following resolu- 
tions: “(1) The Council of the All India Muslim League voicing the 
feelings of Indian Musalmans, places on record its deep abhorrence of 
Ttaly’s unjustifiable and highhanded action in Tripoli and her flagrant 
and unprecedented outrage on international morality, cordially sympa- 
thises with Turkey in her undeserved troubles and admires her magna’ 
mity and dignified attitude throughout the crisis and appeals to the Im- 
perial Government to exercise its great, and undoubted influence as the i 
greatest Muslim power and the traditional ally of Turkey in the cause of 
peace and put an end to an unjust and unconscionable War. (2) The 
Council of League advises Musalmans to keep a dignified attitude and 
place implicit confidence in the benevolence and good intentions of the 
Imperial Government and to try to raise subscriptions for the relief of 
sufferers in the war. (3) The Council of the All India Muslim League 
ey Muslims throughout the country to boycott Italian goods 0 ‘ 
kinds.” 

The Muslims of India were once again put in an awkward position — 
as a result of the Balkan Wars of 1912-18. There was terrible suffering 
in Turkey and appeals were issued for funds to help the Muslims of Ture 
key. His Highness the Aga Khan sent his own contribution of £2,000 tal 
the British Red Crescent Fund, He called upon the Muslims of India to 
suspend all their activities and send help to Turkey. Maulana Shaukat 
Ali issued a call for volunteers. No Musalman was expected to bea 
silent spectator of the struggle of his fellow Muslims in a just and noble 
cause. The students of the Aligarh College saved money from their food 
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to be sent to the Balkans. Their zeal was so great that the Lieutenant- 
Governor of the United Provinces went to the Aligarh College and ad- 
vised the students to devote most of their time to studies and not to ruin 
their health by starvation, In his reply to the address presented to him, 
the Lieutenant-Governor said: “I ask you to set your faces resolutely 
against everything which distracts or deters them from their work. ..... 
Every moment of their life at College is precious; and every hour that is 
lost in illness or any mental worry is a check to their development and 
handicap in later life...... Let me hear, pray you, no more about nights 
of mourning and days of fasting which your religion does not enforce.” 


When the First World War broke out in 1914, Turkey declared war 
against Great Britain. This again put the Muslims of India in a very 
awakard position. They wanted a great Turkey but at the same time 
were also devoted to the British Government. Hence, they did not know 
what to do. The Muslims of India could not give up their loyalty to- 
wards the British Government and the only thing to do was to feel un- 
happy. The Musalmans of Delhi declared: “It is a matter of regret that 
the day which we feared and the calamity the fear of which made us rest- 
less during the last weeks, have crossed us now. It means that war has 
been declared between Great Britain and Turkey and the hard and tender 
time of the test of patience and fortitude of the Indian Musalmans had 
come.” In spite of the war, the Muslims of India continued to profess 
their whole-hearted loyalty to the British Government. In his presiden- 
tial address delivered on the occasion of the 28th Mohammedan Educa- 
tional Conference at Rawalpindi, Haji Rahim Bux observed: “I am as- 
sured that nobody for a moment will contest that under the Government 
of His Majesty, the King Emperor, we enjoy perfect peace, security and 
contentment and avove all, that which is the birth right of all men, the 
performance of our religious rights without let or hindrance. _Sahebzada 
Aftah Ahmad Khan assured the Government of “the unflinching kry 
and whole-hearted devotion” of the Musalmans of India to the Ba $ 
Government. His Highness the Aga Khan remarked that Germany ha 
dragged Turkey towards ruin and the Musalmans of India looked upon 
this action of the former with a sense of great anger and indignation. 


When Lord Minto died, the Honorary Secretary of the Minto Circle 
Reading Room sent the following message: “Lord Minto, ueus ped 
roy of India, was like his predecessor Lord Curzon, very pop “A 5 EA 
the Indian Muslims. He granted many concessions to them and rai; 
their status in the political world.” 


Lucknow Pact 


The Lucknow Pact of 1916 was the outcome of a ese a 
ween the Muslim League under the leadership of M. A. Jims aa 
Indian National Congress. The Congress conceded separate 5 ARREARS 
the Muslims and even agreed to give the same to them in ep ae 
like the Punjab and the Central Provinces where they did pact ap arte 
The Muslims were to get nine-tenths of the seats tp the prai Shee 
they were entitled on a purely numerical basis. The seal ibe ee 
Tepresentation rose from 25 per cent under the Bebe o Kakakin 
cent as a result of the Lucknow Pact. In Bengal, Mus seat ven Aven 
the basis of separate representation was not impressive. aie Ai 
only 75% of the seats to which they were entitled on pain Menara 
The Muslims complained that particularly in Bengal they rcs separate 
of their majority position and the reply to that complaint ae go 
electorates had been given to the Muslims as a minority an y 
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entitled to have separate electorates in those provinces where they were in 
majority, The Muslim complaint was that their majority in those pro- 
vinces was not very large and moreover they were backward and grossly 
under-represented even in the majority provinces. However, in the 
Muslim minority provinces, the Muslims were given representation almost 
double of that to which they were entitled on a population basis. At the 
Centre also, they got one-third representation in the legislative Council by 
separate Muslim constituencies. They had to give up their right to vote 
in general constituencies which had been given to them by the Reforms 
of i909. it was also agreed that no bill or resolution concerning a com- 
munity was to be passed if three-fourths of the representatives of that com- 
munity were opposed to it. Most of these principles were incorporated in 
the Government of India Act, 1919. It cannot be denied that the Lucknow 
Pact was the high water-mark of Hindu-Muslim unity. The Pact showed 
that it was possible for the middle class English educated Muslims and 
Hindus to arrive at an amicable settlement of the Hindu-Muslim constitu- 
tional and political problems. 


The Khilafat Movement 


Turkey had fought on the side of Germany during the First World 
War and very hard terms were imposed upon her by the Treaty of Sevres. 
By that treaty, the Arab State of Hedjaz was nominally freed and put under 
British control. Armenia was created into a Christian Republic and was 
put under an international guarantee. Mesopotamia, Transjordan, Syria 
and Palestine were taken away from Turkey. Syria was given to France 
under the Mandate of the League of Nations. Palestine, Mesopotamia 
and Transjordan were given to England under the Mandate system. 
Galicia was recognised as French sphere of influence. Southern Anatolia 
was recognised as an Italian sphere of influence. Adrianople, Gallipoli, 
the Islands of Ambros and Tenedos, Smyrna and the territory on the coast 
of Asia Minor were given to Greece. The latter also got the Dodecanese 
Islands with the exception of two islands. The Dardanelles and the Bos- 
phorus were internationalised. Turkey was required to pay a huge war 
indemnity. These terms were known even earlier and the attitude of the 
Allies towards Turkey was very much resented by the Muslims of India. 
The two brothers Mohammad Ali and Shaukat Ali and Maulana Abul 
Kalam Azad organised a mass movement of the Muslims known as the 
Khilafat Movement. The main object of the Khilafat movement was to 
redress the grievances of Turkey and get for her justice. Mahatma Gandhi 
also threw in his lot with the Ali brothers, Mahatma Gandhi and the 
Khilafat leaders toured all over the country and asked the Muslims and 
Hindus to non-cooperate with the British Government which had done 
such a grievous wrong to the Muslims of Turkey. 

The first Khilafat Conference was held at Delhi on 23 November. 1919. 
It was attended by Mahatma Gandhi who called upon the Muslims to start 
a non-cooperation movement for forcing the British to yield to their de- 
mands regarding the maintenance of the Khilafat in Turkey. The Hindus 
were invited by the Muslims to attend the Delhi Khilafat Conference. 
When another Conference was held in June 1920 at Allahabad, non-Muslim 
leaders like Sir Tej Bahadur Sapru, Motilal Nehru and Annie Besant at- 
tended it, Mahatma Gandhi was the only Hindu leader who was prepar- 
ed to take a courageous stand regarding the Khilafat demands of the Mus- 
lims. He was the only Hindu leader who was included in the Executive 
Committee formed on 9 June, 1920 to formulate a detailed programme of 
non-cooperation. On 22 June, 1920, the Muslim League sent a message 
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to the Viceroy warning him that if the injustices done to Turkey were not 
removed by Í August, 1920, they would launch a non-cooperation move- 


ment. 


The Khilafat movement was a mass movement and it attracted both 
the Hindus and the Muslims. The words Khilafat and Swaraj were on 
the lips of everybody. Mahatma Gandhi asked the Hindus to cooperate 
whole-heartedly in the Khilafat movement as by doing so they would be 
able to win over the Muslims for ever. To quote him, “We both have 
now an opportunity of a life-time. The Khilafat question will not recur 
for another 100 years. If the Hindus wish to cultivate eternal friendship 
with the Musalmans, they must perish with them in the attempt to vindi- 
cate the honour of Islam.” 


At the All India Khilafat Gonference held in Karachi on 8, 9 and 10 
July, 1921, the following resolutions were passed: 


E 


N 


This meeting of the All-India Khilafat Conference declares alle- 
giance of the Muslim population to His Majesty the Sultan of 
Turkey, the Commander of the Faithful, and gives him an assur- 
ance that they would not rest content until they had secured 
complete fulfilment of the Khilafat demands. 


It records its sorrow at the death of Jan Mahomed who had led 
the Hijrat movement and sends its condolence to his family. 


It further congratulates those workers in Sind who have under- 
gone imprisonment in the cause of their religion and country 
and hopes that their effort will meet with success. 

This meeting of the All-India Khilafat Conference declares that 
so long as the demands of Indian Muslims regarding the ape 
grity of the Khilafat and the preservation of the saat 
Jazirat-ul-Arab and other holy places which are based upon their 
religious canons are not fulfilled, neither shall they rest im peace 
nor shall they leave it to the enemies of Islam; that the entire 
provinces of Thrace and Smyrna shall form the indissoluble va 
ponents of the territories of the Turkish Sultan as they va to 
be before the war, and in no part of them shall Muslims to sil 
the influence and interference of Greek or any other Powe The 
Muslims shall never agree to the conditions the Allies wi 1 
impose upon the Turkish Government, or on its Military, nay 5 
and air forces, or in connection with the financial, somn 
judicial administration, as that would tend to iein A 
complete independence of the Khilafat and set ul pes Aans 
Conference calls upon local committees to ma e fres paar ek 
tions to the above effect so that no doubt be left as to the relig 


ous obligation of the Muslims. Petia 
Whereas Mesopotamia contains holy places, ee TAEC rais 
places of the descendants of the Prophet and aa he influence, 
in addition an integral part of the Jazirat-ul-A\ ase k the autho- 
residence or entrance of non-Muslim nations wit oN ina ia can 
rity of Islamic Powers is not permissible by aun: rg eis d con- 
a colonization of the above character comes about, i Aeee the 
flict with their holy Shariat. The iraia maaa igh pent to the 
Americans (sic) would take advantage of their 


holy places and revive their old enmities towards Islam. This 


be imme- 
Conference therefore demands that the above country De 


diately vacated. 
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6. This meeting of the All-India Khilafat Conference heartily con: 
gratulates Ghazi Mustafa Kemal Pasha and the Angora Govern- 
ment upon their magnificent victories and the success of their 
most desperate (or self-sacrificing) endeavours in upholding the 
laws of Islam and this meeting prays to Almighty God that they 
may soon succeed in expelling the whole of the armies of the 
foreign Government from every nook and corner of the Turkish 
Empire. In addition this meeting clearly proclaims that it is 
in every way religiously unlawful for a Mussalman at the pre- 
sent moment to continue in the British Army or to induce others 
to join the army and it is the duty of all the Mussalmans in 
general and the Ulemas (sic) in particular to see that these reli- 
gious commandments are brought home to every Mussalman in 
the Army. Furthermore this meeting also announces that if the 
British Government were to take any military measures against 
the Angora Government, directly or indirectly, openly or secret 
ly, then the Mussalmans of India will be compelled to com- 
mence the breaking of laws, that is civil disobedience, with the 
concurrence of the Congress and to proclaim in the complete 
independence of India and the Indians and the establishment of 
a Republic for the Government of India. 


7. This meeting of the All-India Khilafat Conference calls upon all 
local Khilafat Committees to devise measures to absolutely stor 
drinking within their districts and congratulates the workers and 
volunteers of places where the liquor traffic has diminished and 
further commands to them to put forth their best efforts to 
achieve greater success. 


8. That this meeting of the All-India Khilafat Conference calls upon 
all Provincial, District and Village Committees to put forth their 
last efforts to enlist a crore of Khilafat members and collect forty 
lakhs of rupees to relieve the distress in Smyrna and aid the 
Muhajirin Relief Fund. 


9. This Conference strongly appeals to the Pirs and Zamindars of 
Sind to take more interest in the Khilafat movement than they 
had done hitherto and request the former to command their 
disciples to do the same. 


In due course of time, the Khilafat movement collapsed. By the treaty 
of Laussane signed in 1923, Turkey got very favourable terms and within 
6 weeks all the Allied troops left Turkey. The Angora Assembly decided 
to constitute itself into a Republic. Early in 1924, the office of the Khalifa 
was abolished by its decree and Abdul Majid, the existing Khalifa, was 
expelled from the Turkish territory under circumstances of considerable 
harshness. All these events damped the enthusiasm of the Muslims mM 
India. Certain events in India also helped the collapse of the Khilafat 
movement. After the Chauri-Chaura tragedy in February 1922, Mahatma 
Gandhi withdrew the non-cooperation movement. There were Hindu- 
Muslim riots all over the country. The beginning was made by the Mop- 
lahs of Malabar in 1921 when they made war on their Hindu neighbours. 
In tha: rising, murders, forcible conversions, desecrations of temples, out- 
rages upon women, pillage, arson and destruction were prepetrated freely 
and as might be expected, the barbarities practised had an immediate Te 
action on Hindu-Muslim relations throughout India, In 1924, there were 
communal troubles at Delhi, Gulbarga, Nagpur, Lucknow, Shahjahanpul 
Allahabad, Jubbalpore and Kohat. The Kohat riots were the worst. 
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perusal of the report of the Kohat outrages on 9 and 10 September, 1924 
“sends a thrill of horror through the reader. We cannot view the events 
beyond saying that after the shootings and carnage of the 9th and 10th 
September, a special train had to remove 4,000 Hindus of whom 2,600 were 
living for two months afterwards on the charity of Rawalpindi and 1,400 
in other places.” In order to protect themselves, the Hindus started the 
Shuddhi and Sangathan movements. Their objective was purely defensive 
and these movements were not at all directed against the Muslims but they 
had the unfortunate effect of separating the Hindus from the Muslims. 
The Muslims also started the Tabligh and Tanzim movements. The net 
result was that the Hindo-Muslim unity disappeared. 


many Muslims who were not happy at the idea of cooperation between the 
Hindus and the Muslims. It appeared to them that such a policy would 
take the Muslims away from the path laid down by Sir Syed Ahmed Khan. 
By working in cooperation with the Hindus, the Muslims would lose their 
separate identity. No wonder, the Ali Brothers were condemned by those 
Muslims. It was contended that Shaukat Ali was responsible for 
installing Mahatma Gandhi as Imam Mehdi. It was alleged that Moham- 
mad Ali prostrated before Mahatma Gandhi and addressed him as God. 
It was intolerable to the orthodox Muslims that even the topmost Mus- 
lims addressed Mahatma Gandhi as Sarkar. They were also opposed to 
Charkha and Khaddar of Gandhi. At the Calcutta Madrassah, Abdur 
Rahim stated on 12 March, 1923: : “One observation irresistibly occurs 


ity, is repugnant to the entire spirit of Islam and the history of Islamic 
civilisation.” S. Khuda Baksh felt no hesitation in saying that “the non- 
cooperation movement has meant a setback to Muslims in India. It has 
drawn Muslims into perilous paths and has diverted them from activities 
more useful and work more beneficial lying before them in the domain 
of the arts and sciences, in the sphere of law and politics.” Allegations 
were made that the Ali Brothers had embezzled large sums of money col- 
lected by them from the public and they were asked to publish the accounts 
of all the subscriptions received by them. 


Some Muslim historians have tried to show that Mahatma Gandhi 
deliberately directed the Khilafat movement with the sole object. of caus- 
ing the maximum harm to Muslim interests and Muslim solidarity. The 
Muslims were already poor and backward and by prevailing upon the 
boycott the courts and the Muslim stu- 
their schools and colleges, the interests of 
the Muslims were adversely affected. The Muslim community which was 
mel economically and educationally backwar 

er. Even the migration of Muslims from n yas | 
preted as a trap a by Mahatma Gandhi. “The land o the Ripe 
being rid of the Malechhas! Here was the crux of Gandhi's moen ms 
Well might he rejoice over it!” Another verdict was: Everyth ig S- 
tructive of Musalmans had the Mahatmaic blessing of Gandhi E k 
also contended that while Mahatma Gandhi called upon the Muir oe 
make tremendous sacrifices for the sake of the Khilafat, he did ma S 
mand the same sacrifices from the Hindus. However, it is oa Pint 
that the Muslim leaders like Abdul Kalam Azad and Mohammad i te 
responsible for exhorting the Muslims to sacrifice their material po 
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sions and interests for the sake of Islam. To quote Azad, “Muslims should 
neither think of politics nor education, should neither praise freedom nor 
get entangled in the shackles of slavery. They are not supposed to think 
or decide on these things. It was God who had to decide on these things 
and He has decided. Their duty is only to act strictly in accordance with 
the commands of God which are incorporated in the Quran. They should 
empty their minds of all man-made ideas and national sentiments and 
surrender themselves to the instruction and guidance of the Supreme Edu- 
cator. If Islam invites them to participate in politics, they should imme- 
diately get involved in it. Jf it tells them to keep aloof, then they should, 
immediately withdraw from it. If Islam says, that slavery and sycophancy 
are the two real means to achieve welfare, then Muslims should become 
living embodiments of slavery. If Islam says that freedom and demand- 
ing one’s rights are the only sources of a nation’s life and honour, then 
Muslims should immerse themselves in the struggle for freedom....... 
Muslims have no desires of their own, no plans, no policy. Their desire 
and policy is to act completely according to the dictates of Islam.” Hence, 
this charge is without any force, 


It is unfortunate that the atmosphere in the country created by the 
Khilafat movement did not last long and the forces working against the 
country got the upper hand. During the Khilafat days, the Hindus and 
the Muslims treated each other as brothers and if that spirit of brother- 
hood had continued, not only the freedom of the country would have 
come earlier, there would not have been any division of it. The failure 
only proves the weakness of the nationalist spirit in the country. 


What actually happened was that the Hindu-Muslim riots in different 
parts of the country strained the relations between the Hindus and the 
Muslims to such an extent that even at that time certain leaders started 
talking about the division of the country on communal lines. Maulana 
Hasrat Mohini suggested the establishment of separate Muslim and Hindu 
states. Lala Lajpat Rai also was worried about the situation in the coun- 
try. He was of the definite opinion that so long as the Muslims insisted 
On separate electorates or separate representation which at that time form- , 
ed the central pivot of Muslim policy, there could be no united India. 
His view was that a United India and communal representation with 
separate electorates were absolutely irreconcilable. “Once you accept 
communal representation with separate electorates, there is no chance of 
its being ever abolished, without a civil war......Communal representa- 
tion with separate electorates is the most effective reply to the demand for 
Swaraj and the surest way of India never getting it. 1 have never been 
able to appreciate the mentality of those who constantly talk of turning 
out the British and at the same time insist on communal representation 
with separate electorates. I really do not understand what they mean.” 
Referring to the demand of Maulana Hasrat Mohini for a separate Mus- 
lim State in India, Lala Lajpat Rai made the following suggestions: “Under 
my scheme the Muslims will have four Muslim States: (1) the Pathan Pro- 
vince or the North-West Frontier; (2) Western Punjab; (3) Sind; and (4) 
Eastern Bengal. If there are compact Muslim communities in any other 
part of India, sufficiently large to form a province, they should be simi- 
larly constituted. But it should be distinctly understood that this is not 
a united India. It means a clear partition of India into a Muslim India 
and a non-Muslim India.” 


At the Calcutta session of the All-India Muslim League held in 
December 1927, it was decided that the Council of the Muslim League 
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should appoint a Sub-Committee to confer with the Wo Committee 
of the Indian National Congress and other organizations with a view to 
drafting a Constitution for India. However, it was made clear that the 
Muslim League stood for certain fundamental principles and those were 
the formation of a separate Province of Sind, introduction of reforms in 
the N.W.E.P. und Baluchistan on the same footing as in other Provinces. 
Unless and until the above two proposals were implemented, the Muslims 
would never surrender the right of their representation through separate 
electorates in favour of joint electorates with reservation of seats fixed in 
proportion to the population of different communities. Muslim e 

tation in the Central Legislature would not be less than one-third. du 
minorities in Sind, Baluchistan and the N.W.EP. would be accorded the 
same concessions in the form of réservation of seats over and above the 
proportion of their population as the Muslims could get in the Hindu 
majority provinces. In addition to provisions like religious freedom, there 
was to be a further guarantee in the Constitution that on communal matters 
no Bill or Resolution would be considered or passed if a three-fourths 
majority of the members of the community concerned were opposed to it. 
It is worthy of notice that there was no mention of the Punjab or Bengal 


in the above mentioned proposals. 


The policy of the British Government at that time was not to allow 
the Muslims and the Hindus to unite. This is clear from the following 
extract from a letter of Lord Birkenhead addressed to Lord Irwin in 
February 1928: “I should advise Simon to see at all stages important people 
who aré not boycotting the Commission, particularly Moslems _and the 
depressed classes. I should widely advertise all his interviews with repre- 
sentative Moslems. The whole policy is now obvious. It is to terrify the 
immense Hindu population by the apprehension that the Commission 
having been got hold: of by the Moslems, may present a report altogether 
destructive of the Hindu position, thereby securing a soli Moslem sup- 
port and leaving Jinnah high and dry.” Itis contended that if the Con- 
gress had gone out of the way to come to a settlement with Mr. Jinnah 
and accepted his demands, men like Mohd. Shafi who were suppo! 
the British Government, would have been isolated and the course of events 


in the country would have been piai Heong | Bsn 
Oe ell ; d esult was tha = 
report failed to satisfy the Muslims and tie = Jinnah got 


tions in the Muslim League led by Mohd. Shafi and Mr. 
united, 


Nehru Report 


‘The Nehru Report accepted the Muslim demand for the formation 
of separate roaie of Sna ace the North-West Frontier Province. How- 
ever, the Muslims were not given separate elec à 
were reserved for the Muslims at the Centre and also in hese 
in which they were in a minority. No seats were reserved for the Mus 
lims in the Punjab and Bengal. There was to be a unitary Governmen 
in the country. k 

The All Parties National Convention met in Calcutta in the last 
week of December 1928 to discuss the Nehru Report- Mr. Janak ma 
was at that time the President of the Muslim League, put Apur his 
famous fourteen points as amendments to the Nehru Report in the ase 
Session on 28 December, 1928. His basic amendments were that the 


Muslims should have 33-1/3% of the seats 1 
The residuary powers should vest in the Provine 
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The Muslims in the Punjab and Bengal should be represented on the basis 
of population for 10 years subject to a subsequent revision. However, the 
amendments of Mr. Jinnah were not accepted. It is pointed out that the 
difference was not a material one. The Nehru Report had recommended 
30% of the representation in the Central Legislature to the Muslims and 
the latter were asking for 33-1/3% only. Gandhiji was inclined to con- 
cede the additional 3-1/3% seats but the others were not willing and 
hence the attempt failed. 


This was going to have very serious consequences. Within a week, 
the All-India Muslim Conference was held in Delhi on 1 January, 1929 
under the Presidentship of the Aga Khan. Many resolutions were passed 
in that Conference. It was demanded that the only form of Govern- 
ment suitable to Indian conditions was a Federal system with complete 
autonomy and residuary powers vested in the constituent States. The 
Muslims should not be deprived of the right to elect their representatives 
through separate electorates without their consent. The Muslims should 
continue to have weightage in the Hindu majority provinces and they 
were willing to give the same privilage to the non-Muslim minorities in 
Sind, the North-West Frontier Province and Baluchistan. The Muslims 
should have their due share in the Central and Provincial Cabinets, The 
Muslim majority in all Muslim majority Provinces such as the Punjab and 
Bengal should not be disturbed in any way. 


At the meeting of the All-India Muslim League held on 28 March, 
1929, Mr. Jinnah moved a resolution that no scheme for the future con- 
stitution of India would be acceptable to Muslims unless and until his 
fourteen basic points were incorporated in it. The form of the future 
Constitution should be Federal with the residuary powers vested in the 
Provinces. A uniform measure of autonomy must be granted to all pro- 
vinces. All legislatures in the country and other elected bodies must be 
constituted on the definite principle of adequate and effective representa- 
tion of minorities in every Province without reducing the majority in any 
province to a minority or even equality. In the Central Legislature, 
Muslim representation must not be less than one-third. The representation 
of Communal groups must continue to be by means of separate electorates 


be passed in any legislature or any other elected body if three-fourths of 
the members of any community in that particular body oppose such a Bill, 
resolution or part thereof 
interests of that community or in the alternative such other method is 
devised as may be found feasible and practicable to deal with such cases. 
Sind should be separated from the Bombay Presidency. Reforms should 
be introduced in the North-West Frontier Province and Baluchistan on 
the same footing as in other Provinces. Provision should be made in the 
Constitution giving the Muslims an adequate share, alongwith other 
Indians, in all the services of the State and in local self-governing bodies 
having due regard to the requirements of efficiency. The Constitution 
should embody adequate safeguards for the protection of Muslim culture 
and for the protection and promotion of Muslim education, language, re- 
ligion, personal laws and Muslim charitable institutions and for their duc 
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share in the grants-in-aid given by the States and local self-governing 
bodies. No Cabinet, either Central or Provincial, should be formed with- 
out there being a proportion of at least one-third Muslim Ministers. No 
change should be made in the Constitution by the Central legislature 
except with the concurrence of the States constituting the Indian Federa- 
tion. These demands of Mr. Jinnah were not accepted by the Indian 
National Congress. However, these demands show a determination on 
the part of the Muslims to safeguard what they considered to be their spe- 
cial interests. One by one, the British Government conceded many of 
their demands and ultimately the Muslims got in 1947 more than what 
they asked for in 1929. 


Iqbal and Pakistan 


Sir Muhammad Iqbal (1873—1938) presided over the Allahabad Ses- 
sion of the All India Muslim League held in December 1930. In his 
presidential address, he advocated the establishment of a separate Muslim 
state in India to safeguard the interests of the Muslims. ‘To quote him, 
“I would like to see the Punjab, North-West Frontier Province, Sind and 
Baluchistan amalgamated into a single State. Self-Government within the 
British Empire or without the British Empire, the formation of a consoli- 
dated North-West Indian Muslim State appears to me to be the final 
destiny of the Muslims at least of North-West India.” However, he was 
agreeable to the exclusion of the Ambala Division and some other districts 
predominantly peopled by the non-Muslims. Iqbal was thinking only of 
North-West India and not of Bengal. He was also agreeable to the idea 
of the North-Western Muslim State forming a part of the Indian Fedbianan 
if residuary powers were left entirely to the self-governing State: N Iqba 
gave the ideological basis of the Muslim state in these words: ae 
munity which is inspired by feelings of ill-will towards other Coro aN : 
is low and ignoble. I entertain the highest respect for the i pe id 
religious and social institutions of other communities... .- yer site KA 
communal group which is the source of my life and my bel ae diee 
which has formed me what I am by giving me Its Shag a Hee 
its thought, its culture, and thereby re-creating its whole aye I Sat 
operative factor, in my present consciousness. In Spree a Pe 
declared: “I therefore demand the formation of a consolidate ae 
State in the best interests of India and Jslam. For India hi nian goog 
and peace resulting from an internal balance of eae me as forced to 
portunity to rid itself of the stamp that Arabian Imperi be Wd ones 
give it, to mobilize its law, its education, its culmare open rit of modern 
closer contact with its own original spirit and with ae af RR words of 
times”. Iqbal concluded his address with these words: art ou provid- 
the Quran, ‘hold fast to yourself, no one who erreth can hurt you pi 
ed you are well-guided’.” ibs 

With the passage of time, the views of tq : 

State became Lace more clear and firm. In one i ee. hor 
wrote to Mr. Jinnah that the question of Muslim ad 1, nt of a separate 
only by the law of Islam and that required the esta ia td Weddatiie 
Muslim State, To quote him, “After a long and ‘caretu i $ : UA roperly 
law I have come to the conclusion that if this system < a p 

a aah and applied, at go ae right m F 
ody. But the enforcement and develop b » Jgbal 
anaie in this country without a free Muslim ad States”. Iq 
firmly believed that the problem of bread for Mus ims a aent for the 
could not be solved without a separate territorial | a ita the only 
Muslims. To quote him, “If such a thing is impossible in % 1 


al about a separate Muslim 
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other alternative is civil war which as a matter of fact has been going on 
for some time in the shape of Hindu-Muslim riots. 1 fear that in certain 
parts of the country, eg, N.W. India, Palestine may be repeated”, In 
the same letter, Iqbal wrote to Jinnah: “It is necessary to redistribute the 
country and to provide one or more Muslim.States without absolute majori- 
ties. Don’t you think that a time for such a demand has already arrived? 
Perhaps this is the best reply you can give to the atheistic socialism of 
Jawaharlal Nehru.” Pointing to the Hindu-Muslim riots, Iqbal concluded 
that injustice resulted to the Muslims and therefore a separate home-land 
for them was needed. To quote him: “In these circumstances, it is ob- 
vious that the only way to a peaceful India is a redistribution of the coun- 
try on the lines of racial, religious and linguistic affinities.” Iqbal tells us 
that Lord Lothian told him “before I left England that my scheme was 
the only possible solution of the troubles of India, but that it would take 
twenty-five years to come”. Regarding the new Constitutional scheme, 
Iqbal observed: “To my mind the new Constitution with its idea of a 
single Indian Federation is completely hopeless. A separate federation of 
Muslim Provinces... .. is the only course by which we can secure a peace- 
ful India and save Muslims from the domination of non-Muslims. Why 
should not the Muslims of North-West India and Bengal be considered as 


Nations entitled to self-determination just as other nations in India and 
outside India are?” 


Z. A. Suleri has rightly pointed out that the share of Iqbai in shaping 
the destiny of the Indian Muslims was tremendous. As a matter of fact, 


the entire Muslim intelligentsia who demanded Pakistan was inspired by 
Iqbal. 


Round Table Conferences 


At the Round Table Conferences held in London in 1930 and 1931, 
the question of Muslim representation in the future legislatures came up 
for discussion., Sir Muhammad Shafi demanded that the Muslims must get 
33-1/3 per cent representation in the Central Legislature. His contention 
was that although the Muslims constituted a little over 25 per cent of the 
population of British India, they were entitled to get weightage because 
they bore the major burden for the defence of the country. T'he historical 
importance of the Muslims should also be taken into consideration. Shafi 
also urged strongly for Muslim majority representation in the Punjab and 
Bengal. It is well-known that when Mahatma Gandhi went to London in 
1931 to attend the second Round Table Conference, he tried his best to 
arrive at a settlement with the Muslims on the question of their represen- 
tation and he went to the extent of giving Mr. Jinnah a blank cheque to 
write whatever he pleased. However, no agreement was arrived at and 
Mahatma Gandhi left the Conference in disgust. A representative body 
of the delegates to the Round Table Conference continued their efforts at 


Simla to arrive at an agreement on the communal question but they also 
failed. 


Communal Award 


On 16 August, 1982, Prime Minister Ramsay MacDonald gave ao 
famous Communal Award.. Regarding separate electorates, the Prime 
Minister observed that “Government had to face facts as they are, and must 
maintain this exceptional form of representation”. The Muslims were 
given the following representation in the various provinces:— 
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Number 

’ Muslim Total of Seats 

Province Percentage Number Reserved 
of Population of Seats for 

Muslims 
Madras 215 29 
Bombay excluding Sind 175 20 
Bengal 250 119 
The United Provinces 228 66 
The Punjab 175 86 
The Centra! Provinces 112 I4 
Assam 108 3 
Sind 60 34 
N.W.F. Province 50 36 
Bihar and Orissa 175 42 


The Communal Award was in keeping with the British policy of 
“divide and rule”. If the Muslims were to vote only for the Muslims and 
the Muslim Legislators had to look to the Muslim voters alone, there could 
be no good relations between the Muslims and the Hindus and with the 
passage of time, the two communities were bound to be away from each 
other. The final outcome could be only separation and that actually hap- 
pened in 1947. It was this Communal Award which enabled Mr. Jinnah 
to appeal to the Muslim voters in the name of Islam and Pakistan. The 
British Government and British bureaucracy in India could do not greater 
disservice to India than this Communal ‘Award. It can be pointed out 
that the so-called Muslim interests could be safeguarded by reserving a 
certain number of seats for them but without separate Muslim electorates. 
In that case, the Muslims would have been returned to the legislatures to 
protect the Muslim interest but they would have been elected by voters 
who were not only Muslims but also Hindus, Christians, Sikhs, etc. In 
this manner, the evil of communalism would have been avoided. But that 
could happen only if the British Government and its officials were anxious 
to maintain the unity of India. The fact is that many of them were not. 


Rahmat Ali and Pakistan 

Choudhry Rahmat Ali is considered to be the originator of the word 
Pakistan. The word was first used in a small leaflet entitled “Now or 
Never,” published in January 1933 and signed by Rahmat Ali Choudhry 
and three other students in Cambridge. Rahmat Ali tells us that one fine 
sunny morning, while taking a ride in one of the omnibuses of London, 
he conceived a suitable nomenclature for the Northern Independent Muslim 
State. ‘Taking P from the Punjab, A from Afghan (North-West Frontier 
Province), K from Kashmir, S from Sind and Tan from Baluchistan, he 
coined the word Pakistan. Chowdhry Rahmat Ali wrote in 1947: 
“ ‘Pakistan’ is both a Persian and an Urdu word. It is composed of letters 
taken from the names of all our homelands—‘Indian’ and ‘Asian. P 
is, Punjab, Afghania (North-West Frontier Province), Kashmir, noe oe 
(including Kachch and Kathiawar), Tukharistan, Arghanistan and Balu- 
chistan. Jt means the lands of the Paks—the spiritually pure and til 
It symbolizes the religious beliefs and the ethnical stocks of our peop a 
and it stands for all the territorial constituents of our original Fatherland. 
It has no other origin and no other meaning; a 
any other interpretation.” 

There is basic difference between th 
Rahmat Ali. Unlike Iqbal, the provinces 
to have a separate federation of their own. 
of India which showed three Independent N 


e scheme of Iqbal and that of 
of Rahmat Ali's Pakistan were 

Rahmat Ali published a map 
fuslim Nations forming a triple 
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alliance, viz, Pakistan in the North-West, Bang-l-Islam consisting of 
and Asam in the North-East and Usmanistan in the South form 

ed by the State of Hyderabad. Iqbal was willing to exclude the Ambala 

Division from the Punjab which was to form a part of the Muslim State 


Central Assembly 


Toward the end of 1934, elections were held for the Central Legisla 
tive Assembly, The Congress won 44 seats, Congress Nationalists 11, In- 
dependents 22, Europeans 11, Officials 26 and nominated members 15. 
With the support of the Europeans, officials and nominated members, the 
Government could secure the help of 50 members only. On the other 
hand, the total strength of the Congressmen and Congress Nationalists 
was 55, The result was that the Muslims under the leadership of Mr. 
ean held the balance between two blocs. When the Report of the 
oint Select Committee came for discussion in the Central Assembly in 
February 1935, the Congress demanded that the recommendations of the 
Report should be rejected completely because they were no more than 
the usual imperalist device to deprive the Indian people of the power to 
assume charge of their affairs. The Congress motion was lost by 72 to 
61. Mr. Jinnah himself moved three resolutions in the Central Assembly 
and those were carried with the support of the Congress. The first reso- 
lution aes pi the Communal Award until the Indians by mutual agree- 
ment could put forward another scheme. The second resolution criticis- 
ed the nature of provincial autonomy but conceded that it represented a 
real advance as the scope of provincial autonomy was more than that of 
dyarchy. The third resolution dealt with the All-India Federation which 
was to be established in the future. To quote Jinnah, “I believed that 
it means nothing but the absolute sacrifice of all that British India has 
stood for and developed in the last 50 years in the method of progress 
in the representative form of Government.” 

Provincial Electi 

_, As the princes were not willing to join the All-India Federation pro- 
vided in, the Government of India Act, 1935, the British Government 
decided to inaugurate the provincial part of the Act and elections were 
actually held in the beginning of 1937. Mr. Jinnah had been away from 
India for more than 2 years (1933-6). In the Bombay session of the All- 
India Muslim League held in April 1936, Mr. Jinnah was empowered to 
constitute a Central Election Board under his own presidentship to fight 
the provincial elections. In his election speeches, Mr, Jinnah emphasized 
the point that the Congress should not challenge the position of the Mus- 
lim League as the only representative organisation of the Muslims and it 
should campaign itself only to the Hindus, While inaugurating the Mus- 
lim League election campaign in Bengal Mr. Jinnah declared: “I warn 
my Hindu friends and the Congress to leave the Muslims alone. We 
have made it clear and we mean it that we are ready and willing to CO- 
operate with any group or groups of progressive and independent char- 
acter, provided that their programme and our programme are approxt 
mately the same. We are not going to be the camp followers of any 
party or organization. Pandit Jawaharlal Nehru is reported to have said 
in Calcutta that there are only two parties in the country, namely, the 
Government and the Congress, and the others must line up. I refuse to 
line up with the Congress. There is a third party in this country an 
that is the Moslems. We are not going to be dictated to by anybody. 


Jawaharlal Nehru did not like this assertion of Mr. Jinnah as he be- 
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were 


fieved that the economic interests of the Hindus and the Muslims 

he same. To quote him, “I come into greater touch with the Madem 
j than most of the members of the Muslim League. 1 know 

‘Bbout their hunger and poverty and misery than those 

Of percentages and seats in the Councils and places in 

When the results of the elections for Provincial Assemblies were de- 
it was found that out of a total of 1,585 seats, the Congress was 

ble to capture 711 and out of them, only 26 were im 

9 Muslim seats, the Muslim League was 


is worthy of notice that the Muslim League was 
¥inces in which the Hindus were in majority and pot so in pro 
‘Yinces where the Muslims were in majority. In Bengal, out of 119 Mus 
Fim seats, it was able to capture 37 seats only. In the Punjab, out of = 


Muslim seats. the League got only 1 scat. In the North-Western Front 
Province and Sind, the Muslim League did not win even one sat. 
a 


~ Formation of Congress Ministries and Muslim League 
After the elections were over, the Congress was able to form minis 
In the case of U.P., the Com- 


tries in seven and later on eight provinces. 

| gress and League had fought the elections on a common platform. It 
Was understood that the Muslim League would be offered two places in 
, the ministry. Out of 64 Muslim seats, the had won 24, Indepen- 
= dent Muslims 30, the National Agricultural Party 9 and the 

only 1. One view is that the Muslim League was not prepared to 

— its members to join the Congress ministry because the Congress demanded 
the complete merger of the Muslim League Party in the Congress Party. 
Tt also demanded that the Muslim League Parliamentary Board should 


be dissolved and no candidate should be set up 
t such terms were neces- 


byelection. The point of the Congress was t vad 
sary for the purpose of maintaining discipline among the | of ie 
ministry. Mr. Jinnah declared that the Congress was drunk with vie 


tory.” He also considered those terms “as a direct rebuff" and 
that “the Muslims can expect neither justice nor fairplay under cone 
Government.” He attacked the Congress as a Fascist Hinda. body 

Was out to.crush all the parties in the country, 


e. 
_ Maulana Abul Kalam tells us hat the Musin Tae ra to 
in the U.P. Ministry because Jawahar ru it Chou- 
ahr Khaliquzzaman, he nt League Janer of the United Provinces, 
that the Muslim League could get only one place in y TI 
was not acceptable to the Muslim League because the = erie situ- 
ae was such that both Choudhry aioe re pane : 
n had to be taken into the pear se Muslim I 0 ithe 
Ministry. On this point, Brai ord observes: “On e eve 1 Y 
"o Ee United Provinces, a leading Muslim ot 
Ae hitherto belonged to the Congress Pay aang EA Aa 
ught he would be defeated and went over a Ne ae 


the Ministry. This man asked to 
be rewarded with a cabinet post. V 
= Congress refused—as any British party 
T t 

e consequences were paies n oni thie Com Sant the 
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strength of this and similar cases accused it of being a totalitarian party 
which sought to monopolise power.” (Subject India, p. 83). 

Jawaharlal Nehru tells us that he was not anxious to include the 
League members in the Congess Ministries as they were big landlords and 
the Congress was determined to carry out its programme of agrarian re- 
forms and the Muslim Leaguers were bound to oppose the same. 


Mass Contact Movement 


At this time, the Congress launched the Mass Contact Movement 
whose object was to win over the Muslims to the Congress fold. In his 
presidential address to the All India National Convention held at Delhi 
on 19 March, 1937, Jawaharlal Nehru “attributed the failure of the 
Congress to capture Muslim seats to neglect of work among the Muslim 
masses and said that it was now for us to go ahead and welcome the Mus- 
lim masses and intelligentsia to our great organisation.” On reading this 
news, Sir Muhammad Iqbal wrote a confidential letter to Mr. Jinnah on 
20 March, 1937 from Lahore. In that letter, Iqbal observed: “I sup- 
pose you have read Pt, Jawaharlal Nehru’s address to the All-India 
National Convention and that you realise the policy underlying it in so 
far as Indian Muslims are concerned...... I therefore suggest that an 
effective reply should be given to the All-India National Convention... 
To this Convention you must restate as clearly and as strongly as possible 
the political objective of the Indian Muslims as a distinct political unit 
in the country.” This was actually done by Mr. Jinnah while presiding 
over the Lucknow Session of the Muslim League held in October 1937. 
Jinnah’s words were: “I want the Muslims to ponder over the situation 
and decide their fate by having one single, definite uniform policy which 
should be loyally followed throughout India.” 


Lucknow Session of the League 


The Lucknow Session of the Muslim League held in October 1937 is 
very important’ for the Muslim League as it was in this session that Sir 
Sikander Hyat Khan, Premier of the Punjab, Fazl-ul-Hug, Premier of 
Bengal and Sir Muhammad Saaduallah, Premier of Assam declared that 
they were going to advise the Muslim Members of their political parties 
to join the Muslim League. It is pointed out that soon after the League 
Session at Lucknow in October 1937, as many as 90 branches of the Lea: 
gue were established in the United Provinces and 40 in the Punjab. 
Nearly 100,000 new members were enrolled in the United Provinces. 
Mr. Jinnah was helped in his task by the Muslim students from Aligarh 
and village Mullahs who saw in the Congress Muslim mass contact cam- 
paign a threat to their own authority. 


The Muslim League became aggressive. It debarred from its mem: 
bership those persons who were also the members of the Congress. Even 
disciplinary action was taken against them. Wazir Hassan and Yakub 
Khan left Muslim League in disgust. In his letter addressed to the Pre- 
sident of the Muslim League, Wazir Hasan wrote: “I, therefore, take 
leave of you, deploring the ruinous path of disunity and separation which 
is being shown to our people to follow now. I am confident that the 
true interests of the Muslims of India lie not that way but in the closest 
unity with Indian National Congress.” Yakub Khan declared: “I have 
resolved to devote all my spare time to the service of Islam and the Mus- 
lim Community. This I intend doing by organising Indian Mussalmans 
on healthier lines of harmony and goodwill towards their fellow nationals 


in India.” 
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League Propaganda Against Congress Ministries 


Mr. Jinnah also began to attack the Congress and the Congress Minis- 

He alleged that malicious propaganda was being carried on against 
the Muslim League with a view to discredit it. In his presidential ad- 
dress to a special session of the Muslim League held on 17 and 18 
April, 1938. Mr. Jinnah objected to the use of Bande Matram song in 
the legislatures. Referring to the Congress Governments, Mr. Jinnah ob- 
served: “They are pursuing a policy making Hindi a compulsory langu- 
age, which must,...destroy....the spread of the development of Urdu 
and what is worse still is that Hindi with its Hindu Sanskritous literature 
and philosophy and ideals will and must necessarily be forced upon the 
Muslim children and students”. He also alleged that serious difficulties 
were being placed in the way of the Muslims enjoying religious freedom. 
He was obsessed with the idea of Hindu Raj and he declared that all 
notions and dreams of such a Raj “must be abandoned”. While presid- 
ing over the Patna session of All-India Muslim League held from 26 to 
29 December, 1938, Mr. Jinnah condemned the Wardha Education 
Scheme and Vidya Mandir Scheme and ridiculed Mahatma Gandhi as 
their author. To quote Mr. Jinnah, “The genius behind these was Mr. 
Gandhi and it was Mr. Gandhi alone who described the very ideals with 
which the Congress started its career and converted it into a communal 
Hindu body, with a view to a revival and propagation of Hindu culture.” 
While speaking at the Sindh Muslim League Conference held on 8 
October, 1938, Mr, Jinnah observed: “The Congress is fighting for dom- 
ination over the Muslims. It is rank madness but that has seized the 


Congress and it is against the design—that mad ideal—that I have re- 
belled,” 


tries. 


The Muslims condemned the Vidya Mandir Scheme of the Central 
Provinces. Their contention was that the word Mandir was a Hindu 
name. For the Muslims, a Hindu temple was a place where idols yar 
worshipped and that was a deliberate affront to Islam which condemne 
Idolatry. Moreover, the Vidya Mandir schools were managed by ommy 
tees elected on joint electorates. The complaint of the Muslims was a 
no provision was made for separate Muslim schools or for the training $ 
Urdu speaking teachers. The Muslims of the Central Povinces pan o 
the extent of resorting to direct action against the Vidya Mandir eme. 


The Muslim League condemned the Bande Mataram as the me 
anthem. It characterized the anthem as “positively anti-Islamic a ; eo 
atrous in its inspiration and ideas.” The Muslim League plaice ‘be 
inquiry Committee to find out the grievances of the sei rare oS 
Congress Provinces. The report was published towards the En REAT 
and came to be known as the Pirpur Report after the meee fiy RET 
man, Rajya Sayyid Muhammad Mahdi of Pirpur. The g5 Hite 
the “closed door” policy of the Congress and declared that Par am ie 
Government was not workable in India. It was alleged that a iB ee 
of public appointments due regard was not paid to the pe et oats Bag 
ance of the Muslim Community in India. It was alles Said h he 
the anthem, the reverence paid to Mr. Gandhi, the emp a ee 
Mahatma himself on cow protection, all these are spe pi the Muslim 
and far-reaching attack on the civic and cultural rights o a the 
Community, but its most insidious feature is the attempt to 
use of Hindi at the expense of Urdu.” 


The Working Committee of the Bihar Muslim League PPO aR 
enquiry committee and the report submitted by it came to De 
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the Shareef Report after the name of its draftman, Mr. S. M. Shareef. 
This Committee was set up to enquire into the grievances of the Bihar 
Muslims and its Report embodied allegations of a very serious nature, 
although there was no substance in them. 


After the resignation of the Congress Ministries in October-November, 
1939, Fazl-ul-Huq issued a statement to the press and later on the same 
was embodied in a pamphlet entitled “Muslim Sufferings under Congress 
Rule”. This contained stories which had absolutely no truth in them, 
In 1946, a book entitled “It Shall Never Happen Again” was published 
by the Muslim League. It covered $2 articles from the Dawn and it re- 
ferred to the alleged sufferings of the Muslims in the Congress-governed 
Provinces. It was stated there that the principal sufferers were the Mus- 
lims and that was due to the deliberate policy followed by the Congress. 
All sorts of cock and bull stories were given in that book. Referring to 
their attack on Tirath Bazar, Sitapur, it was stated that about 400 Hindus 
armed with Lathies, swords, spears and other deadly weapons appeared 
on the scene with cries of “Gandhi Mahatma ki Jai” and suddenly attack- 
ed the Muslim shopkeepers and looted and plundered their goods. It 
was also alleged that the prominent Congress Leaders of the place took 
a leading part in the loot and plunder. About Banaras it was said that 
the leading Congressmen including the President and secretary of the city 
Congress Committee and the two Central M.L.A.’s divided themselves into 
groups and one group sat at one police station. Whenever a Muslim 
happened to come with a report of some injury done to him or to some 
other Muslim, the Congressman sitting at the police station laughed at 
him and sent him away without allowing the police to record the com- 
plaint. About the Lalpura village in Patna District, it was alleged that 
in the name of village uplift, Congress preachers “incited Hindus against 
Muslims. The result was that hundreds of Hindus of Lalpura and other 
places caused a serious riot in which a Muslim almost lost his life”. The 
entire book covering 264 pages was full of allegations of this nature. In 
the article written by Mr. Jinnah himself, it was contended that democracy 
was not suited to India. Mr. Jinnah also referred to the alleged Con- 
gress atrocities and charged the Congress with power intoxication. To 
quote Mr. Jinnah, “The Working Committee (of the Congress) arrogated 
to itself the position of a parallel Central Government to whom the Pro- 
vincial Governments were responsible.” Referring to Maulana Azad, 
Rajendra Prasad and Patel to whom the different provinces were assigned 
in order to bring about administrative coordination, Mr. Jinnah observed: 
“Regional dictators were appointed and the Ministers were entirely sub- 
ject to their orders generally and no Provincial legislation could be en- 
acted without their approval.” About Bande Matram, the Congress Flag 
and Hindi, Mr. Jinnah observed: “in the six Hindu Provinces, a Kultur- 
kampf was inaugurated.” 


It was rightly pointed out by Dr. Rajendra Prasad that the Muslim 
League adopted Hitler's tactics of inventing false charges and exaggerat- 
ing small ones into Himalayan blunders. The same thing was repeate 
again and again so that it may look like truth. All kinds of falsehoods 
were invented by the Muslim League with the object of creating bitter- 
ness in the minds of the Muslim Masses with a view to prepare them for 
demanding Pakistan. 


The Congress made an offer to the Muslim League to get the alleged 
atrocities investigated through Sir Maurice Gwyer, Chief Justice of the 
Federal Court of India or some other person of the similar status. The 
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simple reply of Mr. Jinnah was that the Viceroy was asked to consider 
the whole question and nothing was done to substantiate the truth of the 
allegations made against the Congress Ministries. 


After the resignation of the Congress Ministries in October-November, 
1939, the Muslim League celebrated on 22 December, 1939 “The Deli- 
verance Day” throughout India. The following resolution was passed by 
the Muslim League meetings on that date: “That the Congress Ministries 
both in the discharge of their duties of the administration and in the 
Legislatures have done their best to flout the Muslim opinion, to destroy 
Muslim culture, and have interfered with their religious and social life, 
and trampled upon their their economic and political rights; that in mat- 
ters of differences and disputes the Congress Ministries invariably have 
sided with, supported and advanced the cause of the Hindus in total dis- 
regard and to the prejudice of the Muslim interests.” 


The truth is that the Congress Ministries had treated the Muslims 
well, They could not afford to do otherwise. They wanted independence 
for their country and no wonder they had to care for the goodwill of all, 
including the Muslims. . Nothing was done deliberately to injure the 


says: “The Congress Ministries had not lent themselves to a policy of 
communal injustice, still less of deliberate persecution.” 


During 1938 and 1939, there was correspondence between Mr. Jinnah 
on the one hand and Jawaharlal Nehru, Subhash Chandra Bose, Mahatma 
Gandhi, Dr. Rajendra Prasad and Sir Tej Bahadur Sapru but nothing 
came out of it. The contention of Mr. Jinnah was that the Congress 
must recognise the Muslim League as the sole representative organisation 


of the Muslims of India. Nehru was not prepared to admit this as the 
Congress stood for all the people of India including the Muslims. ta 
only outcome of this correspondence was that it, added to the prenen i 
Mr. Jinnah in the eyes of the Muslims of India. Mr. Jinnah also co 
solidated his position during this period. 5 

A reference may be made to two statements of Mr. Jinnah ee by 
him in 1939 regarding the position of the Muslim League and a Zouk 
dent vis-a-vis the politics of India. The first statement is to the ee 5 
effect: “The British public may be misled by certain propagan a 
Muslims are against the freedom of India. We want freedom an hins x y 
but the question is, whose freedom and liberty? Muslim In pas aa 
be free and enjoy liberty to the fullest extent and develop its own p 


cal, economic, social and cultural ines a p rage gent 
; while wishi 7 
and not to be dominated and crushed, he Englishman 


and giving it fullest scope to do likewise. I know that t ae 
who has developed in his own country a system of paciame ie (2 0p led 
ment cannot think of anything else but what has wor £ APRI oduntry 
loped through the centuries as the only pattern fon a iments tried 
in the world. But he must dismiss from his mind the © Pe Government 
in Canada and Australia where after all the foundations 

ue suited to the genius of the pong m 

oubtful as to how it will work in si en here 
powerful rival communities like the Boers and the Bni a oen 
the differences between them are not so fundamental ^ did not sub- 


Hindus and Muslims. Even Ireland, after ete: à 
mit to the British Parliament in spite of the close affinity with the Eng 
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lish and Scotch. I may refer to Lord Morley’s dictum that the fur coat of 
Canada would not do for the extremely tropical climate of India. 


“The Congress insistence that they, and they alone, represent the 
people of India is not only without any foundation, but is highly detri- 
mental to the progress and advancement of India. They know that they 
do not represent the whole of India, not even all the Hindus, and cer- 
tainly not the Muslims, who are often wrongly described as a minority in 
the ordinary sense as understood in the West. They are in a majority in 
the North-West and in Bengal, all along the corridor stretching from 
Karachi to Calcutta. That part of the Indian continent alone has double 
the population of Great Britain and is more than ten times in area. 
Until the Congress come down to earth and face realities, they will be 
wholly responsible for blocking the progress of India, and unless they give 
up the Fascist and authoritarian basis of their policy and programme 
which they are vigorously following, there cannot be any peace in India.” 


The second statement was in these words: “We had many difficulties to 
face from January 1989 right up to the declaration of war. We had to 
face the Vidya Mandir in Nagpur. We had to face the Wardha Scheme 
all over India. We had to face ill-treatment and oppression to Muslims 
in the Congress-governed Provinces. We had to face the treatment meted 
Out to Muslims in some of the Indian States such as Jaipur and Bhav- 
nagar. We had to face a vital issue that arose in that little state of Raj- 
kot. Rajkot was the acid test made by the Congress which would have 
affected one-third of India. Thus the Muslim League had all along to 
face various issues from January 1939 up to the time of the declaration 
of war. Before the war was declared the greatest danger to the Muslims 
of India was the possible inauguration of the Federal scheme in the Cen- 
tral Government. We know what machinations were going on. But the 
Muslim League was stoutly resisting them in every direction. We felt 
that we could never accept the dangerous scheme of the Central Federal 
Government embodied in the Government of India Act, 1935. I am sure 
that we have made no small contribution towards persuading the British 
Government to abandon the scheme of Central Federal Government. In 
creating that mind in the British Government the Muslim League, I have 
no doubt, played no small part. You know that the British people are 
very obdurate people. They are also very conservative; and although 
they are vety clever, they are slow in understanding. After the war was 
declared, the Viceroy naturally wanted help from the Muslim League. It 
was only then that he realised that the Muslim League was a power. For 
it will be remembered that up to the time of the declaration of war, the 
Viceroy never thought of me but of Gandhi and Gandhi alone. I have 
been the leader of an important party in the Legislature for a consider- 
able time, larger than the one I have the honour to lead at present, the 
Muslim League Party in the Central Legislature. Yet the Viceroy never 
thought of me before. Therefore, when I got this invitation from the 
Viceroy along with Mr. Gandhi, I wondered within myself why I was so 
suddenly promoted and then I concluded that the answer was the ‘All 
India Muslim League,’ whose President 1 happen to be. I believe that 
was the worst shock that the Congress High Command received, because 
it challenged their sole authority to speak on behalf of India. And it is 
quite clear from the attitude of Mr. Gandhi and the High Command that 
they have not yet recovered from that shock, My point is that I want 
you to realise the value, the importance, the significance of organising 
ourselves. I will not say anything more on the subject.” 
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The Second World War and Muslim League 


The Second World War was declared in September 1989, The 
Working Committee of the Congress met after the declaration of War to 
review the situation and passed lengthy resolutions. It was contended 
that India had been declared a belligerent country without the consent 
of the people of India “whose declared wishes in such matters have been 
deliberately ignored by the British Government.” The Working Commit- 
tee declared its “entire disapproval of the ideology and practice of Fascism 
and Nazism and their glorification of war and violence and suspension of 
the human spirit.” The Working Committee “further laid down that the 
issue of war and peace for India must be decided by the Indian people 
and no outside authority can impose this decision upon them, nor can the 
Indian people permit their resources to be exploited for imperialist ends.” 
The Congress demanded that the British Government must declare her 
war aims and India should be immediately declared independent and 
given the right to frame a constitution for herself through a Constituent 
Assembly based on adult franchise. 


The Working Committee of the Muslim League also met after the 
declaration of war and passed the following resolution: “The Working 
Committee of the All-India Muslim League appreciate the course adopted 
by His Excellency the Viceroy in inviting Mr. M. A. Jinnah, President _ 
of the All-India Muslim League, and apprising him of the international 
situation resulting in war, and his own views, to be conveyed to the Mus- 
lim League. The Working Committee have given their most earnest con- 
sideration to His Excellency the Viceroy’s views conveyed to them by the 
President and also to the pronouncement made by the Viceroy since the 
declaration of war by Great Britain as also His Excellency’s address to 
the members of the Central Legislature on the llth of September, 1939. 


“The Committee are of opinion that the views ex by the 
Council of the All-India Muslim League by its resolution No. 8 of the 
27th of August, 1939, in the following words—'While deploring the policy 
of the British Government towards the Muslims of India by attempting 
to force upon them against their will a Constitution, and in c 
the Federal scheme as embodied in the Govemment of India, Ary 1935, 
which allows a permanent hostile communal majority to trample e 
their religious, political, social and economic rights and the ode neglect 
and indifference shown. by the Viceroy and the Governors in the ae 
governed provinces in exercising their special powers to ste? kr 
secure justice to the minorities; and towards the Arabs in Palestin 


refusing to meet their demands, holds the view that in these circumstances 
if the British Government desires to enlist the support and te ee 
of the Muslims of the world, and particularly piume ETENE "of India 
future contingencies it must meet the demands of the Muslims o 


without delay,’—are the true sentiments and opinions of the Mussalmans 


of India. re 
i i f His Excel- 
“The Working Committee appreciate the declaration of 
lency the Viceroy, “Witch is in fa Tintecest ral a and particularly the 
Musalmans, that the Federal Scheme embot! h : x 
India Act, 1935, has been suspended. They wish that paper 
suspended it had been abandoned completely and gee p ST O 
Majesty’s Government that they should do so without p te ee cecal 
Committee desire to make it clear that they do not re og a RE ERT 
objective’ of His Majesty's Government referred to by ps pennant 
his address to the members of the Central Legislature a 
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upon the British Government to review and revise the entire problem 
of India’s future Constitution de novo in the light of the experience gain- 
ed by the working of the present provincial constitution of India and de- 
velopments that have taken place since 1935 or may take place hereafter. 


“The Committee in this connection wish to point out that Muslim 
India occupies a special and peculiar position in the policy of India and 
for several decades it had hoped to occupy an honourable place in the 
national life, government and administration of the country and worked 
for free India with Free and Independent Islam in which they could play 
an equal part with the major community with complete sense of security 
for their religious, political, cultural, social and economic rights and inter- 
ests; but the developments that have taken place, and specially since the 
inauguration of the provincial constitution based on the so-called demo- 
cratic parliamentary system of government, and the recent experiences of 
over two years have established a permanent communal majority and the 
domination of the Hindus over the Muslim minorities whose life and 
liberty, property and honour are in danger and even their religious rights 
and culture are being assailed and annihilated every day under the Con- 
gress Governments in various provinces.” 


In his statement of 18 October, 1989, Lord Linlithgow tried to de 
„fend the British position by saying that the British Government was 
bound by its pledge of giving India Dominion Status. He also referred 
to the establishment of a consultative group consisting of the represen- 
tatives of all major political parties and the Indian princes. Fhe Work- 
ing Committee of the Congress saw no substance in this statement and by 
a resolution of 22 October, 1939, it called upon all the Congress Minis- 
tries to resign. Sir Samuel Hoare, then Secretary of State for India, sug- 
gested that the Executive Council of the Viceroy should be expanded by 
including in it the representatives of the major political parties. The 
Viceroy held negotiations with the Congress and Muslim League leaders 
and asked to explore the possibility of some agreement in the Provincial 
field. While these discussions were going on in November 1939, Mr. 
Jinnah offered five terms for an interim settlement with the Congress for 
the duration of the war. Those terms were the establishment of coalition 
ministries in the Provinces, the Congress acceptance of the formula that 
no legislation affecting the Muslims would be passed by a Provincial 
Lower House if two-thirds of the Muslim representatives in that House 
were opposed to it, and undertaking from the Congress not to fly their 
flags on public institutions, and understanding as regards the singing © 
Bande Mataram and a Congress undertaking to cease its hostile campaign 
against the Muslim League. However, these proposals were not accepte 
by the Congress. 


Tentative Proposals of Jinnah (1940) 


Although the Congress had rejected the offer, negotiations continued 
between the Viceroy and Mr. Jinnah. On 1 July, 1940, while Mr. Jin- 
nah was at Simla, he forwarded the following suggestions marked as “Ten 
tative Proposals” to the Viceroy: 


“That no pronouncement or statement should be made by His 
Majesty’s Government which would in any way militate against the basic 
and fundamental principles laid down by the Lahore Resolution of divi 
sion of India and creating Muslim States in the north-west and eastern 
zones; and it may be stated that that ideal now has become the universal 
faith of Muslim India. 
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“That His Majesty's Govenment must give a definite and categorical 
assurance to the Musalmans of India that no interim or final scheme of 
constitution would be adopted by the British Government without the 
previous approval of Muslim India. In view of the rapid developments 
in Europe and the grave danger that is facing India it is fully realised 
that everything should be done that is possible to intensify war efforts 
and mobilise all the resources of India for her defence, for the pal 
of maintaining internal security, peace and tranquillity, and to w off 
external aggression. But this can only be achieved provided the British 
Government are ready and willing to associate the Muslim leadership as 
equal partners in the Government both at the Centre and in all the Pro- 
vinces. In other words, Muslim India leadership must be fully trusted as 
equals and have equal share in the authority and control of the Govern- 
ments, Central and Provincial. 


“Provisionally and during the riod of the war, the following steps 
should be taken to comply with the formula, namely, co-operation with 
the Government with equal share in the authority of the Government: 


“(a) That the Executive Council of the Viceroy should be enlarged, 
within the framework of the present constitutional existing law, the addi- 
tional number to be settled after further discussion but it being under- 
stood that the Muslim representation must be eg to that of the Hindus 
if the Congress comes in; otherwise they should have the majority of the 
additional members as it is obvious that the main burden and the respon- 
sibility will be borne by the Musalmans in that case. 


“(b) That in the provinces where Sectio: 
non-official Advisers should be appointed, the number to, 
further discussion, and the majority of the non-official Ad 
the representatives of Musalmans; and where the provin 5 
by a combination of parties or ‘coalition,’ naturally it would be for the 
parties concerned to adjust matters by agreement among themselves. 

d be a War Council consisting of not less than 
vi ident, to be presided over by His Ex- 
the expression ‘War Consultative Com- 

ith, and hen 

cs ituati i from time to time, and advise the 
e general situation as it may develop from time eh the prosecution i: 
the fullest development of defence 


possible and of finance and to make a thorough economic and industrial 


drive. On this body it will not be difficult 
and full co-operation of the Indian Princes, an ! hat 
they would have no difficulty in Joie it. nh Stites ae 
the association of the Princes can be secured. i ‘ zi 
tation of the Muslim India must be equal to that of Hindus if the Con 
gress comes in, otherwise they should have the majority. 


ve | he proposed War 
Finally, the representatives of the Musalmans on tae P 

Council and the Fiecutive Council of the ghee Cees oF ihe 
additional non-official Advisers of the Governors, show 

Muslim League.” 


i i ly, 1940, as follows: “I 
e NER bacia Jinah = ey memorandum headed 


am much obliged for the private and AS 
‘Tentative Propo which Lies were kind enough A oy a Pia: 
letter to my Private Secretary on July J, I note the poin Ce SEEE 
graph 1 of that memorandum, and in the first sentence O : ARA 
both of which you emphasised in our recent conversation. I welcome a 


“(c) That there shi 
fifteen members, including the Pres 
cellency the Viceroy. I do not like 
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the amplification, as putting me in fuller possession of your mind, of that 
conversation represented by the balance of your letter. But certain of 
the points taken suggest there may be same slight misapprehension, which 
you will I think, agree that it would be desirable that I should clear with- 
out delay. 


“As regards my expansion of the Executive Council, this would, as 
you rightly observe in your memorandum, be within the existing consti- 
tutional scheme. In other words, any council so expanded would co 
operate as a whole and as a single Government of India. It is not a case 
of striking a balance between the different interests or of preserving the 
proportions between the important parties. As you yourself indicated in 
the course of our conversation, there are parties other than either Con- 
gress or the Muslim League who may fairly claim to be considered for 
inclusion, and there is a very definite limit of numbers to any possible 
expansion. At the same time I readily accept the importance, in the 
event of any expansion, of securing adequate representation of Muslim 
interests and that is a point which I would bear in mind. 


“There is, however, as you will see from my explanation, no ques 
tion of responsibility falling in greater or less degree on any. particular 
section. Responsibility will be that of the Governor-General-in-Council 
as a whole. Again, it will be clear that under existing law and practice 
it must remain with the Secetary of State, in consultation with the Gov- 
ernor-General, to decide upon such names as we may submit to His 
Majesty the King for inclusion in the Govenor-General’s Executive Coun- 
cil, and such persons cannot be the nominees of political parties, however 
important, though it may, of course, be assumed that both the Secretary 
of State and the Governor-General would, in all cases, do their utmost to 
select persons from the various sections of the community. 


“I need not remind you that under law the whole responsibility of 
Government in Section 93 provinces vests exclusively in the Governor, 
although a Governor can, of course, take advantage of the assistance of 
any advisers he may appoint. Whether, and if so at what point and in 
what strength, non-official Advisers from political parties should be ap 
pointed in provinces under Section 93 administration, in the event of an 
expansion of the Governor-General’s Council would clearly call for con- 
sideration in the light of circumstances of each province. You will, I 
think, agree with me also that the importance of the community from 
which Advisers are drawn in a particular province has a direct bearing. 


_. “Your idea for a War Council is, in my view, well worth-while con- 
sidering, though details would have to be worked out. Here again there 
are, of course, many parties to be considered other than the Muslim Lea- 
gue or the Congress. 


“As regards Section III of your memorandum, I ought, I think, ta 
make it clear that it would be constitutionally impossible for the choice 
of Muslim gentlemen to be appointed to any expanded Executive Coun- 
cil or as non-official Advisers to rest with the Muslim League. But in 
the contingency envisaged you need not fear that any suggestion you may 
put forward would not receive full consideration. 


“Let me, in conclusion, thank you again for your very clear and valu- 
able memorandum. I realise, of course, fully that it is not merely private 
and personal, but that, in your own words, it embodies a tentative pro 
posal. I am sure that you will agree with me that it is well that there 
should be no misunderstanding on the important points on which I have 
touched above.” 
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Pakistan Resolution (1940) 


At this stage, it seems desirable to refer to the circumstances which 
led to the passing of the Pakistan Resolution at Lahore on 23rd March, 
1940. It was in October 1938 that a resolution was passed by the Sind 
Muslim League Conference held at Karachi, The reso ution was in these 
words: “This Conference considers it absolutely essential in the interests 
of an abiding peace of the vast Indian continent and in the interests of 
unhampered cultural development, the economic and social betterment, 
and political self-determination of the two nations known as Hindus and 
Muslims, to recommend to All-India Muslim League to review and re- 
vise the entire question of what should be the suitable constitution for 
India which will secure honourable and legitimate status due to them, 
and that this conference therefore recommends to the All-India Muslim 
League to devise a scheme of Constitution under which Muslims may 
attain full independence.” The resolution also disapproved of the 
scheme of the All-India federation as embodied in the Government of 
India Act, 1935 and urged the British Government not to enforce it as 
it was detrimental to the interests of the Muslims. 


When the annual session of the All-India Muslim League was held 
at Patna in December 1938, a resolution was passed by which the Presi- 
dent of the Muslim League was given the authority to adopt such course 
as might be necessary with a view to exploring a suitable alternative to the 
Government of India Act, 1935 which could safeguard the interests of the 
Muslims of India. When the Working Committee of the All-India Mus- 
lim League met at Meerut on 26 March, 1939, a Committee was appoint- 
ed to examine and report on the various draft schemes “already propound- 


Muslim and Hindu India. These schemes were before the Committee 
which had been set up by the Working Soa st of the League. The 
Committee was not pledged to any particular scheme. =; 3 
the whole question pae produce a scheme which according, to, the Com 
mittee, would be in the best interests of the Muslims of India. 


The Committee appointed by the Muslim League examined a num- 
ber of schemes. The Eemnes of Dr. Iqbal and Ce M Spe 

have already been discussed above. Dr. Syed Abdul Latis Hy ape 

Decean published his scheme in 1939. The Indian Fe enna ae A 
consist of four Muslim cultural zones and eleven Hindu cultur Ferner 

The four Muslim cultural zones were the North-West bloc cai E 

Sind, Baluchistan, the Punjab, North-West Frontier R, een 

Indian States of Khairpur and Bahawalpur, the North-] a Oe ban 

ern Bengal and Assam, the Delhi-Lucknow bloc extending ee e en 

ern border of Patiala to Lucknow and the Deccan bloc em Aae 

state of Hyderabad and including @ strip of territory m es e ‘carey ai 

an opening to the sea. It is interesting to know that i oe aa er 

lims were in a hopeless minority in the state of Hyderabad, rere 

wanted a Muslim zone for that area as he belonged to Hyderabad. 
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himself was an Urdu speaking Muslim, he advocated the creation of the 
Delhi-Lucknow bloc. Dr. Latifs view was that such a zone could be 
created by the exchange of population. His scheme provided for a weak 
centre having control over Defence, Foreign Affairs, Commerce and Com- 
munications. The residuary powers were to be with the provinces. Dr. 
Latif was not in favour of a Parliamentary form of Government in India 
as that would have meant the rule by the Hindus. Therefore, he sug- 
gested the creation of a composite executive drawn from all parties or 
groups. Dr. Latif was in favour of giving the ports of Calcutta and Mad- 
ras to the Muslims, 


The Aligarh scheme was prepared by Professor Syed Zafar-ul-Hasan 
and Dr. Mohammad Afzal Husain Qadri of the Aligarh Muslim Univer- 
sity. According to it, British India was to be divided into three indepen- 
dent, sovereign states. There were to be two Muslim states of North- 
West India and Bengal and the Hindu state known as Hindustan was to 
cover the rest of British India. The Muslim state of North-West India 
was to be known as the Pakistan Federation and Bengal was to be knowm 
as the Muslim Federation. Hyderabad with its old dominions of Berar 
and Carnatic was to be created a sovereign state. Delhi and Malabar 
were to be raised to the status of Provinces in Hindustan so that they 

- may be able to protect the interests of the Muslims. All the towns of 
Hindustan with a population of 50,000 or more were to have the status 
of a borough with a large measure of autonomy. After the partition of 
British India, the Muslims in Hindustan were to be recognized as a sepa- 
rate nation and allowed to have their separate organization. 


In the summer of 1989, Nawab Sir Muhammad Shah Nawaz Khan of 
Mamdot was the President of the Punjab Provincial Muslim League. He 
published his scheme in a book entitled “The Confederacy of India”. 
According to his scheme, India was to be divided into five “countries”, 
viz., the Indus Regions, Rajistan comprising the states of Rajputana and 
Central India, the Deccan states built around the states of Hyderabad and 
Mysore, Bengal (excluding the Hindu districts in it but including parts 
of Assam and other states) and Hindu India lying in the Central Regiom 
and including all the territory not covered by the other four ‘countries’. 
There was to be no transfer of population as the same was inconvenient 
and expensive. The author was not in favour of a separate Muslim 


Federation. To quote him, “The foreign element amongst us is quite 


negligible and we are as much sons of the soil as the Hindus are. Ulti- 
mately our destiny lies within India and not out of it”. The scheme was 
silent with regard to the subjects to be assigned to the Confederacy of 
India. The cost of Defence was to be shared equally by the five mem- 


bers of the Confederacy. Fiscal policy was to be controlled by the Gentre. — 


The scheme said nothing about the constitutions of the five countries in 
which India was to be divided. 


Sir Abdoola Haroon put forward his own scheme. According to him, 
India was to be divided into two separate federations, each drawing 15 
support from one of the major communities in India. The Muslim 
Federation was to comprise the North-Western part of India and Kash- 
mir. However, nothing was said about Bengal and Hyderabad. Sir Ab- 
doola Haroon tells us that the Muslim League circles had begun drifting 
in the direction of “a separate federation of Muslim states and Provinces 
so that we are free, once and for all, from the Hindu molestation”. 


Sir Sikander Hyat Khan published his scheme in July 1939. It pro- 
vided for a two-tier federation, a regional and an All-India Federation. 
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India was to be divided into seven zones, viz, zone 1 consisting of Assam, 
Bengal, Bengal states and Sikkim, zone 2 consisting of Bihar and Orissa, 
zone 3 consisting of the United Provinces and U.P. States, zone 4 consist- 
ing of Madras, Travancore, Madras States and Goorg, zone 5 consisting 
of Bombay, Hyderabad, Western India States, Bombay States, Mysore and 
CP. States, zone 6 consisting of Rajputana States (excluding Bikaner and 
Jaisalmer), Gwalior, Central India States, Bihar, Orissa States, C.P. and 
Berar and zone 7 consisting of the Punjab, Sind, North-Western Frontier 
Province, Kashmir, Punjab States, Baluchistan, Bikaner and Jaisalmer. 
Each zone was to have its own legislature consisting of representatives of 
British India and Indian States within these zones. The Central Federal 
Assembly was to consist of 375 members, 250 from British India and 125 
from the Indian states. The Muslims were to be at least one-third of the 
total number of representatives in the Federal Assembly. The Viceroy 
was to be the Head of the Federal executive. The Federal executive was 
to have at least one representative from each zone. At least one-third 
of the ministers were to be Muslims. The Federal Government was given 
subjects like Defence, External Affairs, Communications, Customs, Cur- 
rency, etc. The residuary powers were to be with units. 

It is true that the Committee of the Muslim League examined the 
ne Lahore Session of the All-India Muslim Lea- 
gue held in March 1940, but the Committee was not able to recommend 
any particular scheme it preferred. In his Presidential address, Mr. Jin- 
nah pointed out that no final scheme had emerged from the Committee. 
As to what happened in the Working Committee of the Muslim League 
before the Lahore Resolution O 
Khan observes: “I have no hesitation i : h 
for drafting the original resolution. But let me make it clear that the 
resolution which I drafted was © 
mittee, and there is a wide fiyesi in fos reso nie 
one that was finally passed. The main difference 
lutions is that the A part of my resolution which related to the aes 
and co-ordination of the activities of the various units, was eliminated. 


i -Indi lim 

Whi idi er the Lahore Session of the All-India Mus 
eine untied on 22 March, 1940 that the Mussalmans were 
by any definition. To quote him, 
in earnest and sincere k secure 

$ i i i the only course 
peace and happiness of the people of this sub-continent, „cow 
open to us all's to allow the major nations separate homelandi b aE 
India into autonomous national States. There is no reason ty s E 
should be antagonistic to each other. On the other hand, the Baar fost 
the natural desire and efforts on the part of one to dominate 
order and establish political supremacy Ove r 
of the country will Ksappear. Jt will lead more towards natural goodwill 


by i i d they can live in comp 
by international pacts between them, kri Ae AR ve im Sendly sete 


mony with their neighbours. This wi AER Ed 
ment all the more easily with regard to minorities by recip 


ments and adjustments between Muslim India and Hindu India which will 
far more adequately and effectively safeguan 


d the rights and interests of 
Muslims and various other minorities. 


CIti 8 ¥EX i t to apprecia o 
nakan a, Ihab Se of Islam and Hinduism. They are not ee 
gions in the strict sense of the word, but are, in fact, quite different s00” 
orders, and it is a dream that the Hindus and Muslims 
a common nationality and this misconception 


te why our Hindu friends fail to 
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gone far beyond the limits and is the cause of most of our troubles and 
will lead India to destruction if we fail to revise our notions in time. 
The Hindus and Muslims belong to two different religious philosophies, 
social customs, literatures. They neither inter-marry, nor inter-dine and, 
indeed, they belong to two different civilisations which are based mainly 
on conflicting ideas and conceptions. Their aspects on life and of life 
are different. It is quite clear that Hindus and Mussalmans derive their 
inspiration from different sources of history. They have different epics, 
their heroes are different, and different episodes. Very often the hero of 
one is foe of the other and, likewise, their victories and defeats overlap. 
To yoke together two such nations under a single State, one as a numeri- 
cal minority and the other as a majority, must lead to growing discontent 
and final destruction of any fabric that may be so built up for the govern- 
ment of such a State.” 


On 23 March, 1940 was passed a resolution by the All-India Mus- 
lim League. It is known as the Lahore Resolution or the Pakistan Reso- 
lution. The resolution was in these terms: “Resolved that it is the con- 
sidered view of this session of the All-India Muslim League that no con- 
stitutional plan would be workable in this country or acceptable to Mus- 
lims unless it is designed on the following basic principle, namely, the 
geographically continuous units are demarcated in regions which should 
be so constituted, with such territorial readjustments as may be necessary, 
that the areas in which the Muslims are numerically in a majority as in 
the North-Western and Eastern Zones of India should be grouped to con- 
stitute ‘Independent States’ in which the constituent units shall be auto- 
nomous and sovereign. 


“That adequate, effective and mandatory safeguards should be spect 
fically provided in the constitution for minorities in these units and in 
these regions for the protection of their religious, cultural, economic, poli- 
tical, administrative and other rights and interests in consultation with 
them; and in other parts of India where the Mussalmans are in a majo- 
rity, adequate, effective and mandatory safeguards shall be specially pro- 
vided in the constitution for them and other minorities for the protection 
of their religious, cultural, economic, political, administrative and other 
rights and interests in consultation with them. 


“This session further authorises the Working Committee to frame a 
scheme of constitution in accordance with these basic principles providing 
for the assumption finally by the respective regions of all powers such as 
defence, external affairs, communications, customs and such other matters 
as may be necessary.” 


It is to be observed. that in the Lahore resolution, there is no mention 
‘of the word Pakistan. This name was given to this resolution later ọn. 
In his Presidential address in the Delhi session of the Muslim League held 
in 1943, Mr. Jinnah made it clear that the word Pakistan was coine 
neither by him nor by the Muslim League. To quote Mr. Jinnah, “You 
know perfectly well that Pakistan is a word which is really foisted upon 
us and fathered on us by some section of the Hindu press and also by the 
British press. Now our resolution was known for a long time as the 
Lahore resolution, popularly known as Pakistan. But how long are We 
to have this long phrase? Now I say to my Hindu and British friends: 
We thank you for giving us one word.” 


The Lahore resolution was vague in many ways. It did not clearly 
demarcaté the area in the North-Western and Eastern Zones of India 
which were to be grouped to constitute independent Muslim states. pee 
bably, the language used was deliberately ane vague in order to g 
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room to the leaders of the Muslim League for bargaining and manoeuvr- 
ing. It was rightly pointed out by Lord Mountbatten to the leaders of 
the Muslim League that the areas of Pakistan as envisaged in the Lahore 
Resolution did not include the entire Provinces of the Punjab, Bengal 
and Assam because the resolution specifically used the phrase “areas in 
which the Muslims are numerically in a majority as in the North-Western 
and Eastern Zones of India”. 


The Lahore Resolution was a personal triumph for Mr. Jinnah and 
it established his dictatorial leadership beyond all possibility of overthrow. 
On account of the Second World War, the British Government also began 
to rely more and more on the support of the Muslims, the Muslim Lea- 
gue and Mr. Jinnah. 


About the Lahore Resolution, Dr. Rajendra Prasad observed: “When 
insisted to elaborate the scheme and furnish details as regards the terri- 
tories to be included in the regions and other matters, he has refused to 


theocratic, oligarchic, totalitarian, or any other? (©) What is the pe pe 
of these independent States going to be with the British Empire and im 
non-Muslim Zones? (d) In case of breach of any of the mandatory as e- 
guards for the protection of the minorities, how, by whom and under 


what sanction are. these safeguards to: be enforced? (e) What are the 


he Muslim State or States? (£) What will 


territories to be included in t A : à 
be their resources and position? (g) What is the authority that will be 


in charge of defence, external affairs, etc.?” 


Regarding the importance of the Lahore Resolution, Dr. ae Bahna 
says: “The Lahore Resolution was the est pidua SA 
aspirations roused by leaders from Syed Abmed’s times. d i p nisations 
put so boldly as in 1940. It was vehemently criticise OY tarsi 
and individuals on several grounds and some poe Fi K reat and 
impossibility but its authors knew that it would, one cay, nderstood the 
these. who had statesmanship and political aaa rae eke Pegue 
danger lurking behind a demand of this character. t gare daren AE 
a new ambition and new, programme. A renewed stress tbe Be Be or: 
two-nation theory and communal difference were peng between the 
doubled energy. It was, therefore, natural that the heraa » 

Congress and the League be marred in their highest degree. 4 
A Muslim writer contends that the Lahore eax ie KAE 
mark in the history of India and that gt ie. ae 1 
Passing of that yesolusion, Mit a n dividuals, w 
olitics remained in the hands 0) * s suf- 
poke and inclinations. Very often, the collective good of the Muslim 
fered either at their hands or at 
lers. Dr. Iqbal and his followers 
Mrosliris but they were nor Aa R ea ASUT 
ulfil the aspirations of the Mustimè. heir organi- 
Muslims of F ndia were organised and Jearned e e be, the British 
sation was more important than the individaat Hae in India without 
Government came to realise that nothing oni sie League and Mr. 
the consent and approval of the Muslims, the 


Jinnah. 
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It looked strange to Mr. Jinnah that “men like Mr. Gandhi and Mr. 
Rajagopalachari should talk about the Lahore resolution in such terms 
as ‘vivisection of India’ and ‘cutting the baby into two halves’. Surely, 
today India is divided and partitioned by Nature. Muslim India and 
Hindu India exist on the physical map of India, I fail to see why there 
is this hue and cry. Where is the nation which is denationalised? India 
is composed of nationalities, to say nothing about the castes and sub- 
castes. Where is the central national Government whose authority is 
being violated? India is held by the British power and that is the hand 
that holds and gives the impression of a United India and a unitary Gov- 
ernment. Indian nation and Central Government do not exist. It is 
only the convenient imagination of the Congress High Command. It is 
pure intellectual and mental luxury, in which some of the Hindu leaders 
have been indulging so recklessly.” 


On 8 August, 1940 Lord Linlithgow made a statement on behalf of 
the British Government. This is known as the August Offer. It was 
clearly stated by the Viceroy that in view of the doubts as to whether the 
position of the minorities would be sufficiently safeguarded in any future 
constitutional change, the British Government reaffirmed its desire that 
full weight should be given to minority opinion. “It goes without saying 
that they could not contemplate transfer of their present responsibilities 
for the peace and welfare of India to any system of Government whose 
authority is directly denied by large and powerful elements in India’s. 
national life. Nor could they be parties to the coercion of such elements 
into submission to such a Government.” 


The Working Committee of the Muslim League welcomed that part 
of the August Offer which was condemned by the Congress. It was re- 
solved that the August Offer met the demand of the League “for a clear 
assurance to the effect that no future constitution, interim or final, should 
be adopted by the British Government without their approval and con- 
sent.” It was also declared that “the partition of India was the only 
solution of the most difficult problem of India’s future constitution.” In 


gii of this the Muslim League neither accepted nor rejected the August 


While addressing the Central Assembly in November 1940, Mr. Jin- 
nah emphatically declared: “And although I am pressed for time, I think 
I must tell the House the correct position. And I tell you and my Con- 
gress friends that they have still at the back of their mind the idea that 
the Congress and Congress alone represent the country, the people of 
India, the Indian nation, and so on; that they alone are the spokesmen, 
and that the Muslims and others are minorities. I say this on the floor 
of this Mouse that the reason why there has not been a settlement bet- 
ween the Hindus and Musalmans js that the Congress is a Hindu organi 
sation, whatever they may say—that the Hindu leaders and Congress 
leaders have had always at the back of their minds the basis that the 
Musalmans have to come within the ken of the Congress and the Hindu 
Raj, that they are a minority, and all that they can justly press for is 
merely safeguards as a minority, whereas let me tell gentlemen of the 
Congress and the Nationalist Congress Party members that the Musalmans 
always had at their back the basis—and it has never been different during 
the last twenty-five years—that they are a separate entity.” 


While speaking at the Madras session of the Muslim League in 1941, 
Mr. Jinnah gave a warning to the British Government in these words: 
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“I think I have taken much more time of yours than I thought I would, 
but it Seems to me that I can only wind up on a note—a note which is 
really of warning to the British Government; because, after all, they are 
in possession of this land and the Government of this sub-continent. 
Please stop your policy of appeasement towards those who are bent upon 
frustrating the war effort. doing their best to oppose the prosecution of 
the war and the defence of India at this critical moment. Do you want 
at this moment to place them in a superior and dominant position now 
and after the war? Change the corner-stone of the British policy in this 
country. You are not loyal to those who are willing to stand by you and 
who sincerely desire to support you. But you desire to placate those who 
have the greatest nuisance-value in political and economic fields. Give up 
the dominant feature of this policy and the character of this policy. It 
is that you are trying to get on with those who do not want to get on 
with you. If you want honestly the support and the co-operation of 
Muslim India, place your cards on the table and take action.” 


Cripps Mission (1942) 

In March 1942, Sir Stafford Cripps was sent to India by the British 
Government with certain proposals for ending the deadlock prevailing in 
India. Soon after his arrival in India, he communicated the contents of 
the Draft declaration of the British Government brought by him to India, 
to Indian leaders on 25 March, 1942. It was provided in the draft 


be taken to set up 
framing a new constitut 
took to accept and imp 
ject only to the right of any 


ion for India. His Majesty's Government under- 
lement forthwith the constitution so framed sub- 
Province of British India that was not pre 


pared to accept the new constitution to retain its present constitutional 
position, provision being made for its subsequent accession if it so decid- 
ed. With such non-acceding provinces, if they so desire, His Majesty’s 


Government would be prepared to agree upon a new constitution giving 
i d arrived at by a pro- 


them the same full status as the Indian union an 


e rejected by the Indian National Congress. 
i ingle Indian Union. 
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was that all the Congress leaders in the country, whether big or small, 
were arrested and they remained in jail for about 3 years. The Muslim 
League took full advantage of this opportunity as there was practically 
no rival in the field and was able to strengthen its position in the country. 
There was none to question or contradict the statements made and the 
false propaganda carried on by the leaders of the Muslim League and 
their agents. The Government was also favourably inclined toward the 
Muslim League as it was not standing in the way of its war-effort. No 
wonder, the Muslim League was able to achieve a lot during this period. 


Muslim League and Quit India Resolution 


The Working Committee of the Muslim League which held its sit- 
tings from 16 to 20 August 1942, passed a resolution criticising the 
Quit India movement of the Congress in these words: “The Working 


Committee of the All-India Muslim League...... deplores the decision 
arrived at by the All-India Congress Committee on August 8, 1942, to 
launch an open rebellion...... in pursuance of their objective of estab- 
lishing Congress Hindu domination in India........ It is the considered 


opinion, of the Working Committee that this movement is directed not 
only to coerce the British Government into handing over power to a 
Hindu oligarchy....,.but also to force the Mussalmans to submit and 
surrender to the Congress terms and dictation.’ On 7 September, 1942, 
Jinnah congratulated the Muslims “for completely keeping themselves 
aloof from the Mass Civil Disobedience Movement launched by the Con- 
gress.” He attacked the Congress attempt to establish democracy in India 
as a conspiracy to set up a Hindu Raj in the country. To quote Mr. 
Jinnah, “When you talk of democracy, you mean Hindu Raj to dominate 
over the Muslims, a totally different nation, different in culture, different 
in everything. You yourself are working for Hinu nationalism and Hindu 
Raj.” In the course of his Presidential address at the Karachi session of 
the Muslim League held on 24 December, 1943, Mr. Jinnah asked, “Can 
we Mussalmans of India accept Akhand Hindustan, Hindu Raj over the 
entire sub-continent?” Speaking at a meeting of the Muslim federation 
at Bombay on 24 January, 1943, Mr. Jinnah described the Mahasabha 
as “a counter-part of the Congress.” 


f Mr. Jinnah also asserted that the Congress could not attain its ob- 
jective of independence without the concurrence of the Muslim League. 
He asked, “Do the Congress or Mr. Gandhi or other Hindu leaders think 
that they can achieve the independence of India without an agreement 
with the Muslim League?” In his speech at the Muslim Federation of 
Bombay, Mr. Jinnah observed, “The policy adopted—as has been stated 
by Mr. Gandhi—is a suicidal policy. May be that the Mussalmans are 
numercially one-fourth. But you cannot always go by counting heads. 
The Muslims are a very powerful nation in this sub-continent” and “the 
hundred million Muslims would undoubtedly revolt and would never sub- 
mit to be at the mercy of a Hindu Raj.” 


Propaganda for Pakistan 


An interesting plea was put forward by the Muslim League in favour 
of Pakistan. It was contended that while Pakistan meant freedom both 
for the Hindus and Muslims, the Hindu demand for a united India meant 
Hindu Rule and Muslim subjection. It was further contended that the 
Muslim League aimed at “sovereign states for Hindus and Muslims in 
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their homelands, guaranteeing to each the power and opportunity to work 
out his destiny in his own way according to his genius, tradition and cul- 
ture.” Mr, Jinnah was prepared to come to terms with Mahatma Gandhi 
if the latter accepted the Muslim demand of Pakistan. To quote Mr. 
Jinnah, “Nobody would welcome it more than myself if Mr. Gandhi is 
even now really willing to come to a settlement with the Muslim League 
on the basis of Pakistan. Let me tell you that it will be the greatest day 
both for the Hindus and Mussalmans.” 


Mr. Jinnah emphasised the differences between the Hindus and 
Muslims ‘and criticised his Hindu friends for their failure to understand 
the fundamental differences between the two religions. To quote Mr. 
Jinnah, “The Hindus and Muslims belong to two different religious philo- 
Sophies, social customs, literatures. They neither intermarry nor inter- 
OE A n Their aspects of life and own life are different.. ... They have 
different epics, different heroes and different ejisodes. ....To yoke together 
two such nations under a single state......must lead to growing discon- 
tent and final destruction of any fabric that may be so built up for the 
Government of such a state.” 


Hindu-Muslim differences were also emphasised by other Muslim 
writers. Mr. Z. A. Suleri pointed out that “Hindu-Muslim differences are 
not born of dress or language; they are fundamentally due to the clash 
between Hindu and Muslim ideologies......Hindus worshipped idols, 
Mussalmans owe allegiance to one God; Hindus believed in castes, Muslims 
tepudiate them; Hindus flourished on interest, Muslims want to abolish 
it” The view of El Hamza was that National Unity was the product of 
homogeneity and where the population was comprised of “widely different 
elements which owing to complete absence of blood intermixture and in 
the presence of great cultural differences are reconcilable on a national 
basis, then a common administration instead of effecting a fusion brings 
about the opposite result of accentuating the antagonism between different 
interests.” 


In order to carry on propaganda in favour of Pakistan, a Committee 


of writers was set up by the Muslim League with Jamil-ud-Din as its con- 
vener. Pakistan aed: Series were issued in furtherance of the oe 
of a separate homeland for the Mussalmans. Shaikh Muhammad Ashra 
of Kashmiri Bazar, Lahore served the cause of Pakistan by publishing most 
of the propaganda literature. About the Hindu-Muslim differences, Pro- 
fessor Said-ud-Din Ahmad of the Muslim University, Aligarh observed, 
“They possess different faiths... . . While idol-worship is prohibited in dea 
one, it is the basis of prayer in the other. While the Mussalmans et Hi 
only one God, Hindus have many of them. With the division of divini p 
the whole social and moral structure is clearly demarcated. The T 
prayer and rituals and the places of pilgrimage are different. Hae 

Said-ud-Din Ahmad went to the extent of saying that “there is no su ing 
as an Indian Nation.” He described the ‘unity of India as a false eae 
from the geographical point of view and pointed out four epee el 
cated geographical areas in India. It was in ‘this way that Lo 

knowledge of geography to support the Muslim demand for Pakistan. 


: . . i £ Pakistan even 
Jamil-ud-Din Ahmad was in favour of the creation O ue 
before the attainment of independence by India. He Gi saline 

and diplomatic language to support the cause of Pakistan. He wrote, 


i i i intended to hoodwink the 
of independence before Pakistan is a camouflage inten the independence of 


Muslims and other minorities. Pakistan presupposes 
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India.” He contended that free Pakistan and free Hindustan would live 
in amity and brotherhood. He put emphasis on the fact that the so-called 
unity of India was a myth. 

Mr. Jinnah justified the demand for Pakistan on spiritual, cultural 
and religious grounds. He contention was that the progress of the Muslims 
in various spheres of life was not possible without Pakistan. Only a 
Muslim independent and sovereign state could promote the interests of 
the Muslims. To quote Mr. Jinnah, “We wish our people to develop to 
the fullest our spiritual, cultural, economic, social and political life in a 
way that we think best and in consonance with our own ideals and accord- 
ing to the genius of our own people.” The propaganda carried on by 
Mr. Jinnah was that it was impossible to live under Congress Raj on ac 
count of the acts of injustices. Moreover, it was absolutely essential for 
oe development of Mussalmans to reside in a separate Muslim home- 
an 


Dr. B. R. Ambedkar published in 1941 a book entitled “Thoughts on 
Pakistan” and in that he supported the cause of Pakistan. The book was 
divided into three parts. The first part was confined to a statement of the 
Muslim case for Pakistan. The second part dealt with the Hindu case 
against Pakistan and the third part described the alternative to Pakistan. 
Dr. Ambedkar pointed out that the Muslims asked for administrative areas 
ethnically homogeneous so that they might be constituted into a separate 
state on the ground that the Muslims were a separate nation and also be 
cause the Hindus desired to use their majority to treat the Muslims as 
second class citizens. The view of Dr. Ambedkar was that there was no 
substance in the Hindu opposition to Pakistan. The Hindus feared the 
break-up of Indian Unity, the weakness of defences and the inability of 
Pakistan demand to solve the communal problem. According to Dr. 
Ambedkar, the Hindu alternative to Pakistan was represented in the words 
of Lala Hardayal in 1925 thus: “I declare that the future of the Hindu 
race, of Hindustan and of the Punjab rests on these four pillars: (1) Hindu 
Sangathan, (2) Hindu Raj, (3) Shuddhi of Muslims, and (4) Conquest and 
Shuddhi of Afghanistan and the frontiers.” Dr. Ambedkar put the Muslim 
case for Pakistan in these words: “The Hindus believe that the Muslim 
proposal for Pakistan is only a bargaining manoeuvre....The Muslims Tê- 
pudiate the suggestion. They say there is no equivalent to Pakistan and 
therefore they will have Pakistan and nothing but Pakistan.” 


__ The leaders of the Muslim League also started threatening civil wa 
in case Pakistan was not conceded, To quote one Muslim writer, “If a 
artificial unity is forced upon India, the result may be the out-break of 4 
protracted civil war..... ..Let the Paks ones draw the sword to defen 
their freedom, and they will never look with friendly eyes upon those W 0 
tried to keep them in subjection by every means within their power. 
Paks will then ever look Westward for alliances and friendship, and 
Pakistan and her Indian neighbours will become hereditary enemies.” r 
Jinnah employed milder language in this connection. To quote him, Bo! 
man can lay down a scheduled programme because it will depend on g 
many factors that may develop.....but I know that Muslim India will not 
shirk any sacrifice, as we have definitely made up our minds for the realis 
ation of goal that we have set in front of us.” As a matter of fact, the 1 
of force was not merely a threat but force was actually used to hasten the 
coming of Pakistan. 

The past history of India was quoted to justify the demand for pakis 
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tan. It was represented that the Muslims were the rulers of India im- 
mediately before the advent of the British in this country and hence they 
were the natural successors of the latter by virtue of the principle of legiti- 
macy. There was no truth in this assertion because before the British 
started building up an empire in India, the Muslim power had completely 
broken down and the Hindus had got the upper hand. However, those 
who were carrying on propaganda in favour of Pakistan were not bothered 
about the falsity of their claim, 


It was also asserted that India was never united into a single nation. 
An attempt was made to show that India belonged to none. The Aryans 
came from. outside and displaced the Dravidians. Likewise, the Mussal- 
mans overthrew the sovereignty of the Aryans. The Muslim League writers 
asserted, “A central national Government is foreign to the genius of the 
people of India. Such Government is a graft and imposition; it has never 
been and cannot be an organic growth.” The argument was that as India 
had never been a united country, it could be divided between the two major 
communities of India and no valid objection could be raised against it. 
In the words of El Hamza, “Looking back in the pages of history we find 
that at no time did the Muslims and Hindus become politically one..... 
The nearest they came to doing so was in Akbar’s reign...--> “i 


Mr. Jinnah tried to misrepresent Mahatma Gandhi as an orthodox 
Hindu who was under the influence of the Hindu Mahasabha. In his 
address to the All-India Muslim League at Delhi on 24 April, 1948, Mr. 
Jinnah referred to Mahatma Gandhi’s statement in Young India of 12 
October, 1921 in which Mahatma Gandhi had written thus: “I call myself 
a Sanatani Hindu because firstly I believe in the Vedas, the Upanishads, 
the. Puranas... +. secondly, 1 believe in the Varnashram Dharma Lene 
thirdly, I beHeve in the protection of cow as an article of faith, and 
fourthly, I do not disbelieve in idol worship.” The object of painting 
Mahatma Gandhi in this manner was to convince the Muslims that they 
could not pull on with the Congress whose leader Mahatma Gandhi was. 


_ Mr. Jinnah adopted all kinds of methods to alienate the Muslims 
from the Hindus and the Congress. He tried to impress upon his audi- 
ences that the future of the Muslims lay with the Muslim League and 
they would become the slaves of the Hindus if the Muslim League was 
defeated. Addressing the Pathans, Mr. Jinnah said: “Do you want Paki- 
stan or not? (shouts of Allah-o-Akbar) (God is great). Well, if you want 
Pakistan, vote for the League candidates. Jf we fail to realize our duty 
today you will be reduced to the status of Sudras (low castes) and Islam 
will be vanquished from India, I shall never allow Muslims to be slaves 


of Hindus. (Allah-o-Akbar.)” 

The students of the Aligarh . Muslim University were used by the 
Muslim League to carry on propaganda in favour of Pakistan. „It is stat- 
ed that more than a thousand young Muslim students from Aligarh were 
sent to provinces like the Punjab and Sind after giving them gut a 
a centre for electioneering work. Mr. Jinnah himself had touch with the 
leaders of these students. The All-India Muslim Students Federation was 
formed and it did a lot of work in the Punjab. 


i a i Khan 
Orators like Nawab Bahadur Yar Jung and Maulana Zafar Ali 

also did a lot of propaganda in favour of Pakistan. It is said that Nawab 
Bahadur Yar Jung learnt Pushtu so well that he could speak it fluently. 
It was he who was able to take the message of the Muslim League to North- 
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Western Frontier Province. The Nawab was also a great speaker in Urdu 
and he had the capacity of keeping his audiences spell-bound. 


The Muslim League was also helped in its work by a powerful press. 
Delhi had Anjam, Jung and Manshoor in Urdu and the Dawn in English. 
Lahore had Ingilab, Nawa-i-Waqt, Paisa Akhbar and Zamindar in Urdu. 
Lucknow had Hamdam. Calcutta had Asre-Jadid in Urdu, Azad in Bengali 
and Star of India in English. In addition to these, there were other news 
papers and journals which carried on the Muslim League propaganda in 
favour of Pakistan. 


Thirty-two articles were published in the Dawn and Manshoor under 
the series entitled “It Shall Never Happen Again.” All kinds of cock 
and bull stories were invented to poison the minds of the Muslims against 
the Hindus. The object of those articles was to infuriate the Muslims 
against the Hindus and the Gongress. ‘The following is an extract from 
one of those articles: “Was it strange, then, that tragedy followed, tragedy 
and blood flowed instead of the milk of human kindness? Was it strange 
that Terror stalked the countryside and rendered the helpless outnumbered 
few despairing and desperate? Here and there the worm did turn and 
not all the conflicts were one-sided. But so indeed could the German histor 
ian accuse the Poles for turning upon the aggressive and death-dealing 
Nazi hordes.” 


The following poem recited at a Muslim League Conference in the 
Mymensingh District in March 1941 and published later in Bengali 
daily, Azad, shows the aggressive confidence of the Muslims while carrying 
on propaganda in favour of Pakistan: 


The oppressed remain silent by seeing the hypocrisy 
Of the idolatrous Hindus—oh death-like eddy! 

O victorious soldiers; march forward on our 

Religious pilgrimage to the Kaaba under the banner of 
The League...... 

We want Pakistan, a proper division 

If it cannot be achieved by words, Muslims 

Are not afraid to use swords and spears. 

Where are the Muslim youths? We shall attain 

The desire of their hearts by tying down the wild tiger. 
Come quickly—break down Somnath....... 


The Muslim League also employed the services of the Pirs and Ulam’ 
to further the cause of Pakistan, In 1946, a Masha’ikh Committee Cor- 
Ae eminent Pirs and Masha’ikh was appointed. This Committee 
included religious leaders like Pir Sahib of Manki Sharif, Pir Jama’t Ali 
Shah, Khawaja Nazimuddin of Taunsa Sharif, Makhdum Raza Shah of 
Multan, ete. Political leaders like Mamdot, Noon, Shaukat Hayat were 
presented as Pirs before the masses to win their votes. Thus, Khan Jftikhar 
poan Khan of Mamdot was described as Pir Mamdot Sharif, Sirdar 
Shati i Her boi a Sat Nashin of Wah Sharif, Malik Feroz Khan 

Sargodha Shari i ias 
Sajjada Nashin of Sarao ee Nawab Mohammad Hayat Qureshi 


_ „Mr. Jinnah himself requested the Ulema to help the Muslim Leagu€ 
in its campaigns in favour of Pakistan. Maulana aiat Ahmad Osmani 
was sent to Sylhet and Maulana Shabbir Ahmad Osmani was sent © 
the North-Western Frontier Province. In these “Provinces, religion 
played a very important part. The Muslim voters in Sylhet WS 
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told that those who would not vote for the Muslim League would become 
“unbelievers.” The Muslim League would not have won in the North- 
Western Frontier Province without the help of the Pir of Manki Sharif 
and Maulana Shabbir Ahmad Osmani and Maulana Abdul Sattar Khan Niazi. 
The following is an extract from one of the speeches of Maulana Abdul 
Sattar Khan Niazi: “We have got two alternatives before us, whether to 
join or rather accept the slavery of Bania Brahman Raj in Hindustan or 
join the Muslim fraternity, the federation of Muslim provinces. Every 
Pathan takes it as an insult for him to prostrate before Hindu Raj and 
will gladly sit with his brethren in Islam in Pakistan Constituent Assembly. 
A Pathan is a Muslim first and Muslim last.” 


The technique followed by Maulana Shabbir Ahmad Osmani was that 
he asked the Muslims to vote for the Muslim League because it was fight- 
ing for the establishment of a Muslim State in which there was the possi- 
bility of establishing a Government based on Islamic Law and traditions. 
The opponents of the Muslim League were described as the enemies of 
Islam. To use the language of Maulana Osmani, “Any man who gives 
his vote to the opponents of the Muslim League, must think of the ultimate 
consequences of his action in terms of the interests of his nation and the 
answers that he would be called upon to produce on the Day of Judgment.” 
Maulana Osmani also compared the Muslim politics of his time to those of 
the Muslim politics during the time of the Prophet. The argument given 
was that after the formation of Pakistan, the Muslims in India would still 
live under the domination of the Hindus. The reply of Maulana Osmani 
was that the Prophet had migrated from Mecca to set up an Islamic State 
in Medina and had left behind the infirm and old Muslims in Mecca. In 
the same way, the three crores of Indian Muslims should not stand in the 
way of the welfare and happiness of seven crores of Muslims in Pakistan. 
If Pakistan was not established, all the 10 crores of Muslims would be living 
under the Hindu domination. It is stated that Liaquat Ali Khan wrote a 
letter to Maulana Zaffar Ahmad Osmani in which he acknowledged the 
services rendered by the Ulama in the cause of Pakistan. The contention 
of the Muslim leaders was that all means were fair for achieving the ob- 


jective of Pakistan. 


Rajaji’s Formula 


Shri C. Rajagopalachar 
to have their separate Homeland. 
resolution to that effect before 
May 1942, but that resolution was 
passed another resolution in which i aal e ai 
integrate India hy giving liberty to any component state or territorii pni 
to secede from the Indian Union ot Federation will be highly detrimenta 
to the best interests of the people of the different States and Provinces and 
the country as a whole and the Congress, therefore, cannot agree to any 
such proposal.” 
In March 1944, Shri C. Rajagopalachari put forward his famous tor- 
mula to solve the deadlock prevailing in the country. On 8 April 1944, 
he wrote to Mr. Jinnah that his formula had the full approval of Mahatma 
Gandhi. That formula accepted the principle of Pakistan. The Muslim 

of the Congress for the independence 


League was to support the demand 
6 Muslim League was to jom 


of India. i siti eriod, the 
ee peri oe Te ‘ional Government. After the 


hands with the Congress in forming a provi 
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War, a Commission was to be appointed to demarcate those contiguous 
areas in North-West and North-East India in which the Muslims were in 
absolute majority. A plebiscite of all the inhabitants of those areas was to 
be taken to decide whether those areas wanted to be separated from 
Hindustan or not. If they decide to be separated, agreements were to be 
made for Defence, Communications, etc. Those terms were binding on 
the parties only if the British Government transferred all control into the 
hands of the Indians for the administration of the country. Mr. Jinnah re- 
jected the formula of Rajaji, He condemned the offer of “maimed, 
mutilated and moth-eaten Pakistan.” He declared that he would not ac 
cept anything less than the six provinces of Sind, Punjab, North-Western 
Frontier Province, Baluchistan, Bengal and Assam subject only to the ad- 
justment. of their territories. He was also opposed to the Non-Muslims 
living in the Muslim majority areas to vote along with the Muslims. 


To quote Mr. Jinnah, “His (Rajaji’s) formula is a parody, a negation 
of, and intended to torpedo, the Muslim League's resolution of March 
1944 and when he says that his formula concedes all that the Muslim 
League had ever demanded by its resolution, it is the grossest travesty. Apr 
The onty point which Mr. Jinnah appreciated in Rajaji’s formula was 
that it accepted the principle of partition or division of India. 


Rajaji’s formula was criticised from various quarters, On 14 July, 
1944, Sardar Santokh Singh, M.L.A., Sardar Harnam Singh, President, All 
India Sikh League, Sardar Joginder Singh and others signed and issued a 
Joint statement against the formula. The statement said, “We strongly 
protest against this offer on behalf of the Sikh community and hereby de- 
clare that the Sikhs will fight to the bitter end against the proposal.” 
Dr. N. B. Khare who at that time was a member of the Viceroy’s Executive 
Council, stated on 15 July, 1944 that “it was clear that Mr. Gandhi had 
accepted Mr. Rajagopalachari’s proposal of dividing the country into more 
than one ‘political State. According to Gandhiji himself, vivisection of 
India was a sin, so the Mahatma at the present moment is willing to do @ 
sinful act consciously.” On 20 July, 1944, Savarkar, President of the Hindu 
Mahasabha, issued a statement in which he criticised Mahatma Gandhi and 
Rajaji “for conceding the Pakistan claim to Muslims without consulting 
other organisations and, in particular, the Hindu Mahasabha.” Qazi 
Mohammed Isha, President of Baluchistan Muslim League and a member 
¢f the Working Committee of All India Muslim League, issued a statement 
on 24 July, 1944, in which he clearly stated that “the Muslim nation refuses . 
to accept the position of a petitioner.” The All Parties Hindu Conference 
was held at Lahore on 13 August, 1944 and it passed a resolution rejecting 
Rajaji’s formula because it “strikes at the root of the fundamental geogra 
phical culture and historical oneness, national integrity and administrative 
unity of India by proposing the dismemberment and vivisection of the 
country.” Srinivasa Sastri of the National Liberal Federation rejected the 
formula because he said: “I dread this idea of division of India. I dread 
it like poison.” It was under these circumstances that nothing came out 
of Rajaji’s formula. y 


Gandhi-Jinnah Talks (1944) 


In the month of September 1944, there were talks between Mahatma 
Gandhi and Mr. Jinnah at Bombay with a view to find out some solution 
of the deadlock prevailing in the country, There were lengthy negotiations 
but nothing came out of them as Mr. Jinnah insisted that the Muslims 
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were a separate nation and Mahatma Gandhi was not prepared to admit 
this claim of Mr. Jinnah. The only result of those talks was that Mr. 
Jinnah emerged with greater prestige in India than before. It was realised 
that Mr. Jinnah occupied a very high position in the politics of the coun- 
uy and that was the reason why Mahatma Gandhi was taking pains to 
come to a settlement with him. 


Liaquat-Desai Pact (1945) 


Another attempt was made in the beginning of 1945 to bring about 
an understanding between the Congress and the Muslim League ‘so that 
they could participate in the formation of an interim Government at the 
Centre. This was the DesaiLiaquat Pact. This pact was between 
Bhulabhai Desai, the leader of the Congress Party in the Central Assembly 
and Liaquat Ali Khan, the Deputy Leader of the Muslim League party 
in the Central Assembly. According to that Pact, the Congress and the 
Muslim League were to join on the basis of parity in forming an interim 
Government at the Centre. The representatives of the minorities like the 
Sikhs and the Scheduled Castes were also to be included in the Govern- 
ment. The Government was to function within the frame-work of the 
Government of India Act, 1985. If the Cabinet could not get a particular 
Measure passed in the Central Assembly, it was not to seek recourse to the 
Teserve powers of the Governor-General. The interim Government was 


to secure the release of the members of the Congress Working Committee. 


There were to be coalition Ministries in the Provinces consisting of Con- 


gress and Muslim League Members. 


Bhulabhai Desai had got the approval of Mahatma Gandhi for the 
Pact and Lord Wavell was also in favour of it. However, Mr. Jinnah 
made a public statement to the effect that he had no knowledge of the 


Desai-Liaquat Pact and whatever had been done was without any authority 


from the Muslim League. Mr. Jinnah told Liaquat Ali Kan that he should 
x approval. The 


not have entered into the Pact without his knowledge and Lo 
View of Liaquat Ali Khan was that it was very necessary for the Mu Ke 
League to come to some understanding with the Congress because) the 


British were lik ia any moment and the rigid attitude of 
ere likely to leave India any Dae ew as nia 


Mr. Jinnah and Mahatma Gandhi was not desirable. " 
the younger men should make an attempt to solve the deadlock and that is 
why he entered into a Pact with Bhulabhai Desai. 


Simla Conference a ie 
Lord Wavell called a Conference at Simla to resolve the deadloc in 
the country. Thé Goin met on 25 June, 1945. With thè RPA 
tion of Mahatma Gandhi, all fhe invitees atténded` it. Lord Wavell ap- 
pealed to all the persons present to do their best to solve the complex | ah 
blems of India. Every effort was made to find out ways and wat 9 te 
commodating the Muslim League and the Congress. In spite © b athe 
Conference failed, Mr. Jinnah wanted to dictate his own terms, but t R 
a zo unreasonable! that. even Lord) Wavell yas jncr prepared to accep 
ay 
_ The Labour Party came to power in England in July 1945. Re war 
with Japan ended in Ait 1945. Lord Wavell was. summoned i tenion 
t consultations by the Labour Government, On his return, Lord Wa 


i : i th 
declared that the British Government had decided to wie ey he E 


Central and Provincial Legislatures and elections were 
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wards the end of 1945. The Muslim League won all the Muslims seats 
the Central Assembly. It is true that the Muslim League did ven 
in the provinces but it was able to form ministries only in Bengal and 
In the Punjab, the Muslim League was able to capture 79 out 
Muslim seats, but it failed to form a Muslim League Ministry as it w 
not in clear majority in a house of 175 members. In the North-Weste 
Frontier Province, the Muslim League won 17 seats as compared with 1 
seats captured by the Congress. 
The Cabinet Mission 

A British Parliamentary delegation visited India in January Fi 
1946. On 19 February, 1946, Lord Pethick Lawrence, Secretary 
for India, declared in the House of Lords that the British Governm 
decided to send a special mission of cabinet ministers to resolve the 
stitutional deadlock in India. The members of the Mission reached 
on 24 March, 1946, There were prolonged discussions between the m 
bers of the Cabinet Mission and Lord Wavell on the one hand and 
leaders of the Indian National Congress and the Muslim League on 
other. The members of the Cabinet Mission found that they were not 
to accept the point of view of the Congress or that of the Muslim Le 
It was under these circumstances that the Cabinet Mission :nnound 
own scheme on 16 May, 1946. 


According to the Cabinet Mission Scheme, there was to be a Unio 
of India embracing both British India and the Indian States. It» 
deal with Foreign Affairs, Defence and Communications. The Union 
to have the necessary power to raise finances for the above-mentioned 
subjects. All other subjects were to vest in the provinces. The States 
Sues all subjects and powers other than those ceded to the Union 0 

ndia. The Union of India was to have an Executive and a gis 
consisting of representatives from British India and Indian States. 
Ee Ei were to be free to form Groups and each Group was to 
PSA wl ich provincial subjects were to be common. The Constitution: 
ei nion of India and the Groups were to contain a provision wh 
ie eNA = a majority in its Legislative Assembly so desired, could | 
RSO bi eration of the terms of the Constitution after an i 
period o! years and at ten yearly intervals thereafter. 


r A 
anion at ee India. These Sections were to settle the Provincial | 
cide whether at Wee included in each Section and were also to 
and if so, with Wh Toup Constitution was to be set up for those provir 
presentatives of th S provincial subjects the Group was to deal. The 
Canaititiod H Sections were then to re-assemble and settle the Ur 
ao eee S provinces of India were given the power to opt ou 
under AE ee! c ecision of their Legislatures after the general ele 
Assemb w Constitution. The resolutions of the Union Constitu 
Assembly regarding major communal issues were to require a majo 
the representatives present and voting of each of the is major commun 
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ties. The Chairman of the Constituent Assembly was to decide which 
resolution raised major communal issues and he was to consult the Federal 
Court of India before giving his decision, A plan for Interim Govern- 
ment was also envisaged in the Cabinet Mission Scheme. 


The Muslim League accepted on ot pre the Cabinet Mission Scheme 
because it provided for a weak centre and also an opportunity in the future 
to realise its dream of Pakistan, The resolution of the Muslim League 
clearly stated that it was willing to co-operate with the constitution-making 
machinery proposed in the Cabinet Mission Scheme “in the hope that it 
would ultimately result in the establishment of complete sovereign Pakis 
tan.” By its resolution passed on 26 June, 1946, the Congress accepted 
only that part of the Cabinet Mission Scheme which dealt with the - 
stitution-making of the country. 


As Mr. Jinnah had accepted the Cabinet Mission Scheme in its en- 
tirety, he asked Lord Wavell to invite the Muslim League to form the 
Interim Government. As Lord Wavell did not accept this demand, Mr. 
Jinnah. got annoyed. On 29 July, 1946, the Muslim League withdrew its 
acceptance of the Cabinet Mission Scheme. The Muslim League also de- 
cided to prepare a programme of Direct Action “to achieve Pakistan. ...-- 
and to get rid of the present slavery under the British and the contemplat- 
ed future of Hindu domination.” 

On 16 August, 1946, Direct Action Day was celebrated by the 
Muslim League and it resulted in what is known as Calcutta Killing. 


It was under these circumstances that Lord Wavell invited the Con- 
gress to form the Interim Government and this was actually done by 
Jawaharlal Nehru who was the President of the Indian National Congress 
at that time. Mr. Jinnah could not tolerate the control of the Central 
Government by the Indian National Congress and hence he became an- 
xious to join the Interim Government. Negotiations were opened bet- 
ween Mr. Jinnah and Lord Wavell and ultimately the Muslim League 


joined the Interim Government in October 1946. 


The first meeting of the Constituent Assembly was held on 9 Decem- 
ber, 1946, but the same was boycotted by the Muslim League. Riots broke 
out in Bihar, Garhmukteshwar, Lahore and Rawalpindi. The Muslims 
threatened to revive the days of Halaku and Chengiz Khan. Nothing 
was done to suppress the agitation of the Muslim League in the Punjab 
and law and order were allowed to collapse in that province, It was in 
that atmosphere of lawlessness that Prime Minister Attlee declared on 26 
February, 1947, that the British Government would transfer power mto 
the hands of the Indians by a date not later than June 1948. It was also 
declared that the British Government “would have to consider to aA 
the powers of the Central Government in Bri d be hande 
over on that date, whether as a whole to some form of Central sees 
ment for British India or in some areas fi 1 Gov- 
ernments or in some such other way as may 
the best interests of the Indian people”. 
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League and the Congress and ultimately June 3, 1947 plan was announe 
and it was accepted both by the Congress and the Muslim League. 
Indian Indepen denié Act was passed by the British Parliament in July 
1947 and on 14 July, 1947, Mr. M. A. Jinnaly was made the Governa 
General of Pakistan. It was under these circumstances that Pakistan was 
born on 15 August, 1947, 


Partition of India 


The partition of India in 1947 was the outcome of many forces, al 
though the main cause was the isolationist policy of the Muslims in India 
Under the influence of Sir Syed Aimed Khan, the Muslims in India 
to think and dream separately from the Hindus. They started- feel 
that their interests were different from those of the Hindus and they hi 
nothing in common with them. They went to the extent of saying th 
their interests were opposed to those of the Hindus. If India was given 
responsible government, Hindu majority was bound to dominate 
Muslims in India who were in a minority in the whole country. ni 
Muslims also felt that they were educationally backward and consequently 
could not compete with the Hindus. With the passage of time, they drift 
ed more and more away from the Hindus. The Muslim League ideology 
also estranged the Muslims from the Hindus, Sir Mohammad Iqbal a 
Mr. Jinnah also played their part in taking the Muslims away from th 
Hindus. Particularly after 1940, the Muslims insisted that they wanted 
separate homeland and they were not prepared to come to any comprom 
with the Hindus. This isolationist policy of the Muslims ultimately l 
to the partitioning of India. 


There is no denying the fact that the Muslims were helped immensely” 
by the British Government in India, After the revolt of 1857, the Gove 
ment of India was in search of allies in the country to stabilize its position } 
against those who were out to drive them away and they found the Indian” 
princes, zamindars and the Indian Muslims ready to cooperate with them,” 
The Government of India followed a policy of “divide and rule” and 
kept on favouring the Muslims even at the cost of other communities in 
India. Bengal was partitioned in 1905. to please the Muslims. In 190 
the Muslims were given separate representation. They were given wei 
age in the legislatures. Seats were reserved for them on the Indian Cou 
cil and the Governor-General’s Executive Council. Whatever was offe 


ed AE and were not in a mood to come to any compromise with 
F ongress or the Hindus. This is what happened on the occasion of 
the Second Round Table Conference and on many ‘other occasions. 


it was not worthwhile for the Hindus to have their freedom. It was t 
attitude which was responsible for the partition of India. It is a wel 
known fact that the British bureaucracy in India helped the Muslim League 
agitation in 1946 and 1947. As a matter of fact, it was this encourage 
ment that helped the Muslim Leaguers to hold their demonstrations with- 
out any intérference or oppression from the side of the Government. T) 
attitude may be compared with the treatment meted out to the Hindu | 
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agitators who were not only beaten. mercilessly but also actually shot dead 
on many occasions. 


It is pointed out that the Indian National Congress was also partly 
responsible for the partition of India. Dr. Lal Bahadur says: “It (Con- 
gress) adopted an attitude of appeasement towards the Mussalmans and 
thus encouraged them, without wishing it, to go on adding to their un- 
reasonable claims. In its passion to woo the Mussalmans, it frequently 
made sacrifices of principles. ‘The communal malady grew into unpropor- 
tioned height and ultimately led to the division of India. The Congress 
unfortunately never tried to understand the Muslim character of isolation 
and aggression and, to the end, continued to dally with the false hopes 
that somehow or other some turn of event would remove communal pro- 
blem.” The same author. points out that even in the hour of the division 
of India, the Congress preferred to indulge in self-deception: “The All 
India Congress Committee trusted that when present passions subsided, 
India’s problems would be viewed in their proper perspective and the false 
doctrine of two nations would be discredited and discarded by all.” The 
initial mistake was made by the Indian National Congress in 1916 when 
it signed the Lucknow Pact. It ought not to have conceded separate elec- 
torates to the Muslims. It ought not to have agreed to give the Muslims 
a fixed percentage of representatives in the legislatures. The Congress 
attitude towards the Communal Award of 1932 also helped the isolationist 
policy of the Muslims, Nobody doubts the patriotism of the Congressmen 
but the fact remains that the Congress policy of appeasement of the Muslims 
ultimately led to the partitioning of India. 


It is true that the Cabinet Mission scheme ruled out the idea of Pakis- 
tan and made provision for a Constituent Assembly which was to frame a 
constitution for free India. However, certain events helped the Muslim 
League, The Muslim League was allowed to join the Interim Government 
without agreeing to take part in the deliberations of the Constituent 
Assembly. Tts members in the Interim Government refused to cooperate 
with the other members. They proclaimed their loyalty to the Viceroy 
whose appointees and nominees they considered themselves to be. They 
openly talked of carving out a Pakistan. 


The division among the members of the Interim Government was re- 
flected in the whole administrative machinery. According to the Report 
of the General Secretaries of the Indian National Congress, “If the Civil 
Services, the police and the army became divided in their loyalty and their 
members functioned on communal lines, nothing but mischief and chaos 
in the administration could result. And this was happening... -for the 
League, this situation was in the nature of pressure tactics for its demand 
for Pakistan.” The Muslim League members of the Interim Government 
removed the Hindu and Sikh officers from the Key positions in their De- 
partments and put in their places Muslims who could be depended upon to 
help the cause of Pakistan. 


It was during the period of the Interim Government that communal 
“The ever-increasing and ever- 


riots took place on a very large scale. ‘ 

deepening chain of communal disturbances involving mass murder, arson 
or loot accompanied by unthinkable atrocities and horrors obliged the 
Working Committee of the Indian National Congress to consider the whole 
communal and political situation afresh.” The only way out of the diffi- 
culty appeared to be the partitioning of India. Jawaharlal Nehru referred 
to this fact in these words on June 3, 1947: “There has been violence, 
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shameful, degrading and revolting violence, in various parts of this 
try. This must end.” The Congress was not happy about the pa 
ing of the country as it had consistently fought for the liberation of unit 
India. The following words of Jawaharlal Nehru give an idea of 
working of his inner mind: “For generations we have dreamt and struj 
gled for a free and independent, united India. The proposal to al 

certain parts to secede, if they so will, is painful for any of us to comte 
plate” 


The announcement of the British Government in February 1947 tha 
it was determined to put power into the hands of the Indians at a ¥ 
early date worsened the communal situation in the country and helpe 
cause of Pakistan. While making the declaration, “His Majesty's 
ernment had hoped that it would be possible for the major parties 
operate in the working out of the Cabinet Mission’s Plan of May 19 
evolve for India a constitution acceptable to all concerned.” Howe 
that hope was not fulfilled as no pressure was put on the Muslim L 
to take part in the deliberations of the Constituent Assembly. The Briti 
Government also accepted the point of view of the Muslim League Wh 
the grouping of the provinces under the Cabinet Mission scheme was cot 
pulsory. It appears that it was felt by the Congress leaders in the mont 
of May 1947 that the partition of India was absolutely ine: itable. 
Congress had to choose between partition and continuance of a state 
affairs which was becoming more and more intolerable.” According 
Sardar Patel. “I felt that if we did not accept partition, India would be 
into many bits and would be completely ruined. My experience of 
for one year convinced me that the way we have been proceeding WO! 
lead us to disaster. We would not have had one Pakistan but several. 
would have had Pakistan cells in every office.’ Again, “It was then 
was made fully conscious of the extent to which our interests were 
prejudiced everywhere by the machination of the Political Department, 
came to the conclusion that the best course was to hasten the departure 
these foreigners even at the cost of the partition of the country. It wa 
also then that I felt that there was the unification of the rest of India" 


___ Prof. Percival Spear says: “Was partition inevitable? In my opin 
it was as soon as Jinnah resorted to direct action in 1946, for the © 
alternatives then were the frightful excesses of civil commotion 
anarchy. But the die was probably cast much earlier, when the Co! 
failed to realize the new strength of the League in 1945 or to take of 


full Pakistan; the Cripps offer of 1942 the last chance for the Co 
to smother the League before it became a formidable mass move 
But there is another point to remember before too much regret is 
for the lost unity of India. The federal provisions of the Cripps 
later proposals so, reduced the powers of the Central Government tha 
is very doubtful if the great developments of Nehru’s India would 

been possible under them. It is probable that the centre would h 
been weak, and political energy spent by the communities in jostling 
position instead of re-organising the country. Industrial developm 
would have waited on party tactics, and five-year plans on political p 
mics. Only a joint directorate of the two parties could have achievee 
kind of development which has actually occurred, and of this there | 
never any sign. However much partition may be regretted in princi 
it was perhaps necessary, on this account, in the larger interests of 
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country.” ‘The views of Dr. Lal Bahadur are: “The partition of India 
was an event of great importance. It ushered in an era of independence, 
though the enthusiasm for it was somewhat diminished due to division. 


have shared in the amenities of life more than their due. Right traditions 
could never have developed as at every step special claims of the Mustah 
mans would have been advanced. They would have taken roots only if 
homage were not paid to Muslim appeasement. But secing the history of 
the Indian National Congress this would have been impossible. ..-.. But 
as it never understood Muslim mind and character, it also never adhered | 
to principles in its dealing with Mussalmans. Expediency always came in 
operation in its treatment with the Muslims. The territorial integrity of 
India could be a benefit to the country only in the event of equal treat- 
ment to all and in the absence of Muslim appeasement policy. Since the 
Congress was incapable of doing it, the division of the country cannot be 
seriously lamented. It was choosing between the two cvils—Mustim domi- 
nation over the whole of the country and vivisection of Mother India— 
and in accepting the latter position, perhaps a better evil was chosen. 
(The Muslim League, p. 345)- 


Leonard Mosley says: “Pandit Nehru (in 1956) told Michael Brecher, 
his biographer, the reasons for accepting the Partition of India: “Well, 
I suppose it was the compulsion of events and the feeling that we could'nt 
get out of that deadlock or morass by pursuing the way we had done; 
it became worse and worse. Further a feeling that even if we got free- 
dom for India with that background, it would be a very weak India, that 
is a federal India with far too much power in the federating units A 
larger India would have constant trou Jes, constant disintegrating p! 
And also the fact that we saw no other way of getting our freedom—in 
the near future, I mean, And so we accepted it and let us build up a 
strong India. And if others do not want to be in it. well, how can we 
and why should we force them to be in it?” Mosley continues: “But 
perhaps Pandit Nehru came nearer the truth in a conversation with the 
author in 1960 when he said: ‘The truth is that we were tired men, `s 
we were getting on in years too. Few of us could stand the prospect 
going to prison again—and if we had stood out fo 
wished it, prison obviously awaited us. We saw ; 
Punjab and heard every day of the killings. The plan for rer 
offered a way out and we took it’ He added: ‘But if Gandhi had to 
us not to, we would have gone on fighting, and waiting. But we accept- 
ed. We expected that partition would be temporary, that eee 
bound to come back to us. None of us guessed how much the killing 
and the crisis in Kashmir would embitter relations.” 
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CHAPTER XIV 
GROWTH OF THE CENTRAL LEGISLATURE 


According to the Montagu-Chelmsford Report. “The germ of the 
legislative power of the Government of India lies embedded in Elizabeth’s 
Charter of 1600 which-authorised the East India Company to make reason- 
able laws, constitutions, orders and ordinances not repugnant to English 
law for the good Government of the Company and its officers.” No copies 
of any laws made under the early Charters are known to exist. Subsequent 
Charters changed the powers of the Company according to its needs. The 
Charter of 1726 empowered the Governors-in-Council and the three Presi- 
dencies to make laws, ordinances and regulations in their respective juris- 
dictions. 


The Regulating Act of 1773 required that the Governments of Madras 
and Bombay must send copies of their Acts and orders to the Government 
of Bengal. It is not clear as to whether the Governor-General of Bengal 
had any right to modify them or not. The Act of 1807 empowered the 
Governors-in-Council of | Madras and Bombay to make regulations. In 
short, the power of legislation was exercised by the Executive Governments 
in the three Presidencies. Every Presidency had its system of laws which 
may be different from that existing in another Presidency. 


Charter Act of 1833 


‘The Charter Act of 1833 is a great landmark in the field of legislation. 
It simplified the legislative machinery. It deprived the Presidencies of 
Madras and Bombay of their powers of legislation. The Governor-General- 
in-Council was given the power to make laws on all subjects for the whole 
of India. The Act also provided for the appointment of a Law Member 
in the Governor-General’s Executive Council. His duties were purely 
legislative, : 


Charter Act of 1853 


The Charter Act of 1858 made the Law Member a full Member of 
the Executive Council of the Governor-General. The provinces were al- 
lowed to send one representative each to the Government of India. No 
measure concerning any province was to be considered unless a represen- 
tative from that province was present. The Chief Justice of the Supreme 
Court of Calcutta was made an ex-officio member of the Council and one 
more member was appointed. The Governor-General was given the power 
of appointing two more civil servants as members of the Council. The 
Council in its legislative capacity consisted of 12 members. They were the 
Governor-General, the Commander-in-Chief, 4 members of the Executive 
Council, and 6 legislative members. Of the latter six, 4 were represen: 
tatives from the proyinces and the other two were the Chief Justice and á 
puisne judge, The representatives from the provinces were to be pai 
£5,000 annually. It is clear that there was at least one member present 
with local knowledge. 


Experience showed that the Council as constituted by the Act of 
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1853, “evinced an inconvenient tendency to interfere with the Exectutive.” 
Sir Charles Wood complained in the House of Commons that the “Coun- 
cil had become a sort of debating society or petty Parliament”. The mem- 
bers of the Council asked all kinds of questions to the Government which 
put the latter in a very awkward position, it was pointed out that the 
Council had become Anglo-Indian House of Commons. 


Act of 1861 


The Indian Councils Act of 1861 provided that the Executive Council 
of the Governor-General was to be strengthened by the addition of not less 
than 6 and not more than 12 members nominated by the Governor-General 
for the purpose of legislation, Not less than half of the additional mem- 
bers were to be non-official. They were to hold office for two years. The 
function of the Council was strictly limited to legislation and the Act ex- 
pressly forbade the transaction of any other business by the Council. It 
was empowered “to make laws and regulations for all persons whether 
British or native, foreigners or others, and for all places and things what- 
ever within the said territories, for all servants of the Government of India 
within the Dominions of Princes and States in alliance with Her Majesty.” 


However, many restrictions were put on the powers of the Central 
Legislature. The previous sanction of the Governor-General was made 
necessary for introducing any legislation concerning certain specified sub- 
jects such as public debts, public revenue, Indian religious rites, military 
discipline and policy towards the Indian students. No laws could be made 
which infringed the authority of the Home Government or violated the 
provisions of certain Acts made by Parliament. Governor-General was 
given the power of veto. In cases of emergency, he was authorised to issue 
ordinances which had the same force as any other law. These ordinances 
were to remain in force for 6 months. However, they could be repealed 
earlier. As soon as an ordinance was issued, it had to be intimated to the 
Secretary of State. The approval of the Governor-General was made neces- 
sary for every Act passed. The right to disallow Acts was reserved for the 
Crown and the general authority of Parliament and the Crown was ¢x- 
pressly preserved, 


Act of 1892 


The Indian Councils Act of 1892 also changed the composition and 
the powers of the Central or Imperial Legislature. The number of the 
additional members was increased. It was not to be less than 10 and not 
more than 16 in the case of the Imperial Legislative Council. Two-fifths 
of the additional members were to be non-officials. The Government 
agreed to allow elections to be held in India under the rules. However, 
the members so elected were to take their seats after they were nominated 
by the Government. 


The Legislative Council of the Governor-General consisted of the 
Governor-General, 6 or 7 members of the Executive Council, 6 additional 
members being nominated officials, 6 additional members being nominated 
non-officials, and 5 additional members being non-officials recommended for 
nomination, one being elected by the non-official members of each çi fhe 
four provincial legislative councils and one by the Calcutta Chamber ol 
Commerce. 


The powers of the Legislative Council were increased. The members 
Were allowed to discuss the annual financial statement under certain con- 
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ditions and restrictions. They were given the power of asking questions 
from the Government on matters of public interest. A previous notice of 
6 days was to be given to the Government for asking a question. The 
President might disallow any question without giving any reason. Ques 
tions on matters of public interest could be asked “subject to such con- 
ditions and restrictions as may be prescribed in rules made by the Governor- 
General or the Provincial Governors.” 


Act of 1909 


The Indian Councils Act of 1909 increased the additional members 
of the Governor-General’s Council. 


Under the regulations of November 1909, as revised in 1912, the Im- 
perial Legislative Council consisted of 69 members in all; 37 members were 
officials and 32 non-officials. The official members were the Governor- 
General, 7 members of the Executive Council of the Governor-General, 28 
additional members, being nominated officials, of whom one was nominat- 
ed as a representative of each of the nine local Governments and also the 
Chief Commissioner of Delhi or the Lieutenant-Governor of the Punjab. 
As regards the 32 non-officials five were nominated by the Government and 


27 were elected. The electorates for the elective members were the 
following: 


(1) The non-official members of the Provincial Legislative Councils, 
electing 13 members in all. 


(2) The larger landholders in six provinces (one member each). 


(3) sare of approved standing in six provinces (one member 
each). 


(4) Chambers of Commerce (European) of Calcutta and Bombay 
(one member each). 


The functions of the Legislative Councils were increased. Elaborate 
rules were made for the discussion of the budget by the Council. Every 
member was given the right to move any resolution relating to any alter- 
ation in taxation, any loan or any additional grants to local Governments: 
etc. The Council was not allowed to discuss expenditure on interest On 
debt, ecclesiastical expenditure, expenditure on State Railways, etc. The 
members were given the right of asking questions and supplementary ques 
tions for the purpose of further elucidating any point. However, the Ex- 
ecutive Councillor might refuse to answer a supplementary question off- 
hand. He may demand some time for the same. The members were also 
given the right of moving resolutions. These resolutions had to be cleat 
and in the form of definite issues. The resolutions were not to contain 
precisely expressed arguments, inferences, ironical expressions, etc. The 


President might disallow any resolution or a part of a resolution without 
giving any reason for the same. 


Rules were framed under the Act for the discussion of matters of 
general public interest. No discussion was permitted on any subject not 
within the competence of the Legislature, or any matter affecting the re 
lations of the Government of India with a foreign Power or a native State. 
or any matter under adjudication by a Gourt of Law. 


An indirect system of elections to the Imperial Council was introduc 
ed. Its members were to be elected by the elected members of the Pro 
vincial Legislatures. 


GROWTH OF THE CENTRAL LEGISLATURE 387 


It is clear that the powers enjoyed by the Imperial Legislative Council 
were not substantial, It is true that all forms of a parliamentary system 
of government were introduced, but the substance was lacking. The mem- 
bers of the Governor-General’s Executive Council who were in charge of 
the various departments were not responsible to the members of the Legis- 
lature. They could ignore them with contempt and they actually did so. 
The discussions in the legislature lacked reality because the members of 
the Legislature knew that they will never be called upon to shoulder the 
responsibilities of the Government whatever their criticism of the Govern- 


ment might be. 


Act of 1919 


The Government of India Act, 
at the Centre. The names of the two 


Assembly and the Council of State. T c 
members out of which 33 were elected and 27 were nominated by the 


Governor-General. The Central, Legislative Assembly consisted of 145 
members, out of which 108 were elected and the rest were nominated. Of 
the nominated members 25 were officials and the rest were non-officials. Of 
the 103 elected members, 51 were elected by the general constituencies, 32 
by communal constituencies (30 Muslims and 2 by Sikhs), and 20 by special 
constituencies (7 by land-holders, 9 by Europeans, and 4 by Indian Com- 


merce). 


1919, set up a bicameral legislature 
Houses were the Central Legislative 
he Council of State consisted of 60 


The life of the Central Legislative Assembly was 3 years and of the 
Council of State 5 years, but these could be extended by the Governor- 
General. It is to be noted that the previous Assembly sat for 11 years. 
The first Speaker of the Assembly was nominated by the Government, but 
the subsequent Speakers were elected by the members. 


The Governor-General was given the power to summon, prorogue and 


dissolve both Houses of the Central Legislature. 


The Central Legislature was given wide powers. It could make laws 
for the whole of British India, for the subjects of His Majesty and Services 
of the Crown in other parts of India, for the Indian subjects of His Majesty 
wherever they may happen to be, and for all persons employed in His 
Majesty's Defence Forces. It could also repeal or amend laws for the time 
being in force in British India. In certain cases, the previous sanction of 
the Secretary of State-in-Council was required for passing any legislation. 
Likewise, the previous sanction of the Governor-General was required to 
introduce certain bills in the Legislature. 


‘The members of both Houses of the Central Legislature were given the 
right of putting questions and supplementary questions, moving resolu- 
tions and motions of adjournment. The Central Legislature was not given 
complete control over the budget. There were certain non-votable ra ji 
the budget over which the Legislature had no control. As regar 4 
Votable items, the Assembly could reject them, but the ee a, 
was given the power to restore those items if he thought that gs rite 
on those subjects was necessary for the safety and tranquillity of India. 
slature under the Act of 
The latter was not only 
power of overriding the 


It can safely be stated that the Central Legi 
1919 was helpless before the Central Executive. 
independent of the Legislature, but also had the 
Legislature in almost all respects. 
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Act of 1935 


Under the Government of India Act, 1935, provision was made for a 
Federal Legislature of two Houses, namely, the Federal Assembly and the 
Council of State. The Federal Assembly was to have a life of 5 years from 
the date of its meeting. On the expiry of that period, it was to be auto- 
matically dissolved. However, the Governor-General was given the power 
to extend its life. The Council of State was to be a permanent body of 
which one-third members were to retire after every 3 years. The Federal 
Assembly was to consist of 375 members and the Council of State 260 mem- 
bers. The members from the States were to be nominated by the rulers. 
The representatives from British India were to be elected. The Hindu, 
Muslim and Sikh members were to be elected on communal lines. 


The powers of the Legislature were severely restricted. There were 
certain subjects on which it could not legislate. It could not make any 
law affecting the sovereign or the Royal Family or the succession to the 
Crown, or the law of British nationality, or the law of prize courts, or the 
Army Act, the Air Force Act, etc. The Federal Legislature could not make 
any law amending any provision of the Government of India Act, 1935, or 
any Order-in-Council made under it, or any rule made thereunder by the 
Secretary of State or by the Governor-General or a Governor. It could 
hot pass any law which discriminated against the British interests in com- 
merce and other spheres. In certain cases, the previous sanction of the 
Governor-General was required for introducing certain bills in the Federal 
Legislature. 


The Federal Legislature had no control over the non-votable items of 
the budget. These non-votable items constituted about 80% of the 
Federal budget. If any item of the budget was rejected by the Federal 
abiy il could be put before the Council of State if the Governor- 
pa so directed. If the two Houses of the Federal Legislature differed 
pists Meats em ee the Governor-General was required to sum 

a CPE) F e 
apni SSAA Sei. voting on that demand and the decision of the 
of A eps shalt was given the power to summon a joint sitting 
chamber was eile nit Federal Legislature when a bill passed by one 
Grate erie’ shh y the other or was amended in a form to which the 
chambers of the T a agreeable. After a bill was passed by both the 
tion, might assent j = Legislature, the Governor-General, in his discre- 
reserve it for Hi © it or veto it or send it back for reconsideration of 

j or His Majesty's consultation. The Act assented to by the 


Goyernor-Gener: : ip: iagi 
ese eneral could be disallowed within a year by the Kingin- 


Constitution of 1950 


‘alee ap Matern tse of free India which came into force on 26th 
Pinia ha i , the Union Parliament consists of two Houses, namely. the 
Council of States, 250," OF mans tae aeo Ple. The total strength of fe 
i i { ese, 12 are nominated by the President tor 

i ; § 498 are elected from the various States. ne 
bina hs nd eet Consists of 500 members, All the members are elected 
ectly by the electors in the various States, For purposes of elections tO 


the House of the Peo i 
Hoi ple, the States are divi M med into 
territorial constituencies. fee erence or jor 
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The Council of States is a permanent House. It cannot be dissolved. 
Its members are elected for 6 years. One-third of them retire after every 
2 years. The House of the People has a maximum duration of 5 years from 
the date appointed for its first meeting. After 5 years, the House of the 
People is to be dissolved automatically. However, this period of 5 years 
may be extended by Parliament for a period not exceeding one year at a 
time. 

The Union Parliament has the power to make laws relating to all 
subjects on the Union List and the Concurrent List. Any State may au- 
thorise the Government of India to legislate on certain matters and in that 
case Parliament can pass laws on those subjects also although they are given 
in the State List. In the case of a break-down of the constitutional mach- 
inery in a State, the Union Parliament has the right to make laws for the 
State, even on subjects that are included in the State List. The Union 
Parliament has power to make laws on any subject in the State List if the 
Council of States passes a resolution by a two-thirds majority declaring 
such matter or matters to be of national importance and interest. The 
Union Parliament can amend the constitution by a two-thirds majority- 


The Supreme Court can declare any law passed by the Union Parliament 


to be ultra vires if it in any way conflicts with the Constitution. 


The Parliament controls the national finance. The Government can- 
not levy taxes, borrow money oF spend any money without the permission 
and authority of Parliament. But this does not apply to those items of 
expenditure which are a charge on the national revenues. 


The Union Ministers are members of the Union Parliament and are 
also responsible to it. They must resign if they are out-voted in Parlia- 
ment or a yote of no-confidence is passed against them. 


Laws passed by Parliament are not valid unless they receive the assent 
of the President. No cabinet can dare to tender advice to the President to 
veto a bill passed by Parliament. The latter has the power to impeach 
the President on the ground that he has violated the constitution. The 


roposal may be initiated b House by a two-thirds majority and then 
proposal may be initiated by any y erea EN ET LOE 


the other House has to investigate the charge. _ df 
thirds majority in that House, then the President can be removed from 
his office. } 

On a request of the members of Parliament to the President the Inogt 
of the High Courts and the Supreme Court can be removed from ofice. 


The two Houses of Parliament have equal powers except as regards 
money bills which can be introduced only in the House of the People. 
Then these money bills are sent to the Council of States. If amendments 
made by the Council of States are accepted, it is good, otherwise money 
bills will be taken to have been passed by Parliament on the vale a 
days. Bills, other than money bills, may be introduced in any cham a 
and in the case of disagreement over a bill, there can be a joint sitting of 
the two Houses. If the bill is passed by a majority at the joint sitting, it is 


deemed to have been approved. by both the Houses. 
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CHAPTER XV 
GROWTH OF PROVINCIAL LEGISLATURES 


The history of the growth of the Provincial Legislatures is both in- 
teresting and instructive. While tracing the origin of the legislative powers 
of the provinces, we find that in 1797 the Presidency of Bengal was au- 
thorised to issue independent regulations within its jurisdiction. Similar 
powers were given in 1807 to the Presidencies of Madras and Bombay. 
The result of this was that each Presidency developed its own system of 
laws. It was found that there were conflicting laws in the three Presi- 
dencies. Such a thing was not considered to be in the interests of the 
country. Consequently, the Charter Act of 1833 deprived the Presidencies 
of Madras and Bombay of their power of legislation. All legislation for 
the whole of India was to be made by the Central Government. ‘This re- 
sulted in over-centralisation. The Government of India could not under 
stand and appreciate the need of the various Presidencies. Complaints were 
made against the abuses of the system, 


Charter Act of 1853 


The Charter Act of 1858 tried to remove some of the defects of the 
system. It was provided that each Presidency was to send one represen- 
tative to the Central Government and no legislative measure for any Presi- 
dency was to be considered by the Governor-General-in-Council without 
the presence of the Members of the Presidency concerned. Even this in- 
novation was not a remedy for the evils of the existing system. Lord 
Canning held the view that a partial return to the system which existed 
before 1853 “was advisable.” 


Act of 1861 


The Indian Councils Act of 1861 reversed the process started by the 
gute Act Snag The Presidencies of Madras on Bombay were given 
a abona mal ing laws. For legislative purposes, the Executive Council 
m a hee to be expanded by the addition of not less than 2 and 
dictions of ee C members. No demarcation was made between the juris- 
previ ate pri and the Provincial Legislatures. In certain cases the 
Meas ion of the Governor-General was required for legislation by 

al councils. All the Acts passed by the Provincial Governments Te- 
n and the Governor-General. In exercise 
of the powers given to the Governor-General by the Act of 1861, Legislative 
in 1862, in the U.P. in 1886, etc. It is to 
: se Councils islative an 
nothing more. Even these laws were in Athy hc orders nese Govern- 


ment, T i f 
S n spite of the defects of the system, no change was made till 
Act of 1892 


The Indian Councils Act of 189: > ils 
E aai ` 2 enlarged the Legislative Councils of 
Pre: Provinces. The number of additional hes Eom fixed at 
40 lor Bengal and 15 for North-West Province and Oudh. In the case © 
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bay and Madras, it was to be not less than eight and not more than 
yenty. A system of indirect elections was also provided for. Certain 
porate bodies were given the power of electing representatives and 
je persons were to be nominated by the Governor. The members of 
Councils were given the power of asking questions and discussing the 
cial statement. However, no right of supplementary questions was 
. The members also could not reject the budget. This was no doubt 
n advance on the Act of 1861, but it was not considered adequate to the 
equirements of the people. 


of 1909 


_ The next step was taken by the Indian Councils Act of 1909. The 
vincial Legislatures were enlarged up to the minimum limit of 50 ad- 
onal members in the larger provinces and 30 in the smaller provinces. 
e majority of the members were to be elected. The system of nomi- 
ion after election was given up. It was provided that corporate bodies 
ere to elect members of an electoral college and the latter were to elect 

nbers of the provincial legislature. The Mohammedans were given 
ial representation by this Act. They were to vote in the special con- 
ituencies of the Muslims alone, The members of the Provincial Legis- 
tures were given the right of asking questions and supplementary ques- 
tions. But supplementary questions could be put only by the person who 
ut the original question. The members were given the right of discussing 
~ the Budget and passing resolutions on it. It was the duty of the Govern- 
ent to take those resolutions into consideration. As a matter of fact, the 
sovernment completely ignored those resolutions. Under the Act of 1909, 
the Provincial Legislatures were “essentially consultative committees attach- 
ed to the Executive.” The voting qualifications were so high that the 
© umber of voters in any constituency was very small. As the system of 
tions was indirect, the sense of responsibility was lacking. The Legis- 
mee Councils were given no control over the Government or legislation. 
Their members could merely criticise with the full knowledge that they 
Would never be called upon to shoulder the responsibility. The result 
" Was that the members were reckless in their criticism of the Government. 
he Government also regarded these Councils with contempt. 


The Government of India Act of 1919 made great changes in b 
Composition and functions of the Provincial Legislatures. Each Pioti 
gislative Council was to consist of the members of the Executive pona 
the Governor and the elected and nominated members. The size p 
these Provincial Legislatures was enlarged. Provision was made for ee 
and special constituencies. Representation was given to various Beat 
© Munities and interests. The Muslims and the Sikhs were asia 
= tepresentation. Provision was also made for representation to Jand-ho ve 
J eaters, mining, commerce and industries, universities and so on m 
franchise for the Provincial Councils was lowered. The norma ami 
fications of a voter were based on community, residence, Ss ene me 
use, assessment of income-tax, receipt of a military pension, : od 
~ ® piece of land, ctc. Provision was to be made for  representati 
_ Women also. 


i i rmment in 
i _ The Act of 1919 provided for a dyarchical sys'tm Ean TARRA 


nibe Provinces. Th i ini e in charge o! 
: . e Indian Ministers were Pa 
| Subjects, and Reserved subjects remained with the Governor and the 
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bers of his Executive Council. The Ministers were chosen by the Governors 
from the members of the Legislature. Provision was made for the election 
of a Speaker of the Legislative Council. 


The Act provided for two Lists, viz, Central List and Provincial List. 
The Provincial Legislature was given the power to make laws on matters 
given in the Provincial List. Its members were given the power of moving 
and passing resolutions on different subjects. They were also given the 
power of asking questions and supplementary questions. They were also 
empowered to move votes of censure against the Government. They were 
also allowed to demand adjournments of the House to discuss important 
matters of recent occurrence. The Legislative Council was given the power 
to discuss the provincial budget and reject the same. However, it had no 
control over de non-votable items of the budget. If the budget was re- 
jected, the Governor was authorised to restore it. 


There were certain limitations on the legislative powers of the Pro- 
vincial Councils. In order to introduce certain bills, the previous sanction 
of the Government of India and the Governor was required. Even when 
a bill was passed by the Provincial Legislature, the Governor was empower- 
Sign certify, veto or reserve it for the consideration of the Governor- 


Act of 1985 


Under the Government of India Act, 1985 provision was made for 
the establishment of two Houses of the Provincial Legislatures in six pro- 
vinees and only one House in the five provinces. The Upper House was 
known as the baitie Council and the Lower House as the Legislative 
Assembly. The Upper House consisted of 21 to 65 members. Some of its 
members were elected and the others nominated by the Governor. The 

€ Council was a permanent body because one-third of its mem- 


hers retired after every § years. There was no change of the whole House 
at one time. 


The Lower House consisted of 60 to 250 members. The life of the 


rer House was 5 ears, but it could be di zi i Governor. 
is life also could RA uelh uld be dissolved earlier by the Gov 


It is to be observed that thi jinci islatures 
under the Act of 1935 ti SO € powers of the Provincial Legisla 


over legislation. Even. their control over 
About 50% of the Provincial budget was 
Legislatures could not accomplish much. 


New Constitution 
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gitution provides for the abolition or creation of Legislative Councils in 
the States. 

Provision is made for direct elections to the Assemblies on the basis of 
adult suffrage. Approximately, one representative is elected for every 75,000 
of the population. The total membership of a State Assembly may vary 
between 60 and 500 according to its The life of the Assembly 
is 5 years; it can be dissolved earlier by the Governor, Its life may be ex- 
tended on the ground of an emergency. 


nated by the Governor. Others are elected by Municipalities, District 
Boards, Graduates, Teachers and members of the Legislative Assembly. Tt 
isa permanent House. One-third of its members have to retire after every 
two years. 


As regards the powers of the State Legislatures, they can make. laws 
on the subjects given in the State List and in the Concurrent List. How- 
ever, if the Union Parliament a law on a subject included in the 
Concurrent List, the State Legislature cannot pass a law on that subject. 
The Constitution has provided for responsible Government in the States. 
The Government is in the hands of the Ministers who are not only the 
members of the Legislature but also responsible to it. The State Legis- 
lature has the right to pass a vote of no-confidence against the Ministry, 
reject the budget or pass resolutions or adjournment motions against the 
Government. The Legislatures are given autonomy in their own sphere. 


CHAPTER XVI 
DECENTRALISATION OF FINANCE 


When the rule of the East India Company started in India, te hes 
vinces were given a considerable amount of latitude in the menm o! a 
finance. But the Charter Act of 1833 brought about both legis hai ee 
financial centralisation, It was provided that “no Government sha Ae. 
power of granting any new office or granting any new salary, a TA 
allowance without the previous sanction of the Governor-General. mei 
dian finance remained centralized in the hands of the Governa 
India even after the passing of the Acts of 1853 and 1858. The Bi: ney 
were not given any right or authority on the provincial Ries A 
were merely managing agents for the Government of India. T He a ee 
of taxation, the amount of taxation, the manner of collection an rH 
authority for expenditure were all dictated from the se ae oi 
Provinces had absolutely no interest in the collection of the ae iam 
cording to Sir William Hunter, “Towards the end of every year eae 
Local Government presented to the Governor-General-in-Council E Bo: 
mates of expenditure during the coming 12 months, The- a ie 
General-in-Council, after comparing the aggregate estimates with a a 
pected revenue from All India, granted to each local Government ae 
sums as could be spared for its local services,” According to Sr 
Strachey, “The whole of the revenues from all the provinces of a 
India were treated as belonging to a single fund, expenditure from wae 
could be authorised by the Governor-General-in-Council alone. sd 
Provincial Governments were allowed no discretion in sanctioning ee 

ges. They could order without the approval of the supreme Gov 
ment and without its knowledge the ado 
the interests of millions of people. 
tem of administration that might 


ich the assessment of the land revenue had wh 
arry Out no improvement, great or small, for Ww i 
money was required. If it became necessary hat 
spend £20 on a road between two local markets, to rebuild a stable t a 
had tumbled q menial servant on wages of 10 ae 
a month the matter had to be formally reported for the orders of E 
Government of India” A critic points out that “the distribution of pra 
lic income degenerated into something like a scramble in which the mo 
violent had the a vantage, with very little attention to reason. As los 
economy brought no local advantage, the stimulus tọ waste was redii 

aà mini Ocal growth of the income led to local me T 
of improvement, the interest in developing the public revenues was als 
brought to the lowest level,” 

The main argument in 
words by the authors of th 
(1911): “gf many budgets 
short the supply of w 
take it upon himself 


defence of the system was expressed in Peis 
© report on Indian Constitutional Re “cuts 
are dipping into one well and ss must 
ater, obviously the chief proprietor of the wel 

to regulate the drawing.” 
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To quote Sir John Strachey, “I have repeatedly insisted that the pri- 
mary fact lying at the root of all knowledge about India is the immense 
diversity of the countries and peoples which it comprises, but it is a fact 
which centralisation of the Government ignores. While our empire was 
being gradually built up, concentration and centralisation in the admin- 
istration were often inevitable. Now that it has been constituted on a 


firm and peaceful basis, decentralisation is an essential condition of pro- 
gress.” (India, its Administration and Progress, pp. 124-5). 


It was admitted on all hands that the system was faulty and required 
to be changed. The efforts of General Dickens and Laing did not im- 
prove matters. In 1867, a scheme was prepared by Strachey to revise that 
system. On the basis of that scheme, Lord Mayo took the first step on the 
road to decentralisation. 


Mayo’s Resolution (1870) 

The Resolution of 1870 transferred to the control of Provincial Gov- 
ernments the following heads of expenditure. with the revenue accruing 
fram them, and in addition, a fixed annual Imperial Grant for the pur- 
pose: Jails, Registration, Police, Education, Medical Services, Prinung, 
Roads, Miscellaneous, Public, Improvements and Civil Buildings. The 
deficit, if any, was to be met either by local taxation or by the reduction 
of expenditure. Any portion that may be unspent by the end of the year 
was not to lapse to the Central Government, but was to remain at the 
disposal of the Provincial Government concerned. Provincial Govern- 
ments were given powers, subject to certain conditions, to create appoint- 
ments provided the salary in each case did not exceed Rs, 250 a month 
and the amounts could be met out of the assigned grants. The Govern- 
ment of Lord Mayo hoped that the Resolution “will produce great care 
and economy; that it will import an element of certainty into the fiscal 
system which has hitherto been absent; and that it will lead to more har- 
mony in action and feeling between the Supreme and Provincial Gov- 
ernments than as hitherto prevailed.” “The operation of this resolution, 
in its full meaning and integrity, will afford opportunities for the deve- 
lopment of self-Government, for strengthening municipal institutions, and 
for the association of natives and Europeans to a greater extent than here- 
tofore in the administration of affairs.” 


The chief defect of the system of 1870 was that Imperial grants 
made on the basis of expenditure in varjous provinces in 1870-71. No 
attempt was made to remove the existing inequalities and to give grants 
to provinces according to their actual needs. According to Dr. Gian 
Chand, “The province which had the low level of expenditure owmg 
either to access to the Central Government or to its underdeveloped or 
backward state due to recent annexation, was penalised for its economy, 
unassertiveness or worse still backwardness.” The charge of R. C. Dutt 
was that the reform of Lord Mayo brought about an increase in the Gene- 
ral burden of taxation. Each province, to augment its own EE aaa 
imposed new taxes, mostly on land, The result was that the state deman: 
on the soil was increased, That was against the spirit of the Permanent 
Settlement in Bengal and as regards other provinces, it broke the rule 
adopted in 1885 and 1864 of limiting assessment to one-half the rental. 
(India in the Victorian Age, p. 257). However, it has been pointed out 
that the practice of separating Central from Local taxation was almost 
universal in the modern States. Moreover, the system of Lord Mayo re- 
sulted in a lot of economy.” According to P. E. Roberts, Lord Mayo 


were 
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“found serious deficit and left substantial surplus. He found estiz 
habitually untrustworthy, he left them thoroughly worthy of confid 
He found accounts in arrears and statistics incomplete, he left the 
punctual and full.” N 


Lytton (1877) 

In 1877, the Government of Lord Lytton took the second step 
road to decentralisation. Several heads of expenditure such as La 
venue, Excise, Stamps, General Administration, Stationery, Law ai 
tice were transferred to the Provincial Governments. In order to m 
the additional expenditure, certain heads of revenue were also transfer 
to the Provincial Governments. It was also provided that any su 
above the estimated income was to be shared to the extent of 
with the Government of India which also undertook to meet del 
the same extent, if and when occurred. 


Ripon (1882) 


The next change was made in 1882 by Lord Cromer in the 
Lord Ripon. He introduced the system on Imperial, Divided and Pr 
vincial Heads of Revenue by which the revenues from all sources n 
divided into three categories. Income from the Imperial Heads was 
go to the Central Government. The provinces were to get all the | 
from the Departments under their control. Income from the 
Heads was to be shared, mostly in equal proportions, between the i 
rial Government and the Provincial Governments. The deficit in # 
Provincial Budgets was to be made good by the Imperial Govern 
giving a fixed percentage of land revenue to the provinces. This 
ment was made for five years and was renewed in 1887, 1892 and 


According to Principal C. L. Anand, “The advantage of thi 

t ) l C. L. 5 advantage o 1s 
arie one which had hitherto generally prevailed. was that it ga 
incial Governments a direct interest not only in the provinci 


marily thrown on its back, close-clipped and shorn of its wool, and tw 
fleece grows again. The normal history of a p 


as practicable on each 
fiscal certainty, which 
can be secured.” 


Curzon (1904) 


In 1904, Lord Curzon tried to r 
cmove the def f the setti 
of 1882. Although the old division of revenues into the Impe n 
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settlement was declared to be quasi-permanent, and was to be revised 

only if found to be grossly unjust or only in very extreme circumstances. 
The object of quasi-permanent settlements was “to give the local gov- 

ernment a more independent position and a more substantial and endur- 

ing interest in the management of their resources than had 

been possible.” The Provincial Governments could count on the continu- 

ity of the financial policy and reap the benefits of their own economy. 


versy ended, she was in a better position to calculate her own resources. 
After some time, an important change was made with regard to 


India put at the disposal of the local government concerned a fixed 
amount from which it could spend at the time of famine without draw- 
ing on its normal resources. When the amount was exhausted, further 


expenditure was to be shared equally by the Government of India and 
the local government. In the last resort, the Government of India was 


to give further assistance from its own revenues. 


Decentralisation Commission 

The Royal Commission on Decentralisation, appointed in 1907, en- 
quired into the relations between the Central and Provincial Govern- 
ments, It made the following important recommendations in the finan- 
cial field:— 

(a) The Governor-General should not interfere with the revenues as 
signed to the provinces. 

(b) Distribution should be fixed according to the needs of the pro- 
vinces. i 

(c) The residue should be taken in the shap 
share from few of the main heads of revenue. 


e of a fixed fractional 


Resolution of 1912 
The Government of India accepted generally the recommendations 


of the Decentralisation Commission ani a 
cial finance on 18th May, 1912. The a 
to make their financial relations wi e i y» 
stable as possible. However, before declaring the provinca’ settlement 
permanent, they considered it necessary to examine certai : 
equalities and A AR Regarding the inequality of genees om 
to the various provinces, the view of the Government of In Ea was 

“if it exists at all, it is historical and jnevitable.....-++ ee its wey 
existence is doubtful. The higgling of a quarter of a century has ets 
lished a rough equality which should not be replaced by theoretica a 
culations.” According to Dr. Gian Chand, “There was no equity, pee 
or refined, in the settlement of 1911”. ‘But the Government of India 
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proceeded on the assumption that there existed rough equality between 
the various provinces, Alter making certain adjustments, the Govern 
ment of Jadia made the provincial settlements permanent. In certain 
provinces, fixed assignments had reached a high figure. The Govern- 
ment of India revised the provincial settlements and made some more 
heads wholly or partially provincial. The fixed assignments were propor- 
tionately reduced. The policy of giving lump-sum grants to the province 
out of the surplus of the Government of India was revised in accordance 
with the recommendations of the Decentralisation Commission. The Com 
mission had recommended the adoption of three principles with a view 
to removing the defects of “the policy of doles.” Those principles were 
that regard should be had to the wishes of the Prov incial Governments, 
the purposes for which grants are made may not be the same in all pro- 
vinces and the grants should not involve greater Central interference. 
Moreover, new revised rules were issued by the Government of India in 
connection with the control over provincial budgets. In future, the con- 
trol was to be confined to Divided Heads and to the total of revenue ex- 
penditure. The Provincial Governments were to be given powers to over: 
draw upon the balances with the Government of India and to budget for 
a deficit under certain conditions. 


It is pointed out that in spite of the changes made by the Resolution 
of 1912, many defects remained ‘in the system. Inequalities in provincial 
expenditure were not removed. Independent powers of taxation and 

wing were not granted to the provinces. The old system of Divid- 
ed Heads and the Siving of “doles* was allowed to continue. But des- 
pite these defects, it was declared that the settlements with the provinces 
were “fixed in perpetuity.” 


Meston Settlement 


After the publication of the Report on Indian Constitutional Re 
forms in 1918, the new policy was inaugurated. The authors of the Re- 
port had recommended that the provinces should have their independent 
sources of revenue. ‘This implied the abolition of the system of Divided 
Heads and the separation of the provincial finances from the Gentral 


r was a Provincial subject or 
SION | with the Governor-General-in- 
discrimination between Central and Provin- 
‘ra-provincial interests predominate, the sub- 
Ject is treated as Central; while on the other hand, all subjects in which 


subjects were declared to be 
them were Defence, External Affairs, Railways 
Posts and Telegraphs, Customs, Income Tax Services etc. 52 subjects 
were included in the Provincial List and the most siti riant were Edu- 
cation, Local Self-Government, Medical Aduintetration Public Health 
and Sanitation, Irrigation, Land Revenue, Famine Relief, Agriculture. 
Forests, Industries, Police. Justice etc. As the distribution of subjects in- 
volved a deficit for Central Government a committee known as the Pro- 
dent to make recommendations as to how the deficit could be met. The 
Meston Committee recommended that the Provinces should make contri- 
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butions to the Government of India so that the budget may be balanced. 
It was estimated that the deficit was to be about Rs. 10 crores. The Pro 
vinces were not required to pay equally, but according to their paying 
capacity. Different provinces were to contribute different sums in differ. 
ent years. Another schedule gave the permanent and standard ratio at 
which each province was to be taxed in order to wipe out the Central 
deficit. 


The following scale shows the contributions made by the provinces 
to the Central Government in 1921-22:— 


Provinces Contribution in 
lakhs of R». 
Madras sie = wa an 
Bombay EN 36 
Bengal sa 
Punjab 175 
United Provinces ss 
Assam is bce 153 
Burma ove py u 
C.P. and Berar ia bet Ses 23 


There was a general complaint against the Meston Settlement and 
both the officials and non-officials condemned in equal severity the un- 
wisdom of the new system. The Inquiry Committee also wrote against 
the system. Its revision, if not its complete abolition, was unanimously 
and persistently demanded. However, Sit Basil Blackett, the Finance 
member of the Government of India, announced the complete and final 
remission of provincial contributions in his budget of 1928-29. 


Although under the reforms of 1919 the position ees ite 
Governments with regard to finance was considerably improved, ié di 
were still many restrictions on them. They had to maintain ns saat 
Services as directed by the Secretary of State for India. They were he P 
less with regard to their appointments and salaries. Their powers n 
taxation were very much restricted. They were not given gage ae! s 
borrow on the security of their revenue. The Provincial „Government 
resented those restrictions and desired an independent Provincial Depart 
ment of Accounts and Auditing. 


Reforms of 1935 


The Government of India Act of 1935 made a fundamental depar- 
ture from the reforms of 1919 under which the Provincial Gove a Rute 
exercised a devolved and not original authority. Under Provincial / ea 
homy, the Central Government and the Legislature ceased to possess 
a Governor's province any legal power and author’ 
Matters falling within the exclusively provi hee BBY 
power of nae under certain conditions. The Prova 
ment was made responsible for provincial administration. federal, ex- 
1935 classified subjects into three categories, Viz. exclusively re es ot 
clusively provincial and concurrent. Functions like Defence, Prats, lic 
lations, Navy and Air Force, Railways, Currency ane es ‘ti | p b 
Debts were reserved for the federal authority. Education, Me fi Co ‘ 
lic Health, Police, Law and Order were reserved for the Provincia PE 
ernments. In the Concurrent List, the Central Legislature posse: 
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of legislation with the Provincial Legislatures. As a result of the 
d division of functions, the financial system underwent a remark- 


able change. f 

The allocation of revenues between the Central Government and the 
Provinces was essentially federal in character. Perhaps in no sphere was a 
more fundamental change introduced by the Act of 1935 than in the divis 
jon of the sources of revenues between the Central and Provincial Gov- 
ernments. The taxes levied and collected by the provinces were land re 
venue, irrigation, excise duties, duties on tobacco and other goods manu- 
factured or produced in the province and countervailing duties at the same 
rate or lower rates on similar goods manufactured or produced elsewhere 
in India, taxes on agricultural income, taxes on lands and buildings, 
hearths and windows, duties in respect of succession to agricultural land. 
taxes on mineral rights subject to limitations imposed by the Central Legis 
lature for the development of minerals, capitation taxes, taxes on profes 
sions, trades, callings and employments, taxes on animals and boats, taxes 
on the sale of goods and on advertisements, cesses on the entry of goods 
into a local area for consumption, use or sale, taxes on luxuries, including 
taxes on entertainments, amusements, betting and gambling, stamps and 
registration, tolls, etc. The taxes levied and collected by the Government 
of India but assigned to the provinces were duties in respect of succession 
to property other than agricultural land, rates of stamp duty in respect ol 
bills of exchange, cheques, promissory notes, bills of lading, letters of credit, 
policies of insurance, proxies and receipts, terminal taxes on goods or 
passengers carried by railway or air and taxes on railway fares and freights. 
The taxes divided between the Government of India and the provinces 
were taxes on income other than agricultural income, salt duties, excise 
duties on tobacco and other goods manufactured or produced in India 
except those given above and export duties. The taxes levied and retain- 
ed by the Government of India were corporation tax, currency and coinage. 
federal railways, posts and telegraphs including telephones, wireless, broad- 
casting and other forms of communication, import and export duties, 
military receipts, income tax, etc, 


It is to be noted that many restrictions were allowed to continue on 
posta finances. Restrictions were placed on the borrowing powers of 
tae eaten According to the Niemyer Award, provinces were given 

ncial assistance by the Central Government so that they may be able 
to meet their deficits. The amounts varied from province to province but 
the Punjab got nothing under the Award. 


New Constitution 
It is to be observed that even under the new Contitution of India 


which came into force in 1950, the i i joy 
7 4 t enjoy 
complete autonomy in the field of e A a ; 


The distribution of financial resources between the Union and the 
States follows the Government of India Act, 1935. Several taxes and duties 
have been exclusively given to the Union. Some taxes have been given 
exclusively to the States. Certain duties are to be levied by the Union 
but collected and appropriated by the States. Certain taxes are to be 
levied as well as collected by the Union, but assigned to the States within 
which they are leviable. Certain taxes are to be levied and collected by 
the Union but distributed between the Union and the States. Provision 
is also made for grants-in-aid by the Union to the States. 
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The taxes which belong exclusively to the Union are customs, corpor 
ation tax, taxes on capital value of assets of individuals and companies, 
surcharge on income tax, fees in respect of matters in the Union List, excise 
duties on tobacco and all other goods produced in India except alcoholic 
liquors for human use, opium and other drugs. 


The taxes which belong exclusively to the States are land revenue, 
taxes on agricultural income, succession duties on agricultural land, taxes 
on land and buildings, taxes on mineral rights, opium and Indian hemp, 
taxes on consumption and sale of electricity, terminal tax, taxes on goods 
and passengers carried by road or inland waterways, taxes on vehicles, pro- 
fessions, trades and entertainments, sales tax, ¢tc. 


Stamps duties on bills of exchange, bills/of lading, insurance policies, 
transfer of shares, ete, and excise duties on medicinal and toilet prepar- 
ations containing alcohol are. to be levied by the Union, but are to be 
collected and appropriated by the States within whose jurisdiction they 
are levied. 


The following taxes are to be levied as well as collected by the Union, 
but assigned to the States within which they are leviable. Duties on suc- 
cession to property other than agricultural land, estate duty in respect of 
property other than agricultural land, terminal taxes on goods or passengers 
carried by railway, air or sea, taxes On railway fares and freights, taxes on 
transactions in stock exchange and taxes on sale of and advertisements in 
newspapers. 


The following taxes are levied and collected by the Union but their 
proceeds are divided between the Union and the States in a certain pro- 
portion: Taxes on income other than those on agricultural income and 
duties of excise as are included in the Union List, except medicinal and 
toilet preparations. The President has to distribute the proceeds of in- 
come tax between the Union and the States till it is fixed by the Finance 
Commission. The distribution of the Union excise duties is to be made 
by Parliament. 

Article 275 provides that grants-in-aid shall be made every year by 
the Union e to cer nis which are considered to be in need 
of help by Parliament. Those grants are particularly for the welfare of 
the Scheduled Tribes. Assam is to be given some special grant. In ad- 
dition to this, temporary grants for a period of ten years shall be made to 
the States of West Bengal, Bihar, Assam and Orissa in lieu of the shares of 
the export duty on their jute products as they used to receive before the 
commencement of the Constitution. 


_ According to Professor B. R. Misra, “The rationale of the distribu- 
tion of resources follows closely the principles adopted in the distribution 
of functions. Professor Seligman mentions three such principles: viz, the 
principles of efficiency, suitability and adequacy. Efficiency and suitability 

epend upon the nature of the tax and its. administration. No matter 
how well-intentioned a scheme may be, or how completely it may se ae 
nize with the abstract principles of justice, if the system does not work ad 
ministratively, it is doomed to failure. The problems ae ee de 
suitability really depend upon the choice between a agony ok 
basis.” Again, “To evolve a system of financial allocation in India, in 
conformity with the principles of efficiency, suitability and: adequacy, 1S an 
extremely difficult task. Constitutional, natural and economic, ponie 
ations place insurmountable difficulties in its way. A system which would 
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obviously secure efficiency and suitability would break down on the princi- 
ple of adequacy. Moreover, a system that might suggest itself as the most 
acceptable would not satisfy the conflicting claims and counter-claims of 
the various States. Hence financial allocation between the Government 
of India and the States has always been a matter of compromise. Such 
compromises are reflected in the system of ‘doles’ from the Centre to the 
States or ‘contributions’ from the States to the Centre or in the system of 
‘shared revenues’; or grants-in-aid from the Federation to the States.” 
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CHAPTER XVII 


RELATIONS BETWEEN GOVERNOR-GENERAL AND 
SECRETARY OF STATE FOR INDIA 


The office of the Secretary of State for India was created by the Act 
of 1858. The Secretary of State for India was a member of the British 
Cabinet and was appointed to this office on account of his status in Brit- 
ish politics. He was in charge of the Indian affairs and was thus respon- 
sible to the British Parliament. This responsibility could not be enforced 
effectively up to 1919 because the salary of the Secretary of State was paid 
out of the Indian revenues. However, he was the agent of the Crown 
and the British Parliament, He was given superior authority over the 
Government of India. The Governor-General of India who was appoint- 
ed by the British Cabinet of which the Secretary of State for India was a 
member, was required to pay due obedience to such orders as were re- 
ceived from the Secretary of State for India. 


Legally speaking, the Secretary of State had complete control over the 
Governor-General of India. This control became all the more effective 
after 1870 when a direct telegraphic line was laid by submarine cable by 
way of the Red Sea between India and England. As the Secretary of 
State was responsible before the British Parliament and through it to the 
people of England for the administration of India, it was the duty of the 
Governor-General to carry out any direction which was given to him by 
the Secretary of State. If there was any difference of opinion between 
them, obviously it was the duty of the Governor-General to submit to the 
Opinion of the Secretary of State. The Governor-General was either to 
submit to the superior will of the Secretary of State or resign. It is well 
known that although Lord Curzon was one of the strongest of the Vice- 
roys of India, he had to resign his job and go back home because he dif- 
fered with the home Government on the question of the appointment of 
the Commander-in-Chief as a member of Governor-General’s Executive 
Council. He was so very strong that he used to call the Secretary of 
State as his mouthpiece in the Parliament. Mr. Broderick is stated to 
have written to Lord Curzon thus: “You will not believe it but Secretary 
of State practically abdicates his legal functions and becomes Georges 
(Lord Curzon’s) ambassador at the Court of St. James... - It is evident 
that it was the duty of the Governor-General to bow before the final ver- 
dict of the Secretary of State. 


The Secretary of State for India had the legal power to give orders 
to every officer th India including the Governor-General. Sir Tej p 
dur Sapru once remarked: “I maintain that the Governor-General or F 
Governor-General-in-Council are truly the servants of the Secretary o: 
State, servants whose bounden duty is to carry out the orders of the Sec- 
retary of State; which in its turn sometimes means the orders of i Sec- 
retary of State as suggested to him by his permanent staff. pe she 
ment of India had to carry out the orders received from the van a ; 
even though they believed that they were being led to the wrong path byt 
Secretary of State.” On another occasion, Sir Tej Bahadur described the 
Secretary of State as the Great Moghul in White Hall. The view of 
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Lord Reading was that this discription of Sir Tej Bahadur was incorrect, 
although picturesque. His contention was that when the Secretary of 
State spoke, he did so as the representative of His Majesty's Government 
and not in his personal capacity. Sir Valentine Chirol attacked the so- 
called agency theory regarding the relationship between the Governor- 
General and the Secretary of State. According to him, the Viceroy was 
the direct and mal representative of the King-Emperor and in that 
capacity he could not be called the agent of the Secretary of State for 
India. In his official capacity, the Viceroy was not merely the individual 
but the Governor-General-in-Council, Sir Valentine himself admitted that 
the ultimate responsibility for the Government of India rested with White 
Hall which acted through the Secretary of State. Consequently, the Sec- 
retary of State exercised general guidance and control over Indian affairs. 
But he maintained that the position of the Viceroy was not that of an 
agent. 


‘On this vexed question, Lord Minto remarked thus: “I had not 
realised that the Viceroy was merely an agent and Government oi India 
apparently only a Registry Office.” It is stated that “Minto shrewdly 
assessed the temperament of Secretary of State and set himself to counter- 
act its dangers. His aim was by patient arguments and adroit suggestions 
to get Morley believe that the policy of the Government of India was 
initiated by White Hall.” 

_ Lord Morely himself explained the position in these words: “Nobody 
will mee that the Cabinet are just as masters over the Governor-Gene- 
ral as they are over any other servant of the Crown. The Cabinet, 
ea a Secretary of State, have an inexplainable right, subject to law, 
E ictate policy, to initiate instructions, to reject proposals, to have the 
ast word in every question that in their view ought to arise. When the 
eG thee Ths DE Pilie Minister had to answer to a challenge in 
authotity of ‘the tine: ae not shield himself behind the 


Sir Mohammad Shafi who was once a member of the Executive Coun- 


pals i R stated that he had known instances in which the Sec- 
Gova bern B lndia had overruled the unanimous decision of the 
eral-ni-Council, not only in regard to matters of high policy 


but in matters of internal administration in India. 


Howev 
tains Sioa pa may have been the legal position, there were cer- 
ich influenced the actual relations between the Governor- 
The Governor-General was the man 
rry on the administration of India. It 
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In spite of the improvements in the means of communication and trans- 
port, it was out of question for the Secretary of State to interfere in the 
details of Indian administration. Being ignorant of the detailed situation 
in the country, his intervention might have been even harmful. No 
wonder, the Governor-General was given a free hand in the day-to-day 
administration of the country. 


Moreover Indian affairs were kept above party politics in Britain. 
The result was that British Parliament did not take much interest in the 
Indian affairs. When the Secretary of State had not to account for the 
administration of India before the Parliament he need not waste his 
energy in mastering the details of administration. No wonder, the Gover- 
nor-General had his way. The actual relationship between the Governor- . 
General and the Secretary of State was a matter of personal equation. 
As a rule, if the Governor-General was strong and the Secretary of State 
weak, the former had his way. But if the Secretary of State was strong, 
the Governor-General had to act according to the wishes of the Secretary 
of State. If both of them were strong, there was a possibility of a clash 
and ultimately the Governor-General had to give way. As a matter of 
fact, such a situation rarely arose. The reason was that both persons 
were patriotic Englishmen who considered it to be their duty to work in 
co-operation for the efficient administration of the country. They work- 
ed as co-workers and companions and not as rivals. 


It is desirable to refer to the private correspondence which passed 
between the Governor-General and the Secretary of State. It is well 
known that there was regular correspondence between the Governor- 
General and the Secretary of State. This correspondence was marked 
private and personal in order to distinguish it from official correspond- 
ence. This confidential correspondence was destroyed soon after the de- 
parture of the Governor-General or the Secretary of State. This private 
correspondence took the shape of regular weekly letters and frequently 
telegrams. Usually, the Viceroy asked his Private Secretary to circulate 
extracts from his private letters to the various Departments for their in- 
formation and record. The object was to keep the members generally 
informed of matters passing between the Governor-General and the Sec- 
retary of State. It was for the Viceroy to decide as to how much of his 
private correspondence with the Secretary of State for India was to be dis- 
closed to his colleagues. It was through this private correspondence that 
the Governor-General and the Secretary of State came to know intimate- 
ly the minds of each other and thereby influenced each other, It was in 

w this way that the Governor-General could influence the Secretary of State 
even against his (the G.G.’s) colleagues in the Executive Council. When- 
ever any action of his Council did not commend itself to the Governor- 
General, it was possible for him to influence the Secretary of State and 
thereby win him over to his point of view against the members of his 
Executive Council. The members of the Executive Council were at a 
disadvantage as they could not directly correspond with the Secretary of 
State. The result of the private correspondence between the Governor- 
General and the Secretary of State was that before a case could be put 
before a full meeting of the Executive Council of the Governor-General 
previous decisions were already arrived at between the Secretary of State 
and the Governor-General. 


It may be stated that the relations between the Secretary of State and 
the Governor-General were peculiar and could be maintained only with 
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tact and sweet reasonableness. The actual position of the relationship 
depended not only on the personalities of the individuals, but also on 
their party affiliations, the status of the Viceroy in British politics, his 
relations with the Executive Council and the Indian public, and the in- 
clination of the House of Commons. 
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CHAPTER XVIII 
PUBLIC SERVICES IN INDIA 


In the words of the Joint Select Committee Report, “The systems of 
responsible Government, to be successful in practical working, required 
the existence of a competent and independent Civil Service staffed by per- 
sons capable of giving to successive ministers advice based on long admin- 
istrative experience, secure in their positions through good behaviour, but 
required to carry out the policy which the Government and the Legisla- 
ture eventually decide.” The necessity of an efficient Civil Service can- 
not be over-emphasized. An attempt is made in this Chapter to show how 
the existing Public Services in India have grown and what is their pre- 
sent position. 


The history of Public Services in India dates back to the early days 
of the English East India Company merchants and writers. Even when 
political power fell into the hands of the Company, the actual administra- 
tion was left in the hands of the Indian subordinates. The few servants 
employed by the Company had no training in their work, They were 
paid very low salaries. They made up the deficiency by indulging in pri- 
vate trade and accepting presents. Although their salaries were small, 
they made fortunes within a short time. It is well known that Lord 
‘Clive forced the servants of the Company to enter into new covenants 
with the Company by which they bound themselves not to engage in pri- 
vate trade or accept presents. It was for this reason that the services 
came to be known as the Covenanted Civil Service. In order to compen: 
‘sate the servants of the Company, Lord Clive formulated a scheme, but 
it was rejected by the Directors. 


Reforms of Cornwallis 


_ Credit goes to Lord Cornwallis for making radical changes in the 
‘Civil Service of the Company. He reserved all the superior jobs for 
Englishmen and Europeans. He believed that only the Englishmen and 
Europeans by their birth and training were fit to rule the country. How- 
ever, subordinate jobs were given to the Indians. He prohibited private 
trade for the servants of the Company and made it clear that those who 
‘Violated this rule, will be severally dealt with, On the positive side, he 
raised their salaries so that they could maintain a decent standard of liv- 
ing in India and also take something back home. For example, the salary 
of a Collector was fixed at Rs. 1,500 a month. His commission on the 
revenue collection also brought him some money. The same was the case 
with other servants. The object of these reforms was to make the ser- 
vants both efficient and honest. ‘The Charter Act of 1793 put the reforms of 
Cornwallis on a permanent footing. It was declared that “All vacancies 
happening in any of the offices, places or employments in the civil line 
of the Company's service in India shall be from time to time filled up 
and supplied from amongst the Civil Servants of the Company belonging 
to the President wherein such vacancies shall respectively happen.” No 
‘office carrying a salary of more than £500 a year was to be given to any 
servant who had not lived in India for at least $ years as Covenanted ser- 
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vant. It was also provided that the seniority rule was to be strictly fol- 
lowed in matters of promotion, 


Lord Wellesley 


Students of history know how Lord Wellesley established the famous 
College at Calcutta for the training of the young Civil Servants. Those 
Englishmen who came to India as Civil Servants had to study for 3 years 
in the training college and study Indian languages, law and history. 
‘This college had to be closed down because the Directors refused to ap- 
prove of this scheme of the Governor-General. However, the Directors 
themselves established in 1806 a college at Haileybury. The Charter Act 
of 1813 provided that no person was to be appointed a writer in India 
unless he had resided 4 terms at Haileybury and produced a certificate 
from the principal of the college that he had followed all the rules and 
regulations of the college. Admission to this college was by means of 
nomination. The nomination was made by the Directors who shared 
this patronage with the Board of Control. The College at Haileybury 
continued to function till 1858. It has already been pointed out that the 
Charter Act of 1853 ended the patronage of the Directors of the Company 
and threw open the Covenanted Service to a competition for all the 
natural born subjects of His Majesty. According to Sir John Strachey, 
«the main object of the competition was declared to be this-to secure 
for the Indian Civil Service young men who had received the best, the 
most liberal, the most finished education that this country affords. The 
scheme for examination was accordingly made to embrace most of the 


reg of honours school of the universities of Great Britain and Ire 


Tt is true that Lord Cornwallis was prompted by honest motives in 
ee of reforms. But the natural EE cE his rene was that the 
the Co ae excluded completely from the higher jobs in the service of 

Fae a waso the target of a lot of criticism. According to 

e is perhaps no example of any conquest in 
Eh sO rare ated excluded from all share a p 
“i xy as in British India.” According to Sir John 
Anaa eve TE ly as you or any man can, that there is no 
our power Pi a We system of depression becomes more alarming as 
the natives in the a. e must, or we cannot last, contrive to associate 
accrue from it.” Th of rule and in the benefits and gratifications that 
and its 87th Claus € Charter Act of 1833 tried to remove this defect 
any natural fies rovided thus: “No native of the said territories, nor 
only of his religion i ct of His Majesty resident therein, shall, by reason 
abled from holdin : ty of birth, descent, colour or any of them, be dis- 
However, this A Place or employment under. the said Company.” 
ject of waa es tha ork remained a dead letter. But with a similar ob- 
following Prodani es revances of the Indians, Queen Victoria made the 
may be, our subject Pi 1858: “It is our further will that, so far as 
admitted to ogee we at whatever race or creed, be freely and impartially 
fied by their ed et service, the duties of which they may be quali- 
y their education, policy and integrity duly to discharge.” A Com- 


mittee was appointed in 1860 by the tary of State for India to give 


ff j y 
effect to the pledge in 1858. The Committee recommended that simul- 


tan i 
painowe ae cities sonig z ER both in England and in India to 
j i rom which the Indi rev no 
7, k . ns Me wever, 
action was taken on its recommendatinne tans, suffered. Ho 


fi 
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Indian Civil Service Act 

In 1861 was passed the Indian Civil Service Act. The object of this 
Act was to legalise certain appointments made in the past in contraven- 
tion of the terms of the Charter Act of 1793 and to reserve almost all 
higher civil appointments for the members of the Covenanted Civil Ser- 
vice. In exceptional cases, the Government of India was given the power 
to appoint even those persons who were not members of the Covenanted 
Civil Service. However, the special reasons for those appointments were 
to be intimated to the Secretary of State for his sanction within 12 months. 


For the recruitment of members to the Covenanted Civil Service, open 
competitivé examinations were held in London every year under the 
supervision of the Service Commissioners. In 1860, the maximum age for 
candidates appearing at these examinations was lowered to 22. In 1866, 
it was lowered to 21. In 1878, it was further reduced to 19. The result 
was that it became practically impossible for any Indian to compete for 
these examinations. No wonder that up to 1870 only one native of 
India had successfully competed for the Covenanted Civil Service. The 
difficulty was not only of age, but other factors such as social, religious 
and financial difficulties made it difficult for the Indians to go to Eng- 
land to compete for the Service. 


George Otto Trevelyan, member of the Indian Civil Service, defend- 
ed the policy of the Government in these words: “By choosing your civi- 
lians at an earlier age you will get hold of a class who now slip through 
your hands. A man of first-rate powers who has once tasted the sweets 
of University success will never be persuaded to give up his English hopes. 
At two and twenty, in the full view of a Trinity or Merton fellowship, “ 
who would consent to exchange the Gommon Room in being, and Down- 
ing Street in prospect for the bungalow and the cutcherry? Warren Hast- 
ings and Sir Charles Metcalfe were among the best scholars of their time 
at Eton and Westminster. If they had once worn the gown they would 
have been lost for ever to India. Put the limit of age some three years 
earlier and you will have a fair chance of getting a Metcalfe every other 
year and a Hastings once in a decade.” 


Lord Lawrence, established nine scholarships of the value of £200 a 
year each, tenable for three years, to enable intelligent but poor Indians 
to go to England and study “for the various learned professions or for 
the civil or other services of India.” This move of the Governor-General 
was disapproved by the Secretary of State for India, the Duke of Argylle. 


The Act of 1870 provided for the appointment of the natives of India 
who had not passed the Civil Service examination, to posts reserved to 
the Covenanted Service “subject to such rules as may be prescribed from 
time to time by the Governor-General-in-Council and sanctioned by the 
Secretary of State-in-Gouncil, with the concurrence of a majority of mem- 

1. According to Sir Samuel Hoare, “When the history of the British 
Empire is written, its two greatest achievements will be the development 
of the parliamentary institutions and the organisation of the Civil Ser- 
vice, unconnected with party politics and uncontaminated by selfish inter- 
ests. The development of an efficient and disinterested Civil Service is 
greater of these achievements. The Indian Givil Service, the oldest Civil 
Service in the world. js the author of that great institution. It has: built 
up a record which even Hastings could not have conceived possible.” 
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bers present." However, it took nine years for the Government of India 
to make rules under this Act. 


In 1878, Lord Lytton decided to close the Covenanted Civil Services! 
to Indians and create “a close native service” to which were to be trans- 
some of the posts reserved for the Covenanted Service. However, 

the Secretary of State for India rejected the proposal. 


When the rules were framed under the Act of 1870, they empowered 
the Governor-General-in-Council to appoint natives of India “of good fam- 
ily and social standing” to the posts reserved for the Covenanted Service 
to the extent of one-sixth of the appointments made every year by the 
Secretary of State in England. Although the Statutory Givil Service was 
created, it did not succeed in actual practice. Fhe Indians complained 
that greater importance was given to birth and social position than to in- 

Capacity and moral fitness in the candidates, 


When the Indian National Congress was established in 1885, it pass- 
ed a resolution in the same year demanding the holding of simultaneous 


€xaminations both in India and En land for recruitment to the Coven- 
anted Civil Service. $ 


Aitchison Commission 


In order to study the position thoroughly, Lord Dufferin appointed 
a Commission in 1886 under the presidency of Sir Charles Aitchison “to 
se a scheme which may be hoped to possess the necessary elements of 
finality and to do full. justice to the claims of natives of Inlin oo higher 
and more jet A Seay pa the Public Service.” The Aitchison 
i against the holding of simultaneous examinations in 
ete. Se England. It was pointed out that the system of competition 
benefit only a few classes and not the others. As the number of 


Suny. The Commission. recommended that the age limi i 
€ mmission ge limit be raised to, 
babes U kipa recommended the abolition of the terms Cov- 
the Services i meovenanted Services. It recommended the division of all 
Subordinate eA i Raa Imperial Service, Provincial Service and 
5 é È : 
perial and Provincial Civil hoi lea jobs were to be held by the Im 


abolition of the Statutory Civil Service, The Commission recommended the 


Resolution of 1803 


SS ey 
l. The term ‘covenanted’ 
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countries being identical in their nature, and all who compete being 
finally classified in one list according to merit.” As the Government of 
India regarded the resolution to be dangerous, no action was taken on 
this resolution of the Parliament, 


Islington Commission 

The position of the Civil Service in India was examined by the Royal 
Commission on Public Services in 1912. The Chairman of the Commis- 
sion was Lord Islington. The Commission submitted its report in 1915, 
but it was published not till June 1917. But before the report could be 
considered on merits, the situation in the country had changed complete- 
ly. In August 1917, Montague, the Secretary of State for India, declared 
in the House of Commons that the policy of His Majesty's Government 
towards India was» that of increasing association of Indians in every 
branch of administration, This announcement implied that the Indians 
were to be given a substantial share in the administration of the country. 


Recommendations of 1918 Report 

The position of the Public Services was examined by the authors of 
the Report of 1918. According to them, it was a great weakness of pub- 
lic life in India that there were very few people who had opportunity for 
practical experience of the problems of administration. Their view was 
that more Indians should be employed in the administrative machinery 
of the country, They decided to remove those distinctions which were 
based on race. They also recommended the holding of simultaneous ex- 
aminations both in India and England. In the case of the Indian Civil 
Service, 33 per cent of the superior posts were to be recruited in India 
at the beginning and the percentage was to be increased by 1} per cent 
annually. Similar percentages were to be fixed in other services. With a 
View to attracting the very best type of European and English officers to 
India, recommendations were made for better rates of pay, pension, leave 
and overseas allowances. Every public servant, wherever employed, was 
to be properly supported and protected in the exercise of his legitimate 
duties. The Government of India Act of 1919 gave effect to these recom- 
mendations. 


When the British Government promised the establishment of respon- 
sible Government in India, the members of the Public Services were up- 
set. Formerly, they used to rule the country. In the new set up, they 
felt that they would be ruled and controlled by the Indian Ministers. 
They might be even insulted and humiliated by them. Consequently, 
they demanded safeguards. To meet their apprehensions, it was recom- 
mended that the members of the All-India Services, with a few exceptions, 
might be allowed to retire before they completed the service ordinarily 
required for earning pension, and were to be given a pension proportion- 
ate to their actual service. In spite of this, the relations between the Ser- 
vices and the people of India went from bad to worse. They were per- 
Sistently criticised in the legislatures. During the Non-co-operation Move- 
ment, the civil servants and their families were disrespected and even in- 
sulted. On account of the high prices, their economic position also caus- 
€d them a lot of anxiety. Consequently, a scheme was adopted by which 
all-India officers selected for appointment before January 1, 1920, and not 
Permanently employed under the Government of India, were allowed to re- 
tire before they had completed the normal full services on a pension pro- 
Portionate to their length of service. Under this scheme, about $45 all- 
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India service officers retired by 1924. Most of them had put in service 
varying from 10 to 25 years. 


The Government of India was faced with the problem that an adequate 
number of Englishmen and Europeans was not coming forward for the all- 
India services. The Indians were critical on the ground that the rate of 
the Indianisation of services was not adequate. They also demanded that 
the Secretary of State should have nothing to do with the recruitment and 
control of the services. The result was that a Royal Commission on 
Superior Civil Services in India was appointed in 1923. It is known as 
the Lee Commission because Lord Lee was its Chairman. 


Lee Commission (1923) 


The Lee Commission made many recommendations. As regards the 
Indian Civil Service, the Indian Police Service, the Indian Forest Service 
and the Irrigation Branch of the Service of Engineers on which public 
Security mainly depended, the Secretary of State was to be allowed to con- 
tinue to recruit. His control with safeguards was to be maintained. As 
regards the Indian Educational Service, the Indian Veterinary Service, 
and the Indian Medical Service (Civil), which operated mostly in the 
Transferred field, it was recommended that the control of the ministers 
was to be made more complete by closing the recruitment on an all-India 
basis. The Officers already in these services were to be allowed to retain 
their all-India status and privileges. However, new recruits to these ser- 
Vices were to be appointed in future by the Provincial Governments and 
were to form a part of the Provincial services. But this change was not 
a apply to the Indian Medical Service. Each province was to be requir- 

to employ in its civil medical department a certain number of officers 
lent from the Medical Department of the Army in India. $ 


Seat e oan recommended an increased rate of Indianisa- 
tol, balled By- conan Civil Service, 10 per cent of the superior posts were 
Direct ER tiie fa of Provincial service officers to “listed” posts. 
Benen EAE t in future was to be on the basis of equal numbers 
eaS Hale the ee and Indians,” It was estimated that within 15 
Eyropeatis, Aj a the Indian Civil Service will be Indians and half 
in the pro Mish af $ the Indian Police Service, recruitment was to be 
from Peet Be Europeans to 3 Indians, allowing for promotion 
by 1949 the a Rena fill 20% of vacancies. It was estimated that 
half Indians. As r 7 a e Police Service would be half Europeans and 
to be in the RE tha Indian Forest Service, the recruitment was 
Irrigation Branch of cee idian and 25% European. As regards the 
direct recrui e Indian Service of Engineers, there was to be 
uitment of Indians and Europeans in equal numbers. 


As regards the Central Servi 
g ices, tl issi 
the following proportions for e nateni ED EEN 
(1) In the Political Department 25% 
ed annually were to be TAE, ci 


(2) In the Imperial Customs, 
to be statutory natives of India, 


of the total officers to be recruit- 
not less than half the new entrants were 
(3) In the Superior Telegraph and Wireless Branch 25% of the re- 


cruitment was to be done in England and 75% in India 


(4) In the case of State Railways, recruitment in India was to be in- 
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creased as soon as posible up to 75%. The remaining 25% new entrants 
were to be recruited in England. 


It is to be obserbed that. in the case of Imperial Customs, Superior 
Telegraph and Wireless Branch and State Railways, recruitment was to be 
by open competition. In other cases, full discretion was given to the 
Government of India. 


As regards the Provincial Services, the work of recruitment to the 
services employed in the Transferred field was handed over to the Pro- 
vincial Government. They were to be allowed to make their recruitment 
in their own way. 


The Lee Commission also recommended an increase in emoluments 
and privileges of the members of the Civil Services. European members 
of all services were to be allowed to remit their overseas pay at the rate 
of 2s. for a rupee or to draw the same in London in sterling at that rate. 
The actual exchange rate at that time was ls. 5d. Moreover, European 
members of the Superior Civil Services and their wives were to receive 
four return passages and one single passage for each child during 
the service. If any member of a Civil Service died while serving in India, 
his family was to be repatriated at the expense of the Government of 
India. The pensions of the members of the Indian Civil Service who at- 
tained ranks were considerably increased. Medical attendance by Euro- 
pean officers was to be made available to them. Family pension funds 
were to be introduced. All future British recruits to the all-India ser- 
vices were to be given the option to retire on proportionate pension in 
case they did not want to serve. They could make claims for compensa- 
tion, 


The Government of India Act of 1919 had provided for the establish- 
ment of a Public Service Commission in India, but it had not been esta- 
blished so far. The Lee Commission recommended that the Public Ser- 
vice Commission should be immediately established. 


Provisions in Government of India Act, 1935 


When the Government of India Act, 1935, was on the legislative 
anvil, the members of the al-India services raised a lot of hue and cry 
for the safety of their position under the new set-up. The result of their 
agitation was that very many safeguards were provided in the Act of 1935. 
The Act secured more or less the existing conditions in future recruit- 
ment, The rights which were already enjoyed by the services were guar- 
anteed to them. Special reponsibility was imposed on the Governor- 
General and the Governors to secure “to members of the public services 
of any right provided for them by the Constitution Act and the safeguard- 
ing of their legitimate interests.” It was provided that every civil servant 
in India was to hold office during the pleasure of His Majesty. If an 
office was prematurely abolished, the persons concerned were to be given 
compensation. Every servant was given right of action against the Crown 
for wrongful dismissal. No civil servant should be dismissed by an autho- 
rity inferior to the appointing authority. No member was to be dismiss- 
ed or reduced in rank unless he was given reasonable opportunity of show- 
ing cause against the action proposed to be taken in regard to him unless 
he was convicted of a criminal offence or was given reasonable opportun- 
ity to defend himself. 


(2) The Governor-General was authorised to make appointments to 
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Civil Services in the Federal sphere except the Indian Civil Service, 
Indian Police Service and Indian Medical Service (Civil). He was also 
authorised to make rules for the conditions of those services. 


(3) In the Provincial sphere, the Governors were authorised to make 
appointments to Civil Services. They were also allowed to make rules for 
conditions to those services. The legislatures were also authorised to re- 
gulate the conditions of service. In the case of Railway Services, the 
power of making appointments was given by the Governor-General to the 
Federal Railway Authority. In the case of recruitments for higher posts 
in the Railway, the Federal Railway Authority was required to consult 
the Public Service Commission. The claims of Anglo-Indians were to be 
considered in the recruitment to the Central Services. 


(4) The Secretary of State, Governor-General and the Governors were 
given full discretion to deal equitably with any officer. These officers 
were allowed to address complaints to the Governor-General or the Gover- 
nor and also to put in an appeal to the Secretary of State against any 
order of punishment, censure or termination of service or alterations in 

_ the conditions of service. The Secretary of State was allowed to give 
compensation to any person who was adversely affected. 


(5) The salaries, emoluments and pensions of the Civil Services were 
not to be subject to the vote of the legislatures. Pensions of retired offi- 
cers and the pensions of their dependants were exempted from Indian 
taxation if they were residing permanently outside India. 

(6) The Indian 
Services (india), Family Pension Fund and funds to be formed out of the 
contributions under the Military Service Family Pensions Regulations and 
ly Pension Rules were vested in Commis- 
by the King-in-Council. These Commission- 
ter those funds. ‘They were to pay the pen- 


___ (7) Civil servants were indemn 
ings in respect of all actions don 
of good faith was conclusive. Be ee ception he aenn: 
General or the Governor in h 
ings could be instituted against 
in his official capacity. The G 


office for at ] . in 
India. : cast ten years under the Crown i 
a. It was provided that the Chairman of the Federal Public Service 


Commission k 
(10) Th yes e oe avaan appointment after his retirement. 
e Federal i Ki i PEF : 
missions Public Service Commission and the Provincial Com- 


$ were requi Pra s ee 
ere required to conduct examinations to various services within 
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their respective spheres. Generally, these Commissions were consulted on 
all matters relating to methods of recruitment, principles to be followed 
in making appointments, promotions, and transfers from one service to 
another, all disciplinary matters affecting a person serving in a civil capa- 
city in India, and claims by a civil servant for the cost incurred in litiga- 
tion for acts done in discharge of his duties or for the award of a pension 
for injuries sustained by him while on duty and the amount of such pen- 
sions. However, these Commissions were not consulted in the matter of 
the distribution of various jobs among the various communities. More 
duties could be given to these Commissions with the previous sanction of 
the Governor-General or the Governor. 


In short, the position, emoluments and privileges of the members of 
the Civil Service were secured as much as it was humanly possible to do 
50. 


Indianization of Civil Services 


From time to time, the British Parliament enacted measures with the 
object of giving the people of India a larger share in their administration. 
The Charter Act of 1833 declared that “no native of the said territories, 
nor any natural-born subject of His Majesty resident therein, shall by 
reason only of his religion, place of birth, descent, colour or any of these, 
be disqualified for holding any place, office or employment under the 
East India Company.” However, as the system of nomination existed at 
that time, no native of India received any appointment to the Covenant- 
ed Service. In 1854, the system of public competition for both English- 
men and Indians was started. On Ist November, 1858, it was declared’ 
that it was the will of Her Majesty that “so far as may be, our subjects, 
of whatever race or creed, be freely and impartially admitted to offices in 
our services, the duties of which they may be qualified by their education, 
ability, and integrity to discharge.” 


The Statute of 1870 declared it to be “expedient that additional faci- 
lities should be given for the employment of natives of India of proved 
merit and ability in the service of Her Majesty in India” and such natives. 
might be appointed to any of the wffices which had been reserved by law 
to the members of the Covenanted Service. However, the Act of 1870: 
remained a dead letter till 1879 when the rules were framed for that pur- 
pose by the Governor-General. Under those rules, a sixth part of the 
whole number of officers reserved to the Coyenanted Civil Service were to. 
be held by the natives of India. In order to give gradual effect to this 
object, the number of youngmen appointed in England was reduced by 
one-sixth in 1880. Appointments were made by selection by the provin- 
cial governments. When the system was changed in 1889, about 60 In- 
dians had obtained offices which had previously been reserved for men ap- 
pointed in England. 


In 1886 was appointed the Aitchison Commission. The Commission 
was instructed to devise a scheme which would do full justice to the 
claims of the natives of India to higher employment in the public service, 


This state of affairs continued till the historic announcement of 
August 20, 1917 in which the Secretary of State for India declared that in 
future the policy of His Majesty's Government in India was to be the 
increasing association of Indians in every branch of administration. The- 
Montagu-Chelmsford Report recommended that in addition to the Indians 
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directly recruited in Engaind} a definite proportion should be recruited in 
India also. As the circumstances had changed, it was necessary that the 
Indian element should also be increased. It was recommended that the 
Indian element should, in the first instance, be fixed at 33%, allowing for 
an annual increase of 13% till the whole question was reviewed by a 
Parliamentary Commission. In accordance with this recommendation, the 
percentage was fixed at 33 in 1920. In 1930, when it would be reviewed, 
the percentage would have risen to 48. According to William Roysmith, 
the effect of the reforms of 1919 on the Indian Civil Service “was an in- 
crease in the recruitment of Indians, accompanied by a pronounced de- 
crease in the recruitment of Europeans and an increase in the number of 
European officials who resigned before the expiration of their term of ser- 
vice”, (Nationalism and Reform in India, p. 210). On the recommend- 
ation of the Islington Commission, it was ruled in 1920 that Provincial 
Service Officers would be promoted to posts meant for the members of the 
Indian Civil Service. 

One of the terms of reference for the Royal Commission on the 
Superior Civil Services in India was the examination of and advice upon 
the question of the recruitment of Europeans and Indians to Superior Ser- 
vices in India, It is pointed out that the time for the appointment of 
Commission was not opportune as at that time the supply of British candi- 
dates was falling due to the fear raised by the Act of 1919 in the mis.ds of 
the English that there was no future for them in India. During the period 
1915-1923, there was a shortage of 125 British candidates while 12 Jndians 
in excess of their quota were recruited. The Royal Commission recommen- 
ed in 1924 that out of very 100 posts 40 should go to Europeans, 40 to 
Indians and the remaining 20 should be filled by promotion of officers of 
the Provincial Service with the result that by the year 1939 there would be 
50: 50 ratio between the two races, The recommendations of the Royal 
Commission were put into effect by the Government of India but the Indian 
Statutory Commission called a halt to the policy of Indianisation by re- 
cries that it should not proceed beyond the scale recommended by 
he Royal Commission of 1924. This state of affairs continued till 1947 

n power was completely transferred into the hands of the Indians. 


___ As a result of the Indianisation of the Services, the administration be- 
tie ee and sympathetic to the ideas and aspirations of the people 
of he ae A eoan officers could understand the feelings and sentiments 
was a E oe Napa the British officers. No wonder, an attempt 
though Racket aa istrative routine to the needs of the people al- 
Tine of the yi not be accomplished on account of the rigid disci- 
k her ini ervices, As regards the psychological effect, the people gave 
ba aR it ie complex, ‘There was a general political awakening 
hie people saw that the Indians also could rise to higher adminis- 
Ive posts. The Indian officers could be easily approached by the 
people for the redress of their wrongs, PP 


Shortcomings 


It is desirable to refer to some of the shortcomings o ics yer 
ab iad S à o s of the Public Ser 
vices in India during the British regime. (1) The Gan thing to be noticed 
Bo the Indians were excluded from all the big jobs in the country. 
. ose were manned by Europeans and Englishmen. The Indians felt 
1at their exclusion was derogatory to their self-respect and patriotic senti- 
ment, They were made to feel that they were inferior to the foreigners 
and that particularly so in their own country. 
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(2) The Congress pointed out that the members of the Public Service 
were paid on an extravagant scale. A poor country like India could not 
afford to pay huge sums of money to her administrators. The drain from 
this quarter was so great that practically very little was left for nation- 
building programmes. It was pointed out that the salary and emoluments 
of the Governor-General of India were more than those of the Prime Minis- 
ter of England or the President of the U.S.A. 


(3) It was also contended that while India paid huge salaries to the 
Civil Servants, she was deprived of their experience after their retirement. 
The usual practice was that Englishmen who served in India left for their 
country after retirement. It was their country that took advantage of their 
administrative experience and not India which had paid them huge salar- 
ies and also given them opportunities to gain the experience. 

(4) According to Lord Morley, the bureaucracy in India was mechani- 
cal, lifeless and soul-less. No administration could be progressive or bene- 
ficent which crushed the self-reliance of the people and gave them no scope 
for the realisation of their natural aspirations. But such was the case in 
India. 
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CHAPTER XIX 
THE INDIAN STATES 


Sir William Lee-Warner, in his famous book called The Native: States 
of India pointed out three epochs in British relations with the Indian 
States till the introduction of the Reforms of 1919. During the first period, 
the English East India Company followed the “policy of the ring-fence 
and this period lasted from 1757 to 1813. The second period lasted from 
1813 to 1858 and was called by him by the name of “Subordinate Isolation”. 
The third period extended from 1858 to 1919 and was designated by him 
as the period of “Subordinate Union.” 


(1) Ring-Fence Policy (1757—1813) 


According to Lee-Warner, during this period “the British endeavour- 
ed as far as possible to live within Ring-Fence and beyond that they avoid- 
ed intercourse with the chiefs.” The English East India Company at that 
time was not very strong. It was not in a position to interfere in the in- 
ternal affairs of the Indian States. The Company had neither the strength 
nor the resources to defeat the Indian rulers. The Company was only one 
of the important Powers in India. The other Powers were the Marathas,. 
the French, the Nizam and the Sultan of Mysore. The result of this situ- 
ation was that whenever the Company entered into any treaty with an 
Indian State, it did so on the basis of equality and reciprocity. 


On the whole, the Company followed a policy of non-intervention in 
the affairs of the States. It was laid down in the Pitt’s India Act of 1784 
that the Home Government did not approve of the intervention of her 
officers in India in the internal affairs of the Indian States. However, it 
cannot be denied that on certain occasions the Company had to interfere 
in the affairs of the Indian States, Thus, Warren Hastings fought the First 
Maratha War and the Second Mysore War. Likewise, Lord Conwallis 
fought the Third Mysore War and annexed half of its territory. Lord 
Wellesley had to fight the Fourth Mysore War, and the Second Maratha 
War. He also made Hyderabad and Oudh enter into subsidiary alliances 
with the Company. Lord Minto made the Treaty of Amritsar in 1809 
with Maharaja Ranjit Singh, and granted protection to the Cis-Sutlej 
-States whose very existence was being threatened by Ranjit Singh. 


About this period, Lee-Warner says: “When the events of these 56 
busy years are called to mind, the palpable anxiety of the Company to end 


both annexation and alliance stands out in the clearest relief. There is 


the battle of Buxar in 1764 when Oudh lay at the feet of Major Munro, but 
was not annexed; the Rohilla 


jj War after which Warren Hastings conferred 
the conquered territories on the Wazir of Oudh; the First Maratha War 
which ended with the restitution of Bassein and the restoration of the status 
quo by the Treaty of Salbi (1782); and finally four Mysore Wars...--- from 
which the Allies of the British derived the main advantages whilst the for- 
mer Hindu dynasty of Mysore was gratuitously raised from the ashes of 


Hyder Ali’s and Tipoo's dominions”. 


About this period, Panikkar points out two things in particular Te 
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garding the relations of the English Company with the Indian States. In 
the first place, “the treaties, except that with Mysore, are negotiated on a 
basis of equality. The Company did not claim any paramountcy or im- 
perial authority and the treaties themselves merely show that at least in the 
case of those States which were not conquered, there was a spirit of re- 
ciprocity”. Secondly, “each of these treaties guarantees in a most solemn 
manner the absolute authority of the ruler over his subjects and most un- 
equivocally repudiates any claim to intervene in the affairs of the State.” 
(The Evolution of British Policy Towards Indian States, 1774-1856). 


(2) The Policy of Subordinate Isolation (1813—1858) 


During this period, the Company made all the Indian States subordi- 
nate to itself by making them enter into subsidiary alliances. The Indian 
States were made to accept the Company as the paramount power in the 
country. They were to give either money or enough territory so that the 
Company might be able to keep a contingent force either in the State itself 
or outside it for its protection. The State joining the subsidiary alliance 
had to turn out all the non-English and European employees from its ser- 
vice. It was not to conduct any foreign relations except through the British 
Government. In all its disputes with other powers, the State was to re- 
cognise the British Government as the arbitrator. The British Govern- 


ment, in return for this, was to guarantee the territorial integrity of the 
State. 


Writing about the subsidiary system, Sir Thomas Munro remarked 
that “it is the natural tendency to render the Government of every country 
in which it exists weak and oppressive, extinguish all honourable spirits 
among the higher grade of society, to degrade and impoverish the whole 
people”. The London Times wrote thus in 1853: “It has been said that 
we give these Princes without responsibility. Our hand of iron maintains 
them on the throne despite their imbecility, their vices and their crimes. 
The result is chronic anarchy under which the revenues of the court are 
dissipated between mercenaries of the camp and the minions of the court. 
The theory seems in fact admitted that the Government is not for the 
people, but the people for the King and that so long as we secure from the 
King his sinecure loyalty, we discharge all the duty that we as sovereigns 
of India owe to his subjects who are virtually ours. 


Lord Hastings brought into subsidiary system 145 States in Central 
India, 145 States in Kathiawar and 20 States in Rajputana. He enunciated 
a policy of complete subordination and isolation, but he was against the 
annexation of the Indian States. His successors did not share his views and 
annexed Sind, the Punjab, Oudh and other minor States. The opinion of 
Lord Dalhousie was that Hastings was wrong in propping up minor princi- 
palities and the only way of preventing misrule in the States was to annex. 
them. He evolved the theory of constructive feudalism and enunciated the 
doctrine of lapse and escheat by which he annexed Satara, Nagpur, Tanjore;. 
Jaipur and Jhansi. 

The Doctrine of Lapse means that on the failure of the natural heirs, 
the sovereignty of the independent States, or those created by the British 
Government or hold on a subordinate tenure, lapsed to the Paramount 
Power. The British Government did not acknowledge the right of those: 
States to adopt heirs, although such a practice had existed for a long time. 
However, the Doctrine of Lapse did not apply to “protected allies.” Re- 
ferring to the abuses in the administration of some of the Indian States, 
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Lord Dalhousie declared that the British Government “in the exercise of a 
wise and sound policy is bound not to put aside or neglect such rightful 
opportunities of acquiring territory or revenue as may from time to time 
resent themselves whether they arise from the lapse of subordinate States 
by the failure of all heirs of every description whatsoever or from the 
failure of heirs natural where succession can be sustained only by the sanc- 
tion of the Government being given to the ceremony of adoption, accord- 
ing to Hindu law. The Government is bound, in duty as well as in policy, 
to act on every such occasion with the purest integrity, and in the most 
scrupulous observance of good faith. When even a shadow of doubt can 
be shown, the claim should at once be abandoned.” 


According to Principal G. N. Singh, the two policies of annexation 
and subsidiary alliance must share the blame to a large extent for the 
Mutiny of 1857. 


Regarding the second period, Colonel Luard says: “This period is 
“by far the most important in the history of the relationship of the States 
to the British Government. It witnessed their metamorphosis from a con- 
geries of quasi-independent units, some openly hostile, most at heart anta- 
gonistic, and all doubtful and resentful. .... step by step sorely against its 
will, the Company had been driven by inexhorable fate, to abandon its 
policy of Ring-Fence and non-interference, and so pass through the system 
of subordinate alliances to the wise and generous policy of co-operative 
Pony which holds at the present days.” (Cambridge History of India, 


- (3) Policy of Subordinate Union (1858-1919) 


The Mutiny was a turning point in the history of the relations of the 
‘Government of India with the Indian States. It was admitted on all hands 
that one of the important causes of the Mutiny was Dalhousie’s policy of 
wholesale annexation of the Indian States on one pretext or the other. 
In order to remedy this state of affairs, it was considered necessary to make 
a change in the policy of the Government of India with regard to the 
Indian States. Consequently, it was declared in the Queen’s Proclamation 
of 1858 that the British Government in future would not annex the Indian 
States. The Indian rulers were to be given the right of adoption in case 

: they had no son to succeed them, No State was to be annexed on the 
ground that the ruler had no son. The Indian States were to be given 
»Sanads and we are told that 160 Sanads were issued to the Indian rulers. 
‘They were assured that no harm would be done to them “so long as your 
House is loyal to the Crown and faithful to the conditions of the treaties, 
grants and engagements which record its application to the British Gov- 
ernment”. But before granting Sanads, Lord Canning made it clear that 
the Sanads “will not debar the Government of India from stepping in to 
set right such serious abuses in native Government as may threaten any 
part of the country with anarchy or disturbance, nor from assuming tem- 
porary charge of a native State when there will be sufficient reason to do 
SG ts Neither will this assurance diminish our right to visit a State with 
the highest penalties, even confiscation, in the event of disloyalty or flagrant 
breach of engagement.” In the words of Prof. Dodwell, “The significance 
of these Sanads was that the States were to be perpetuated as an integral 
part of the Indian system. They were no longer mere transitory Govern- 
ments awaiting political chances which would permit and justify their 
gradual extinction. The princes were no longer looked upon as rulers 
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driven by force into an unequal alliance. They had become members of 
the Empire, and the new position was accepted not unwillingly.” 
(Cambridge History of India, Vol. VI). It was declared that the treaties 
which had been made by the Gompany with the Indian States were to 
continue. 


The Mutiny had embittered the relations of the Government of India 
with the people of India. The Britishers were not prepared to forget the 
cold-blooded murders of Europeans during the Mutiny days, and this was 
equally true of the Indians. Under the circumstances, the British Govern- 
ment in India looked to certain allies in the country against the people of 
India. This they could find among the Indian princes. No wonder, the 
policy of jealousy and suspicion against the Indian States was given up. 
Instead of keeping them separate, the British Government tried to bring 
them together. But this did not mean that the Indian States were given 
more independence of action than they enjoyed before. It is to be observ- 
ed that on many occasions the British Government made declarations of 
their paramountcy over the Indian States. 


British Paramountcy in India 


Lord Canning declared thus in 1858: “The Crown of England stands 
forth the unquestioned ruler and paramount power in all India..... There 
is a reality in the suzerainty of England which has never existed before 
and which is not only felt but eagerly acknowledged by the Chiefs”. 
Similar statements were made by Lord Mayo, Lord Lytton, Lord Lansdowne, 
Lord Minto and Lord Reading. In 1909, Lord Minto said: “Our policy 
is with rare exceptions one of non-interference in the internal affairs of 
native States. But in guaranteeing their internal independence and in 
undertaking their protection against external aggression, it naturally follows 
that the Imperial Council had assumed a certain degree of responsibility 
for the general soundness of their administration and would not consent to 
incur the reproach of being an indirect instrument of mis-rule. There are 
also certain matters in which it is necessary for the Government of India to 
safeguard the interests of the community as a whole, as well as those of the 
Paramount Power, such as railways, telegraph and other services of an im- 
perial character. But the relationship of the Supreme Government to the 
States is one of suzerainty.” 


Lord Reading wrote thus to the Nizam of Hyderadbad in March 1926: 
“The sovereignty of the British Crown is supreme in India and, therefore, 
no ruler of an Indian State can justifiably claim to negotiate with the 
British Government on an equal footing. Its supremacy is based not- only 
on treaties and engagements, but exists independently of them and quite 
apart from its prerogative in matters relating to foreign powers and policies. 
It is the right and duty of the British Government, while scrupulously res- 
pecting all treaties and engagements with the Indian States, to preserve 
peace and good order. I remind your Exalted Highness that the ruler of 
Hyderabad along with other rulers received in 1862 a Sanad declaratory of 
British Government’s desire for perpetuation of his House and Govern- 
ment subject to the continued loyalty to the Crown; and no succession to 
the Masnad of Hyderabad is valid unless it is recognised by His Majesty 
the King-Emperor; and that the British Government is the only arbitrator 
ma disputed succession..... ..The varying degrees of internal sovereignty 
which the rulers enjoy are all subject to the due exercise by the Paramount 
Power of this responsibility.” 
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“ “The Gazette Notification No. 1700-E, dated August 21, 1891, describ- 
red the position of the Indian States in these words: “The principles of 
international law have no bearing upon the relations between the Govern- 
ment of India as representing the Queen-Empress on the one hand and the 
Native States under the sovereignty of Her Majesty on the other. The 
Paramount Supremacy of the former pre-supposes and implies the subor- 
dination of the other.” A Resolution of the Government of the year 1920 
tan thus: “When in the opinion of the Governor-General, the question 
arises of depriving a ruler of an important State temporarily or permanent- 
ly of any of the rights, dignities, powers or privileges to which he, as a rule, 
is entitled, or debarring a successor heir-apparent or any other member of 
the family of such a ruler who according to law and custom of his State is 
entitled to succeed, the Governor-General will appoint a Commission of 
Enquiry to investigate the acts of the case and offer advice unless such ruler 
desires that a Commission shall not be appointed. In case the ruler did 
Not agree to the appointment of a Commission, his fate was doomed.” 


Regarding the nature of the relationship between the Paramount 
power and the Indian States, the Butler Committee stated that that was “a 
living growing relationship shaped by circumstances and policy, which is 
the mixture of history, theory and modern facts.” An official announce- 
ment of 1877 stated that Paramountcy is a thing of gradual growth...... 
shaped partly by conquest, partly by treaty and partly by usage.” 


The Government of India emphasized their supremacy on many other 
occasions. In 1876, Queen Victoria assumed the title of Kaiser-iHind after 
the death of the last Mogul Emperor, Bahadur Shah. On this occasion, 
Lord Lytton held a Durbar in Delhi and the rulers of all the Indian States 
were made to attend this Durbar. It is stated that the rulers of the big 
States protested against the lowering of their status and dignity but they 
were made to swear a perpetual allegiance to the British Crown and forego 
their claim to be treated according to the treaties and engagements entered 
into by them with the Company. 


It is to be noted that the British 
nate position of the Indian States, 
perpetual existence, 


Government emphasized the subordi- 
} although the latter were granted their 
through the Politi During this period the Governor-General-in-Council 
ugh the Political Department of the Government of India, exercised 
complete control over the Indian States, As a matter of fact, the Indian 
isi pr nage no independence of action, They were under the 
the State, eee esidents, The Resident watched the British interests in 
f d offered friendly advice to the prince. He acted as the channel 
ot communication between the State and the Paramount Power. AS a 
matter of fact, he was the real ruler and the master of the prince. Accord- 
ing to Panikkar, “All those who have direct experience of Indian States 


Kaon tat the bee of the regency is the thunder of the State and there 
Po nane on which the Resident does not feel qualified to give his ad- 

vice. His advice was usually an order or a command.” 

The British Government claimed 


i the right t he use and 
grant of all titles, honours, ight to control th 


salutes and matters of precedent. The rulers 
could not accept foreign titles without the consent rr the British Govern- 


ment. They could not confer any titles. The number of salutes to which 
a prince was entitled was fixed by the Government 


The Paramount Power asserted and exercised 


i i : the right of deposing 
princes or forcing them to abdicate in certain circu g po 


mstances as in the case 
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of Baroda and Manipur. It is desirable to say a few words about these 
two cases. 


In the case of Baroda, on the death of his brother in 1870, Mulhar 
Rao Gaikwar succeeded to the throne of Baroda. The administration of 
the State deteriorated. In 1874, the Government of India appointed a 
Commission of Enquiry to investigate into the matter and suggest reforms. 
The ruler protested against the appointment of the Commission on the 
ground that it was not warranted by the relations subsisting between the 
Baroda State and the Government of India. In reply, Lord Northbrook 
wrote thus: 


“This intervention, although amply justified by the language of 
treaties, rests also on other foundations. Your Highness has justly observ- 
ed that. ‘the British Government is undoubtedly the Paramount Power in 
India, and the existence and prosperity of the Native States depend upon 
its fostering favour and benign protection.’ This is especially true of the 
Baroda State, both because of its geographical position intermixed with 
British territory, and also because a subsidiary force of British troops is 
maintained for the defence of the State, the protection of the person of its 
ruler, and the enforcement of his legitimate authority. 


“My friend, I cannot consent to employ British troops to protect any 
‘one in a course of wrong-doing. Misrule on the part of a government 
which is upheld by the British power is misrule in the responsibility for 
which the British Government becomes in a measure involved, It be- 
comes, therefore, not only the right but positive duty of the British Gov- 
ernment to see that the administration of a State in such a condition is re- 
formed. and that gross abuses are removed. 


“Jt has never been the wish of the British Government to interfere in 
the details of the Baroda administration, nor is it my desire to do so now. 
The immediate responsibility for the Government of the State rests, and 
must continue to rest, upon the Gaekwar for the time being. He has been 
acknowledged as the sovereign of Baroda, and he is responsible for exercis- 
ing his sovereign powers with proper regard to his duties and obligation 
alike to the British Government and to his subjects. If these obligations 
be not fulfilled, if gross misgovernment be permitted, if substantial justice 
be not done to the subjects of the Baroda State, if life and property be not 
protected, or if the general welfare of the country and people be persistent- 
iy neglected, the British Government will assuredly intervene in the manner 
which in its judgment may be best calculated to remove these evils and to 
secure good government. Such timely intervention, indeed, to prevent 
misgovernment culminating in the ruin of the State is no less an act of 
friendship to the Gaekwar himself than a duty to his subjects.” 


_ The Commission came to the conclusion that there were many abuses 
in the administration of the country. The Government of India gave a 
warning to the ruler to introduce certain reforms within 18 months, failing 
swhich he will be removed from ‘his throne. At this time, the Viceroy got 
the information that the ruler had tried to poison the Resident. The re- 
sult was that the ruler was arrested and suspended. He was tried by a 
Commission, but there was no unanimous decision. In spite of this, the 
Government of India deposed him, Another young member of the Gaekwar 
family was put on the throne. 


In the case of Manipur (1891), the Raja of Manipur was driven out 
‘of his State by a rebellion whose leader was his brother called Senapati. 


CONSTITUTIONAL HISTORY OF INDIA 


The Yuvraj was absent from the State, but soon returned and took charge 
of the Government. The Government of India was not willing to restore 
the Raja of Mani as he appeared to be unfit for ruling. While the 
Government of India recognised the succession of the Yuvraj, it wanted to 
remove the Senapati from the State. For that purpose, the Chief Commis- 
of Assam went to Manipur, but was captured and beheaded. This 
could not be tolerated by the Government of India. Troops were rushed 
to the State. The Yuvraj and the Senapati were arrested, tried for murder 
and rebellion and executed. The Government of India declared in 1891 
that “every succession must be recognised by the British Government and 
no succession is valid until recognition has been given.” The following 
principles were laid down in the Manipur case:— 
~ (l) The Government of India have the undoubted right to settle the 
succession and to intervene in the case of rebellion against the chief. 


_ (2) Principles of international law would not apply to the Indian 


8 


($) Resistance to the Imperial order constitutes rebellion. 


The Paramount Power has the right to inflict punishments on those 
we put to death its agents while discharging their lawful duties imposed’ 


The rulers were required to pay Succession Duties which could be ex- 
empted by the British ernment only on special grounds. The subjects 
of the States had to apply to the Government of India for passports 
ála out of India, On account of double allegiance, it was provided that 

case of conflict, the allegiance to the Crown was to prevail. 


H Sony odia of India had complete control over the issue of all 
lessness. of the and ammunition. The case of Patiala shows the help- 
Government cece In 1926, the Government of Patiala requested the 
the Satenebas to allow the issue of 25 pistols. The reply was that 
‘than what they 2° re in saa as to why they wanted 25 pistols more 


The appointments of the Di f $ 

fen iwans, the chief ministers and other im- 

eer i, "ponia of the State had to be approved by the British Government 

7 Department of the Government of India. 

Ele. the. princ ent exercised the right of establishing Regencies 

suspended or prince was a minor or the ruler of a State was temporarily 

The Briti nently separated from the State. 

princes incl S ‘nment asserted the right of wardship over minor 

ed that. it was he pen to control their education. Lord Curzon insist- 

the young chief has sof the British Government to satisfy itself “that 
received the education and training that will qualify 


him to Sb 3 
rule before he is invested with powers to govern the State.” 


done in thë case of Baroda, Mysore, Travan- 
ae etc. But this was resented by the Indian princes. 
‘ € Paramount Power had also the ri ; sat 
j ; tight to entertain petitions fromr 
the subjects of the Indian States against be Seats Sitibiniitrdtion: Usually; 
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the Paramount Power interfered only when the things reached a critical 
stage. 


The rulers were not allowed to deal directly with any foreign State or 
with the subject of any foreign State. They could not receive consular 
agents in their territories. They could not employ Europeans without the 
consent of the British Government. All foreign interests of the State were 
secured through the Government of India. 


Chamber of Princes 


The authors of the Montagu:Chelmsford Report were of the view 
that time had come to end the isolation of the Indian rulers and some- 
thing should be done to provide for joint consultations and discussions by 
them for the furtherance of their: common interests. It is true that Lord. 
Lytton had, at one time, suggested the formation of an Imperial Privy 
Council consisting of the rulers of Indian States but his suggestion had 
not been accepted. The same was true of the suggestion of Lord Curzon 
for the formation of ‘ Council of ruling Princes. The proposal of Lord 
Minto to set up an Advisory Council of Indian rulers and big landlords 
to combat the nationalist movement in the country had not been accepted. 
During the regimes of Lord Hardinge and Lord Chelmsford, conferences 
of Indian rulers were pretty regular and the Montagu-Chelmsford Report 
recommended that those conferences should be replaced by a nent 
body known as the Council of Princes which would give the Indian rulers 
“the opportunity öf informing the Government as to their sentiments and 
wishes, of broadening their outlook and of conferring with one another 
and with the Government of India” Another recommendation was that 
the Council of Prin¢es should annually appoint a Small Standing Com- 
mittee to advise the Political Department on matters affecting the States 
The Government of India consulted the Indian ralers with regard to the 
above recommendations and ultimately the Chamber of Princes was set 
up on 8 February, 1921‘ by a Royal Proclamation. The ceremony of 
its inauguration was performed by the Duke of Connaught on behalf of 
the King-Emperor in the Diwan-i-Am of the Red Fort in Delhi. A pas- 
sage in the Proclamation was in these words: 


“My Viceroy will take its counsel freely in matters relating to the 
territories of Indian Statés generally and in matters that affect these 
territories jointly with British India or with the rest of my Empire. 
It will have no ‘concern with the internal affairs of individual 
States or their Rulers or with the relations of individual States 
with my Government, while the existing rights of these States and 
their freedom of action will in no way be prejudiced or impaired.” 


The Chamber of Princes consisted of 120 princes in all. Out of 
those, 12 members represented 127 states and the remaining 108 were 
members in their own right. About 327 states were given no representa- 
tion at all. Some important Indian rulers did not join it. Ordinarily, 
the Chamber of Princes met once a year and was, presided over by the 
Viceroy. It elected its own Chancellor who presided over its meeting in: 
the absence ofthe Viceroy. The Chancellor was the President of the 
Standing Committée of the Chamber of Princes. The Standing Commit- 
tee met twice or thrice a year at Delhi to discuss the important questions 
facing the Indian States, Every year the Standing Committee submitted! 
its report to the Chamber of Princes. The princes also had informal con- 
ferences among themselves when they went to Delhi to attend the session. 
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The Chamber of Princes was deliberative, consultative, and advisory 
‘ody. Its importance has been stated by the Simon Commission Report 
in these words: “The establishment of the Chamber of Princes marks an 
important stage in the development of relations between the Crown and 
the States, for it involves a definite breach in an earlier policy, according 
‘to which it was rather the aim of the Crown to discourage joint action 
‘and joint consultation between the Indian States and to treat each State 
as an isolated unit apart from its neighbours. That principle, indeed, 
has already been giving place to the idea of conference and co-operation 
-amongst the ruling princes of India, but this latter conception was not 
embodied in permanent shape until the Chamber of Princes was estab- 
lished. The Chamber has enabled thorough interchange of views to take 
place on weighty matters concerning relationship of the States with the 
‘Crown and concerning other points of contact with British India.” 


“The Butler Committee 


On 16th December, 1927, Lord Birkenhead, Secretary of State for 
India, appointed a committee of 3 members, viz, Sir Harcourt Butler, 
Prof. W. S. Holdsworth and the Hon'ble S. C. Peel to enquire into the 
telationship between the Indian States and the paramount power and to 
make suggestions for the more satisfactory adjustment of the existing 
economic relations between the Indian States and British India. Sir Har- 
„court was the Chairman of the Committee. He and his colleagues came 
to India in January 1928 and visited 16 States. The proceedings of the 
‘Committee were held in camera. The Committee did not examine the 
representatives of the people of the Indian States on the ground that that 
‘was not within their terms of reference. However, they accepted a writ- 
ten statement from the All-India States People’s Conference. However, 
most of the work of the Committee was done in England, where the In- 


dian rulers did their level best to i i iew before 
abe. Concninte put forward their point of view befor 


_ According to the recommendations of the Butler Committee, the 
ee and not the Governor-General-in-Council should be the agent of 

s pale in dealing with the states. The relations between the Crown 
and the Princes should not be transferred without the consent of the 
‘princes to a new Government in Briti 
‘ture. The scheme regarding 
rejected. Intervention in the 
the decision of the Viceroy. Special i 


i o enquire into the financial relations 
between the Indian States and British India. There should be separate 


recruitment and training of politica a eta 
of England. & ot political officers drawn from the Universitie 


The authors of the Butler Committ 
of direct relationship between the aea Fai 


the Government of India but 
put forward with a view to 
India and the Indian states. As a matter of fact, the theory of direct 
relationship was being gradually evolved from 1917 when the famous 
to give India responsible Government by 


stages. Its first sign was to be seen in the transfer of the relationship of 
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Indian States from the provinces to the Central Government. In an in- 
spired letter, the Maharaja of Indore wrote that “His Higness’s treaty 
relations are with the Viceroy as a representative of His Majesty, the King 
Emperor.” With “autonomous Government, British India can but occupy 
with regard to Indore the position of a sister state like Gwalior or Hyder- 
abad each absolutely independent of the other and having His Majesty’s 
Government as the connecting link between the two.” The theory of 
direct relationship was also advocated by Dr. A. B. Keith and Sir Leslie 
Scott. According to Dr. Keith, “It is important to note that the relations 
of the Indian States, however conducted, are essentially relations with the 
Crown and not with the Indian Government and that this fact presents 
an essential complication as regards the establishment of responsible Gov- 
ernment in India. It is clear that it is not possible for the Crown to 
transfer its rights under a treaty without the assent of the Native States 
to the Government of India under responsible Government.” 


Sir Leslie Scott was an eminent lawyer and he was engaged by the 
Standing Committee of the Chamber of Princes to represent them before 
the Butler Committee. In an article contributed to the Law Quarterly 
Review, Sir Leslie laid down five propositions, some of which might be 
accepted as true, others palpably false and advanced to perpetuate British 
stranglehold of India and to keep the States out of a united constitution 
for ever. Two of these were that the contracts or treaties between the 
Princes and the Crown were between two sovereigns and not between the 
‘Company and the Goyernment of British India, and that the Princes in 
making those contracts or treaties gave their confidence to the British and 
the Crown could not assign the contracts or treaties to any concerned 
party. The British Government, as paramount power, had undertaken the 
defence of all States and to remain in India with whatever military and 
naval forces might be requisite to enable it to discharge that obligation. 
The British Government could not hand over those forces to any other 
Government, to a foreign power such as France or Japan, or even to British 
India, The Indian Princes were very much pleased with the theory which 
was intended to help them to exclude themselves from the control of the 
Government of India when it came into the hands of the Indians. 


The recommendations of the Butler Committee were criticised by the 
Indians from all walks of public life. The view of C. Y. Chintamani was: 
“The Butler Committee was bad in its origin, bad in the time chosen for 
its appointment, bad in its terms of reference, bad in its personnel and 
bad in its line of inquiry, while its report is bad in reasoning and bad in its 
conclusions.” The view of Sir M. Visvesvaryya was: “In the Butler Com- 
mittee Report, there is no hint of a future for the*Indian States’ people. 
Their proposals are unsympathetic, unhistorical, hardly constitutional or 
legal.. "There is no modern conception in their outlook. Certainly 
nothing to inspire trust or hope.” 


Griticising the Butler Committee Report, the Nehru Committee point- 
ed out that “an attempt is being made to convert the Indian States into 
an Indian Ulster by pressing constitutional theories into service” and gave 
the following warning: “It is inconceivable that the people of the States 
who are fired by the same ambitions and aspirations as the people of British 
India would quietly submit to existing conditions for ever, or that the 
people of British India bound by the closest ties of family, race and re- 
ligion to their brethren on the other side of an imaginary line will never 
make common cause with them.” 
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The rulers of the Indian States were also disappointed with the find- 
ings of the Butler Committee with regard to the unfettered discretion of 
the Political Department in its relations with Indian States. They had 
been hoping that they would be given more independence from the Politi- 
cal Department. 


On the occasion of the First Round Table Conference held in Londow 
in 1930, the Indian Princes accepted the proposal for the creation of an 
All-India Federation in which both British India Provinces and the Indian 
States were to be brought together. On the first day of the plenary session 
of the Conference, Sir Tej Bahadur Sapru declared himself decisively for æ 
federal system of Government at the Centre and he invited the Indian 
rulers to agree to the creation of an All-India Federation. His contention 
was that the Indian rulers would be a stabilising factor in the federal set 
up and their adherence would enable the process of national unification to 
begin without delay. British India would benefit from their experience 
in the matter of defence. Sir Mohd. Shafi and M. A. Jinnah welcomed the 
idea of an All-India Federation. The Maharaja of Bikaner identified him- 
self with the aspirations of British India “with passion for an equal status 
in the eyes of the world, expressed in the desire for dominion status whic 
is the dominant force amongst all thinking Indians to-day.” He gave am 
assurance that the Indian rulers would come in provided their rights were 
guaranteed. The Nawab of Bhopal declared: “We can only federate with 
a self-governing and federal British India.” 


The Indian National Congress had not been represented in the first 
Round Table Conference and consequently, an attempt was made soom 
ig the first Round Table Conference to come to a compromise with the 
BAR which was carrying on the Civil Disobedience Movement. The 
Rea a padhe was signed in March 1931 and Gandhiji attended the 
Hot 6 "ei ted Conference on behalf of the Congress. Gandhiji was 
even hea e federal idea but he was against dyarchy at the centre 
fence and ansitional period. He asked for complete control over de- 

external affairs. He stood for full responsible Government at 


the field. aa % l 
Per e a Principle of a responsible federal government, subject to 
acdan tid and safeguards through a transition period, remains 
future are to be ta) are all agreed tha the Governors’ provinces of the 
measure of PEAS a onead units, enjoying the greatest possible 
í PA Td outside interference and dictation in carrying out 
their own policies in their own sphere.” ictation in carrying 


The Viceroy was asked to explain to 
and secure some indication of their 


de wan to the White Paper Proposals. The Committee was giver 
bf ae N consult delegates from British India and Indian States. 
Joint Select Committee submitted its Report in October 1934. Im 
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December 1934, a Bill based on the Joint Select Committee’s Report was 
introduced. The Chamber of Princes appointed a Committee to examine 
the Government of India Bill. The Committee suggested a number of 
amendments and alterations. Those suggestions were thoroughly examin- 
ed by the Secretary of State for India. On 4th August, 1935, the Govern- 


ment of India Bill received the Royal assent. 


Government of India Act, 1935 


The Government of India Act, 1935 provided for a federal form of 
Government for the whole of India. Under that Act, the Indian States 
were given more representation in the federal legislature than was due to 
them on the basis of their population and area. While 250 seats were 
allotted to British India, the Indian States got 125 seats. In the Council 
‘of State, the Indian States were given the right to send 104 members out 
of a total of 260 members. While the representatives from the provinces 
were to be elected, those from the States were to be nominated by the 
rulers of the States concerned. While the inclusion of the provinces into 
ithe federation was to be automatic or compulsory, the Indian States were 
given the option to join the federation or not. While the control of the 
federal Government over the provinces was to be uniform, it was to vary 
in the case of Indian States according to the terms of the Instrument of 
Accession signed by the particular ruler at the time of joining the federa- 
ïon and accepted by the Crown. 


‘A critical examination shows that the Indian States were given more 
Tepresentation than was due to them on the basis of their area, popula- 
tion or resources. Moreover, they were given the option to join or not 
to join the federation. The Joint Select Committée’s Report gave the 
following reasons for treating the provinces and the Indian States differ- 
ently: “The main difficulties are two: that the Indian States are wholly 
different in status and character from the Provinces of British India, and 
that they are not prepared to federate on the same terms as it is proposed 
to apply to the Provinces. On the first point, the Indian States, unlike 
the British Indian Provinces, possess sovereignty in various degrees and 
they are, broadly speaking; under a system of personal government. 
Their accession to a Federation cannot, therefore, take place otherwise 
than by the voluntary act of the ruler of each State, and after accession 
the representatives of the acceding State in the Federal Legislature will 
be nominated by the ruler and its subjects will continue to owe allegiance 
to him. On the second point the rulers have made it clear that while 
they are willing to consider Federation now with the Provinces of British 
India on certain terms, they could not, as sovereign States, agree to the 
exercise by a Federal Government in relation to them of a range of 
ee identical to the Provinces on whom autonomy has yet to be con- 
erred,” 


Lord Linlithgow succeeded Lord Willingdon in 1936. He came to 
India with the determination to inaugurate the Federation during his 
tenure of office. His view was that a direct personal approach to the 
Indian rulers would help him to persuade most of them to join the Fede- 
ration, It was with that object in view that he sent his emissaries to the 
rulers of the Indian States. Those emissaries were provided with draft 
copies of Instrument of Accession and written instructions from the Vice- 
roy, The three emissaries to the various States met the Indian Rulers 
and their Advisers. As a result of the talks, it became clear that what 
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was worrying the Indian rulers was not whether the proposed Federation 
would enable them to contribute to the glory of India as a whole but 
whether their own position would be better and safer inside the Federa- 
tion than outside it. Their attitude could be summed up in these words: 
“We are being given the opportunity of entering a federation from which, 
when once we are in, there is no escape. Nor, since the ultimate inter- 
preter of the federal constitution is the Federal Court, can the Govern- 
ment of India or anyone else predict the course of future events or anti- 
cipate the use which federation will make of its powers. We owe it, 
therefore, to ourselves and to our successors to safeguard to the utmost 
Our own position inside the federation. That is the light in which you 
must regard the limitations which we have proposed, and if they seem 
unduly numerous and too widely drawn, remember that we have good 
reason for making them so.” 


It is true that Lord Linlithgow was very serious about his work, but 
the Political Department of the Government of India was creating hur- 
dies in the way by putting emphasis on the loss which the rulers were to 
incur as a result of joining the Federation. Although many concessions: 
were offered to the Indian rulers, they could not be persuaded to join 
the federation. While all this was happening, the Second World War 
broke out in September 1939. On llth September, 1939, Lord Linlith- 
gow declared that while Federation remained, as before, the objective of 
His Majesty's Government, “the compulsion of the present international 
Situation and the fact that, given the necessity for concentrating on the 
emergency that confronts us, we have no choice but to hold in suspense 
the work in connection with preparations for Federation.” 


In August 1940, Lord Linlithgow put forward certain proposals on 
behalf of His Majesty's Government with a view to Er the co-oper- 
ation of the people of India. One of the proposals was to set up a War 
Advisory Council containing the representatives of British India and the 
aaa States. However the so-called August offer was rejected by the 

SS. 


In March 1942, Sir Stafford 


posals on behalf of His Majesty's Government with regard to the future 
set-up in the country. 


was the intention of the British Gover 


States. On 10th April, 1942, th 
ed the following resolution wl 
Indian States will be glad as 
to make their contribution in 
the sovereignty and integrity of 
stitution for India. The States 


every reasonable manner compatible with 
the States, towards the framing of a Con- 
should be assured, however, that in the 
; anig it feasible to adhere, ee 
k es, so desiring, a he right to 
form a union of their own, with full iireieige eee is Sorkin’ with 
a suitable and agreed procedure devised for the purpose.” 


„The Cripps mission was a failure but the rulers of the Indian States 
realized after the departure of the mission that their future was not safe. 
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It was found that if the interests of the Indian States came into conflict. 
with those of British India, the British Government was going to care for 
British India and not for them. It was at this time that Jawaharlal Nehru 
declared that treaties with the Indian States must be scrapped and those 
who talked of those treaties were “lunatics, knaves or fools.” It was in 
this atmosphere that the rulers of the Indian States started devising plans. 
to safeguard their own interests in the future. The Nawab of Bhopal 
urged upon the Political Department to take all those measures which 
were necessary to safeguard their position in the event of changes taking 
place in the constitutional set-up in the country. In his address to a 
meeting of the Chamber of Princes held on 17th January, 1946, Lord 
Wavell assured the Indian Princes that no changes in their relationship- 
with the Crown or the rights guaranteed to them by treaties and engage- 
ments would be initiated without their consent, However, he impressed 
upon the rulers the necessity of placing their administration on modern 
lines for the welfare of their subjects which could be done only by ensur- 
ing that all States fulfilled the three fundamental criteria of good Govern- 
ment: political stability, adequate financial resources, and effective associ~ 
ation of the people with the administration. The Viceroy asked the 
rulers of the smaller States to pool their resources and form political en- 
tities of a sufficient size. ; 


On 19th February, 1946, Prime Minister Attlee announced the deci- 
sion of the British Cabinet to send three Cabinet Ministers to India. Om 
15th March, 1946, he referred to the Indian States in the British Parlia- 
ment in these words: “I hope that the statesmen of British India and of 
Princely India will be able to work out a solution of the problem of 
bringing together, in one great policy, these disparate constituent parts. 
There again, we must see that the Indian States find their due place; 
there can be no positive veto on advance and I do not believe for a 
moment that the Indian Princes would desire to be a bar to the forward’ 
march of India. But, as in the case of many other problems, this is a 
matter that Indians will settle themselves.” 


In his interview with the Cabinet Mission and the Viceroy held om 
2nd April, 1946 the Nawab of Bhopal pointed out that the Indian States: 
wanted to continue their existence with the maximum degree of sove- 
reignty. They desired no interference in their internal affairs by British 
India. He suggested the formation of a Privy Council of the Indiam 
States of British India. The Nawab urged that paramountcy should not 
be transferred to an Indian Government in the event of India becoming 
independent. In the same afternoon, Lord Pethick-Lawrence and the: 
other members of the Cabinet Mission met the Standing Committee of 
the Chamber of Princes. The rulers were told that if British India be- 
came independent, paramountcy would end. The British Government 
did not contemplate keeping any troops in India for the maintenance of 
internal order. The Crown would not be in a position to carry out its 
treaty obligations and hence the Indian States would also be released 
from their obligations under their treaties. 


__On 16th May, 1946, the Cabinet Mission announced its proposals. 
with regard to the future set-up of India. About the States, it was de- 
clared that with the attainment of independence by British India, whether 
Within or without the British Commonwealth, the relationship which had 
hitherto existed between the Indian States and the British Crown would 
come to an end. Paramountcy could neither be retained by the British 
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mor transferred to the new Government. It was pointed out that the 
aulers had given an assurance to the Mission that they were ready and 
willing to co-operate in the new development of India. The form of co- 
Operation was to depend upon the result of negotiations between the 
Indian States and the future Goyernment of India. In their broadcast 
on 160) May, 1946, both the Secretary of State for India and Sir Stafford 
Cripps made only casual references to the States. They asserted that para- 
mountcy could not be handed oyer to any one and hence it must cease. 
They left the future relationship between ‘the States and British India for 
negotiations, 

On 22nd May, 1946, the Cabinet Mission published a Memorandum 
ron States’ Treaties and Paramountcy. It was pointed out in that Memo- 
randum that when a new fully self-governing or independent Government 
sor Governments came into being in British India, the influence of His 
Majesty's Government with those Governments would not be such as to 
enable them to carry ont the obligations of paramountcy. The British 
‘Government had no intention of keeping British troops in India for that 
purpose. The result was that paramountcy would come to an end. The 
‘existing political arrangements between the States on the one hand and 
the British Crown and British India on the other were to come to an end. 
The void Was to be filled up by the States entering into a federal relation- 
‘ship with the successor Government or Governments, in British India. 
The Memorandum referred to the desirability of the States forming or 


Joining administrative units large enough to enable them to be fitted into 
‘the constitutional structure. 


_ On 17th May, 1946, the Nawab of Bhopal asked for certain clarifica- 
tions from Lord Wavell, particularly regarding the independence of the 
Indian States. The reply of Lord Wavell was that the settlement of most 
of the matters raised by the Nawab did not rest with him or the Cabinet 

ion as they related to the terms which the States were free to negoti- 
ate for their own association with the new constitutional structure. To 
the Nawab, the letter of Lord Wavell was disappointing and he wrote to 
aun {sain asserting that the States were entitled to claim that the Crown 

i not leave them at the mercy of British India. He pointed out that 
it could never be the intention of His Majesty’s Government to leave the 
pei as “a sort of no man’s child” without any. effort on the part of the 

OWN fo protect their legitimate and reasonable rights and claims. The 
Ls. of Lord. Wavell was that he appreciated the anxiety of the Nawab 

ut he could not help him in the matter and he asked him to discuss the 
maine with Sir Conrad Corfield, the Political Adviser to the Government 
“of India. The view of Sir Conrad was that the decision regarding the 
lapse of paramountcy at the end of the interim period placed the Indian 
States in the best bargaining Position possible for the purpose of fitting 
Shemscleny tn: te future constitutional structure. He advised the States 
to set up a Negotiating Committee to settle the terms on which they 
‘would be prepared to participate in the discussions of the Constituent 
Assembly, He gave a promise of help to the Indian States by the Politi- 
cal Department during the interim period. á 


It was under these circumstances that the Standing Committee of the 
Chamber of Princes set up a Negotiating Committee and authorised the 
Chancellor of the Chamber of Princes to arrange discussions with the cor- 
responding body of the British Indian Constituent Assembly as contem- 
plated by the Cabinet Mission. It was on 2lst December, 1946 that the 
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Constituent Assembly passed a resolution appointing a Negotiating Com- 
mitice to negotiate with the Negotiating Committee set up by the Indian 
States. Speaking on the resolution, Jawaharlal Nehru declared; “I re- 
gret, 1 say frankly, that we have to meet the Rulers’ Negotiating Com- 
mittee. 1 think that, on the part of the States, there should have been 
on the Negotiating Committee representatives of the le of the States. 
J think even now that the Negotiating Committee, if it wants to do the 
right thing, should include some such representatives; but I feel that we 
cannot insist upon this at this stage.” However, this had no effect on the 
Indian Princes. 


On 20 February, 1947, Prime Minister Attlee declared in the House 
of Commons that the British Government would transfer power to respon- 
sible Indian hands not later than June 1948. With regard to the States, 
he observed: “As was explicitly stated by the Cabinet Mission, His Majes- 
tys Government do not intend to hand over their powers and obligations 
under paramountcy to any Government of British India, It is not in- 
tended to bring paramountcy, as a system, to a conclusion earlier than the 
date of the final transfer of power, but it is contemplated that for the in- 
tervening period, the relations of the Crown with individual States may 
be adjusted by agreement.” 


This announcement introduced an element of urgency and Jawahar- 
lal Nehru contended that it would be to the advantage of the States if 
their representatives joined the Constituent Assembly during the April 
Sesion. The Nawab of Bhopal who was the Chancellor of the Chamber 
of Princes, pointed out the difficulty to do so without a meeting of the 
Indian rulers for that purpose. It was. however, decided that 50% of the 
States representatives should be elected and efforts should be made to in- 
crease the elected quota as far as possible. Jawaharlal Nebru also invited 
the representatives of the States to function forthwith on some of the 
Committees set up by tbe Constituent Assembly, particularly the Union 
Powers Committee and the Fundamental Rights Committee. However, 
the attimde of the Chancellor was that he could not arrive at any decision 
without consulting the General Conference of the rulers. 


There arose differences between the Chancellor of the Chamber of 
Princes and the Maharaja of Bikaner, The Maharaja did not approve of 
the policy of “Waitand-see” adopted by the Chancellor. He was in fav- 
Sur of the Indian States joining the Constituent Assembly at once. The 
lead of the Maharaja of Bikaner was followed by the Maharaja of Patiala 
who issued a public statement criticising the policy of sitting on the fence. 
The Chancellor, Nawab of Bhopal, tried to dissuade the rulers from enter- 
ing the Constituent Assembly and even his personal appeals to the rulers 
had no effect. On 18 April, 1947, Jawaharlal Nehru declared that any 
Stare which did not come into the Constituent Assembly, would be treated 
as a hostile State. Such a State would have to bear the consequences of 
being so treated. Liaquat Ali Khan, the leader of the Muslim League 
in the Central Legislature and the Cabinet, criticised the statement of 
Nehru and observed that the Congress had no right to coerce the States. 
According to him, “The States were perfectly within their right in refus- 
ing to join the Constituent Assembly.” He appealed to the States to “dis- 
regard the idle threat.” In spite of this, on 28 April. 1947, he repre- 
sentatives of the States of Baroda, Bikaner, Patiala, Jaipur, Cochin and 
Rewa took their seats in the Constituent Assembly. After that, one by 
One, the other States also started sending their representatives to the Con- 
Sutuent Assembly. 
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+ Ôn $ June, 1947, Lord Mountbatten announced his plan by which 
power was to be transferred into the hands of the Indians much earlier 
than June 1948. However, the policy towards the Indian States was to be 
governed by the Cabinet Mission Memorandum of 12 May, 1946. The 
Nawab of Bhopal resigned his Chancellorship of the Chamber of Princes 
and stated thus in his letter of resignation: “Now that Your Excellency 
has indicated to us the policy of His Majesty’s Government in regard to 
the future of the Indian States, and Bhopal State would, as soon as para- 
mountcy is withdrawn, be assuming an independent status, I consider it 
desirable that I should tender my resignation of the office of Chancellor 
of the Chamber of Princes with effect from.today. Another reason for my 
resignation is that the Chamber, as now constituted, formed part of a con- 
stitutidnal machinery . which, in my opinion, will now become functus 
officio.” In another letter addressed to the Viceroy, the Nawab observed 
“that “the State of Bhopal does not wish to remain associated in any manner 
whatsoever with the Chamber of Princes or-any of its subordinate organiz- 
* ations. It cannot therefore be represented by the Standing Committee of that 
body and will negotiate direct with the successor Governments of British India 
in regard to. its interests, and its future political relationship with Pakistan 
and Hindustan.” On the resignation of Nawab of Bhopal as Chancellor 
z ss a an of Patiala became the Chancellor and it- must be said to his 
> credit that he played a very glorious role sọ far as the higher interests of 

India. as a whole were concerned and it will be the height of ingratitude for 
pe lpsople of. India to forget ‘the services rendered by him to his country 
que at Gitical moment: There was every possibility of the division of 

ndia into a very large number of independent States. The rulers had 
their, own armies and the danger was a very real: one. The Maharaja of 
Patiala th w in his lot with the Indian Government and all the intrigues 

tical Department ultimately came to nothing. i 


TEE le and ‘autonomous sharers with other units of the Feder- 
pate tae ingress also urged the States to hasten progress towards Tes- 

ri Gi gue ude = poep in ine with the fast changing situation 
š i ad e to produce contentment and self-reliance 
a a sc + The Congress rejected the claim of the Princes to be- 
voice in oe lent, It claimed for the people of the States the dominant 
inp Ay e coe them. The Congress Resolution declared 
nl te -India Congress Committee did not admit the right of any State 
in In dig to declare its independence and to live in isolation from the rest 
E Toan That would be a denial of the course of Indian history and of 
the objectives of the Indian people today. Jawaharlal Nehru also declared 
that the claim of the States to independence could not be sustained as in- 
dependence did not depend on a mete declaration by a State but rested 
fundamentally on recognition by other States. The lapse of paramountcy 
of the British Crown did not make the Indian States independent. To 
quote him, “I should like to say and other countries to know.that we 
shall not recognise the independence of any State in India, further that 


A 
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any recognition of any such independence by any Foreign Power will be 
considered an unfriendly act.” 


‘The Indian Independence Act, 1947 was passed by the British Parlia- 
ment and it provided that “the suzerainty of His Majesty over the Indian 
States lapsed with all its treaties and agreements in force on that date”. 
‘The result was that the Indian States became completely independent and 
the Governments of India and Pakistan did not inherit the rights and au- 
thority of the former Government of India over the Indian States. The 

Act did not attempt a solution of the problem of the Indian States but left 
the same to be tackled by the new Dominions themselves. 
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PART Il 


THE CONSTITUTION OF INDIA 


CHAPTER 1 


MAKING OF THE CONSTITUTION 


The Constitution of India was framed“ by a Constituent Assembly 
consisting of the representatives of the people of India, although elected 
on a limited franchise. There had been a demand for such an Assembly 
for a long time in India. It was during the first World War that a few 
advanced Indian nationalists demanded that the people of India should 
be given the right of framing a Constitution for themselves. However, 
the Indian claim was not conceded by the British Government. The de 
mand began to grow stronger and stronger with the passage of time. In 
1922, Mahatma Gandhi wrote: “Let us see clearly what Swaraj together 
with the British connection means. It means undoubtedly India’s ability 
to declare her independence if she wishes. Swaraj, therefore, will not be 
a free gift of the British Parliament. It will be a declaration of India’s 
' full expression. “That it will be expressed through an Act of Parliament 
is true. But it will be merely a courteous ratification of the 
wish of the people of India, even as it was in the case of the Union of 
South Africa. Not an unnecessary adverb could ‘be altered by the House 
ef Commons. The ratification in our case will be a treaty to which 
Britain will be a party. Such Swaraj may not come this year, may not 
come within our own generation. But I have contemplated nothing less. 
The British Parliament, when the settlement comes, will ratify the wishes 
of the people of India as expressed not through the bureaucracy but 
through her freely chosen representatives.” 


Under the inspiration of Mrs. Annie Besant, an attempt was made 
by the Liberal members of the Central Legislative Assembly in 1922 and 
1923 to call a national convention “in order to obtain for the Common- 
wealth of India Dominion Status in her external relations and Swaraj in 
her internal affairs." A National Conference was held in New Delhi in 
February 1923 with a view to make arrangements for the calling of such 
a convention after the elections of 1923, but! the scheme did not fructify- 


In 1924, the Swarajist Party put forward the demand in the Central 
Legislative Assembly for the convening of a representative Round Table 
Conference or Convention for recommending a scheme of a Constitution 
for India which after it was approyed by a newly elected legislature, was 
to be submitted to the British Parliament for enactment in the form of 
a statute. On the occasion of the consideration of the Muddiman Com- 
Mittee Report in 1925, a similar demand was made in the Central Legis- 
lative Assembly. Instead of accepting the national demand, Lord Birken- 
head, the then Secretary of the State for India, threw out a challenge to 
the Swarajist members “to produce a Constitution which carries behind 
it a fair measure of general agreement among the great peoples of India.” 
He repeated the challenge twice and the last time on the occasion of the 
appointment of Simon Commission in 1927. The challenge was accepted 
by Indian leaders and the result was the Nehru Report which did receive 
‘a fair measure of general agreement among the great people of India.” 


The idea of an Indian Constituent Assembly was put forward for the 
first time by Mr. M. N. Roy. However, the idea did not go beyond the 
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stage of an isolated suggestion. It did not attract much public attention 
and it was not taken up by any political organisation. Although the 
: accepted the Constituent Assembly method in 1954, many Com 
continued to believe in the Conference method. To quote 
lal Nehru, “Some of the Congress leaders, while accepting the idea 
t Assembly, have tried to tone it down and made it not 

All Parties’ Conference after the old model.” The 
a Constituent Assembly entered Indian politics as a counterpowse 

ite Paper proposals of 1933 as issued by the British Govern: 
On 7 April, 1934 Mahatma Gandhi recommended the suspension 
il Resistance for Swaraj” and approved the proposal to revive the 
Party. A Conference of those Congress leaders who belicved in 
ing the Constitution from within the Councils, was held in May 1934 
constitution of the new Swaraj Party was adopted. The follow- 
ution was passed: “Whereas, this Conference is of opinion that 
of His Majesty's Government for the new Constitution of the 
Government of India contained in the White Paper is considered as a 
whole not only a negation of the national demand made by Mr. Gandhi 
on behalf of the Congress at the Second Round Table Conference and 
calculated to perpetuate the political subjection and economic exploitation 
of the Indian people, this Conference resolves that the Swaraj Party 
should take all necessary steps to secure the rejection of these proposals 
by the country. This Conference claims for India in common with other 
nations, the right of self-determination and is of opinion that the only 
method of applying that principle is to convene a Constituent Assembly 
representative of all sections of the Indian people to frame an acceptable 
Constitution. This Conference is further of opinion that the considera- 
tion of the acceptance or rejection of the mode and proportion of repre- 
sentation as contained in the Communal Award is premature at this stage. 
The ume for considering the same will arrive when the Constituent As 
sembly is convened.” The All-India Congress Committee which met in 
May 1954 accepted Mahatma Gandhi's recommendation to suspend Mass 
Civil Resistance and set up a Congress Parliamentary Board for the run- 
me. and controlling of the coming elections on the issue of the rejection 
: the White Paper proposals and the summing of a Constituent Assembly 
or framing the new Indian Constitution. 


= es idea of Indian Constituent Assembly was popularised 
rete e ya Eey during the Council Elections of 1934, many of the 
brite abe aang considered the Constituent Assembly to be merely ap 
att ot of an All Parties’ Conference or a sort of an Indian 
bette Ba: =~ Conference. They did not realise that “the whole idea 
ide ahs epee Assembly is that it should be elected on a very 
wad Fe haifa) ne its strength and inspiration from the masses. 
ry N lal chru who put forward the idea of a true Constituent 

ani y a popularised the same among the people of India. The re- 
p= ey t the Congress passed the following resolution on 28 De- 
cember, 1936 at its Faizpur Session: “The Congress reiterates its entire 
tae, of the Government of India Act, 1935, and the Constitution that 
as been imposed on India against the declared will of the people of the 
country. In the opinion of the Congress, any co-operation with this Con- 
stitution is a betrayal of India’s Struggle for freedom and a strengthening 
of the hold of British Imperialism and a further exploitation of the In- 
dian masses who have been already reduced to dire poverty under Im- 
perialist domination. The Congress, therefore, repeats its resolve not to 
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fit to this Constitution or to cooperate with it, but to combat it, 
inside and outside the legislatures, so as to end it. The Congres 
ot and will not recognise the right of any external power or autho 
‘dictate the political or economic structure of India and every such 
will be met by organised and uncompromising opposition of the 
people. The Indian people can only recognise a constitutional 

which has been framed by them and which is based on the in- 
ence of India as a nation and which allows them full scope for 

pment according to their needs and desires. The Congress stands 
4 genuine democratic state in India where political power has been 
ferred to the people as a whole and the Government is under this 
control. Such a state can only come into existence through a 


finally the Constitution of the country.” 


ach was the position when the Second World War broke out in 
The Government of India declared war against Germany without 
Previous or free consent of the people of India or their representa- 
e The result was that the Congress withdrew all co-operation from 
British Government, asked Britain to define her war aims and to 
ise “India’s independence and the right of her people to frame 
Constitution through a Constituent Assembly.” The Congress Mini- 
in the various Provinces resigned. On 14th September, 1939, the fol- 
g resolution was passed by the Congress: Committee wish to 
again that recognition of India’s independence and the right of 
ple to frame their Constitution through a Constituent Assembly is 
tial in order to remove the taint of Imperialism from Britain's policy 
to enable the Congress to consider further co-operation. They hold 
hat the Constituent Assembly is the only democratic method of determin- 

the Constitution of a free country, and no one who believes in demo- 
Tacy and freedom can possibly take exception to it. The Working Com- 
believes, too, that the Constituent Assembly alone is the adequate 
ument for solving communal and other difficulties. This, however, 
s not mean that the Working Committee will relax their efforts for 
ng at a solution of the communal problem. This Assembly can 
ie a Constitution in which the rights of accepted minorities would be 
ted to their satisfaction and, in the event of some matters relating 
ity rights not being mutually agreed to, they can be referred to 
ion. The Constituent Assembly should be elected on the basis of 
Suffrage, the existing separate electorates being retained for such 
Orities as desire them. The number of these members in the Assem- 
uld reflect their strength.” 


_ On 19 November, 1939, Mahatma Gandhi wrote an article in the 
n under the title of “The Only Way”. In that article Mahatma 
declared that hard facts had made him more enthusiastic for the 
uent Assembly than Jawaharlal Nehru himself. “It is a remedy 


ms. Without that, there could be no finality to communal and other 
claims, The Constituent Assembly alone could provide a Constitution Ț 
_ indigenous to the country and truly representing the people. “Such a 
tution will not be ideal, but it will be real.” “The Constituent 
mbly if it comes into being—as I hope it will—as a result of an hon- 
settlement between us and the British people, the combined wit 
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of the best men of the two nations will produce an Assembly that will 
reflect fairly and truly the best mind of India. Look at the problem from 
any standpoint you like, it will be found that the way to democratic 
Swaraj lies only through a properly constituted Assembly, call it by what- 
ever name you like. All resources must, therefore, be exhausted to reach 
the Constituent Assembly before direct action is thought of.” 


Jawaharlal Nehru’s conception of the Constituent Assembly was some- 
what different. He wrote thus in 1940 in ‘The Unity of India’: “I am 
convinced that there is no way for us if we aim at real democratic free- 
dom except through a Constituent Assembly. It means the creation of a 
new State; it means the walking out and away from the economic founda- 
tions and structure of Imperialism. This cannot be done by the wisest 
of lawyers sitting in conclave; it cannot be done by small committees try: 
ing to balance interests and calling that constitution-making; it can never 
be done under the shadow of an external authority. It can only be done 
effectively when the political and psychological conditions are present, and 
the urge and the sanctions come from the masses. Hence the vital im- 
portance of adult suffrage........ We are not asking for a gift. We are 
stating what we are proposing to have some time or other. We shall 
have it when we are strong enough for it, no sooner and probably after 
a struggle.” 


The substance of the demand for a Constituent Assembly was accept 
ed by the British Government in the August Offer of 1940. It was de: 
clared by the British Government that “the framing of a constitutional 
scheme should primarily be the responsibility of Indians themselves and 
should originate from Indian conceptions of the social, economic and 
political structure of Indian life.” Again, “His Majesty's Government 
authorize me (Governor-General) to declare that they will most readily 
assent to the setting up after the conclusion of the war with least pos 
sible delay of a body representative of the principal elements in India’s 
national life in order to devise the framework of the new Constitution.” 
The Cripps’ Proposals of 1942 went a step further and laid down the 
pinen according to which the Constituent Assembly was to be set up: 
T Immediately upon the result being known of Provincial Elec 
ee mF oe be necessary at the end of hostilities, the entire member 
rl a e Lower House of Provincial Legislature shall as a single electo 

a i proceed to the election of the constitution-making body by the 
ahoup 1 fit eau representation. This new body shall be in number 
ra of the number of electoral college. Indian States shall be 

: 1 to appoint representatives in the same proportion as to their total 
eae the xi a p case of representatives of British Indian powers.” In 
ptr rat pearcnad which Sir Stafford Cripps held in July 1942, 
viai stage ade kr asked him a very pertinent question: “Exactly at 
Sir aed EET British Government propose to leave this country? 
framed pra a As soon as the constitution-making body has 
amed a new Constitution to take the place of the old one, the British 
Government undertakes to accept and implement the new one and the 
moment the new one comes into operation, the change-over takes place.” 


This state of affairs continued till the ending of the Second World 
Was in 1945. When the Labour Party came i power in England if 
1945, it decided to send the famous Cabinet Mission which visited Indit 
in March 1946. The joint statement issued by the Cabinet Mission an 
Lord Wavell on 16 May, 1946, gave a clear picture of the constitution 
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making machinery which was to be set up by the British Government to 
frame a Constitution for India. It has already been poined out that the 
Legislative Assemblies of the Provinces were to elect the members of the 
Constituent Assembly on the basis of one representative for one million 
of the population. The Sikh and Muslim legislators were to elect their 
quota on the basis of their population. The representatives from the 
Provinces were to divide themselves into Section A, Section B and Section 
C. “The Sections shall proceed to settle the Provincial Constitution for 
the Provinces included in each section, and shall also decide whether any 
Group Constitution shall be set up for these Provinces and if so, with 
what Provincial subjects the Group should deal. The resolutions of the 
Union Constituent Assembly regarding major communal issues were to re- 
quire a majority of the representatives present and voting of each of the 
two major communities. The Chairman of the Constituent Assembly was 
to decide which resolutions raise communal issues and he was to consult 
the Federal Court before giving his decision. 


According to the Cabinet Mission Scheme, the Constituent Assembly 

was elected by the Provincial Assemblies in July 1946. Out of the 296 
seats for British India, the Congress captured 211 seats and the Muslim 
League secured 73 seats. 93 seats allotted to the Indian States were not 
filled. After the formation of the Interim Government, the Constituent 
Assembly met on 9th December, 1946, It is to be observed that this Con- 
stituent Assembly was not a sovereign body at all. It was to work within 
the framework of the Cabinet Mission scheme. It suffered from one seri- 
ous defect and that was that its members were indirectly elected by those 
who were themselves elected on a narrow franchise. In spite of this, it 
cannot be denied that its members contained the most important person- 
alities of India of that time with the exception of Mahatma Gandhi and 
Mr. Jinnah. The important members of the Constituent Assembly were 
Jawahar Lal, Rajenda Prasad, Sardar Patel, Maulana Azad, Gopalaswami 
Ayyangar, Pant, Abdul Ghaffar Khan, Kher, Sri Krishna Sinha, K. M. 
Munshi, Purushottamdas Tandon, T. T. Krishnamachari, Alladi Krishna- 
swami Iyer, H. N. Kunzru, Sir H. S. Gour, K. T. Shah, Masani, Acharya 
Kripalani, Dr. Ambedkar, Dr. Radhakrishnan, Dr. Jayakar, Liaqat Ali 
Khan, Khwaja Nazimuddin, Sir Feroze Khan Noon, Suhrawardy, Sir Zaf- 
rulla Khan, Dr. Sachchidananda Sinha, etc. 
_ Even before the first session of the Constituent Assembly was held, 
it was feared that the Muslim League members will not attend the session. 
Although the Muslim League joined the Interim Government, it refused 
to join in the deliberations of the Constituent Assembly. 


The first session of the Constituent Assembly was held in New Delhi 
on 9 December, 1946. The session was attended by 207 members. Only 
4 Muslim members who were elected on Congress tickets were present. 
Dr. Sachchidananda Sinha was elected the temporary Chairman. On 11 
December, 1946, Dr. Rajendra Prasad was elected the permanent Chair- 
man of the Constituent Assembly. On 18 December, 1946, Pt. Jawahar- 
lal Nehru moved the Objectives Resolution. This Resolution was passed 
on 22 January, 1947. 


_ The Objectives Resolution gave expression to the ideals and aspira- 
tions of the people of India. It declared the fundamental objectives 
which were to guide the Constituent Assembly in its deliberations. India 
was to be an independent sovereign republic in which both British India 
and the Indian States were to be included. The units were to be given 
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a lot of autonomy and they were also to possess residuary powers. All 
power and authority of the State were derived from the people. All peo- 
were to be guaranteed and secured social, economic and political 
ustice, K re! of status, of opportunity and before law. They were 
guaranteed freedom of thought, expression, belief, faith, worship, vocation, 
association and action subject to law and morality. The minorities and 
backward and tribal people were guaranteed adequate safeguards. 


The First Session of the Constituent Assembly lasted from 9th De- 
cember to 23 December, 1946 and Second Session lasted from 20 
January to 25 January. During the second session, the Constituent As 
sembly set up a Steering Committee, a Committee on the Order of Busi- 
ness, the Advisory Committee on Minorities under the Cabinet Mission 
Plan and the Union Powers Committee. 


The Third Session of the Constituent Assembly lasted from 22 
April to 2 May, 1947. So far the Constituent Assembly had done its 
work very slowly. It had not taken any important decision to which the 
Muslim League could object. It had kept itself strictly within the limits 
laid down in the Cabinet Mission Scheme. As by this time, it became 
practically certain that the Muslim League would not join the Constituent 
Assembly on any condition, the Constituent Assembly took up in right 
earnest the work of constitution-making. Jawaharlal presented on 28 
April, 1947 the report of the Union Powers Committee. Sardar Patel 
presented on 29 April. 1947 the Interim Report of the Advisory Com- 
mittee on Fundamental Rights and Minorities. The Assembly started the 
discussion on the Fundamental Rights. Before adjoining on 2 May, 
1947, the Constituent Assembly set up the Union Constitution Committee 
under the Chairmanship of Pt. Nehru and the Provincial Constitutions 
Committee under the Chairmanship of Sardar Patel. 


The Fourth Session of the Constituent Assembly was held on 14 
July, 1947. The reports of the Committees on Union Constitution and 
Provincial Constitutions were presented. Likewise, the reports of the 
Sub-Committees on Minorities, Fundamental Rights and Tribal and ex- 
cluded areas were also presented. The report of the ad hoc Committee 
on the Supreme Court was also presented. The Constituent Assembly 

n a general discussion of the principles underlying the Provincial 
Constitutions. It adopted the National Flag on 22 July, 1947. It also 
started discussion on the principles of the Union Constitution. After ap- 
pointing Chief Commissioners’ Provinces Committee and the Expert Com- 


mittee on Financial Relati 4 i j 
si ya ae ions, the Constituent Assembly adjourned on 


The next session of the Constituent A 4 
s ssembly was held on 
August, 1947. According to the terms of the TERN Independence Act, 


have full freedom to frame any Constitution ; t appointe 
Lord Mountbatten as the Pe e aer Canen of indie Jawaharlal 
Nehru was appointed the first Prime Minister of free India. In future, 
the Constituent Assembly was to perform two separate functions. It was 
to enact the ordinary laws for the country and it was also to frame the 
new Constitution of free India. These two-fold functions continued till 
°6 November, 1949 when the work of Constitution-making was finish 

and the ordinary work of legislation remained. The session of the Con- 
stituent Assembly which met on 14 August, 1947 discussed the second 
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mh of the Committee on Union Powers. This report was fundament- 
ally different from the earlier report and that was due to the fact that as 
a result of the Indian Independence Act, no limitations were left on the 


T powers of the Constituent Assembly and hence it could make any Consti- 


tution it pleased. While the previous report provided for a weak Centre, 
the Road. report provided for a strong Centre. The report of the Ad- 
visory Committee on Minorities was also discussed. The former report on 
Fundamental Rights was also discussed. 


On 29 August, 1947, a Drafting Committee of seven members was 
st up with Dr. Ambedkar as Chairman. The other important members 
of the Committee were Sir Alladi Krishnaswami Ayyar, K. M. Munshi, T. 
T. Krishnamachari and Shri N. Gopalaswami Ayyangar. Dr. B. R. Ambed- 
kar was the undisputed leader of the Scheduled Castes. He was 
a brilliant writer who had read  voraciously and {to purpose. 
His study of constitutional was was thorough. He took a very 
prominent part in the deliberations of the Constituent Assembly and was 
always ready to answer the questions that were raised on the floor of the 
House. He was forceful and persuasive in his argument. It goes to his 
credit that he was always ready to accept a point of view which was dif- 
ferent from his own without the least feeling that his prestige was in any 
way lowered. He has rightly been called the father or chief architect of 
the Constitution of India, Sometimes, he is called even a modern Manu. 


Another outstanding member of the Drafting Committee was Sir 
Alladi Krishnaswami Ayyar. It is rightly said that his knowledge of con- 
stitutional law was encyclopaedic. He enjoyed great esteem and was in- 
Strumental in influencing the chapters on fundamental rights, the Supreme 
Court and High Courts. 


Dr. K. M. Munshi also played an important part in preparing the 
draft of the Objectives Resolution and the Rules of Procedure for the 
Constituent Assembly. His brillance, tactfulness and resourcefulness help- 
ed him to bring about many compromises. 


_ Shri T. T. Krishnamachari also played an important part in the farm- 
ing of the Constitution. It is true that he was not a lawyer but he had a 
vast knowledge about many things. His contribution was particularly 
great with regard to ‘those provisions of the Constitution which deal with 
the federal system, finance and inter-State commerce. He took a promi- 
hent part in the deliberations of the Constituent Assembly. 


The membership of Shri N. Gopalaswami Ayyangar was a great asset 
to the Drafting Committee. He was an experienced administrator mame 
wonder he was able to solve difficulties with regard to those provisions of 
the Constitution which deal with administrative details. He played an im- 
portant part on the question of language. Although Mohammed Saadulla 
re Madhava Rao were also members of the Drafting Committee, they 

id not play any significant role. 


It is true that Dr. Rajendra Prasad was not a member of the Drafting 
Committee, but even then he played a significant role. He was unanimous- 
ly elected the President of the Constituent Assembly and he conducted its 
proceedings from the beginning to the end with dignity and impartiality. 

€ was successful in maintaining order in the Constituent Assembly. He 
fave an equal opportunity to all to speak on the floor of the House. His 
Conduct as the President of the Assembly was so good that there was no 
Necessity to grumble about the rulings given by him, 
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Dr. Rajendra Prasad was not only the Chairman but he also occasion- 
ally took part in the deliberations of the Constituent Assembly. On cer- 
tain occasions, he raised vital questions which needed consideration. He 
has been compared to President George Washington of America. He was 
not only the President of the Constituent Assembly, but was also elected 
the first President of the new Republic of India. 


The contribution of Jawaharlal Nehru is second to none. Even when 
he was the Vice-President of the Goyernor-General’s Executive Council, 
he moved the Objectives Resolution which remained the basis of the future 
constitution. After the independence of India, he became Prime Minister 
of the country and he was the central figure throughout the deliberations 
of the Constituent Assembly. Everything had to be done with his consent 
and approval. He was always ready to make his contribution on any 
Article of the Constitution. He was the Chairman of the Union Constitu- 
tion Committee of the Constituent Assembly, The compromise resolution 
dealing with the right to property was moved by him. The spirit of 
Nehru is to be seen in various Articles of the Constitution. 


The contribution of Sardar Vallabhbhai Patel was also significant. He 
was the Chairman of most of the important Committees appointed by the 
Constituent Assembly, eg; committee on fundamental rights, committee 
on minorities, States’ Committee, etc. He always spoke with authority 
and was always able to silence his Opponents. He was responsible for many 
of the unanimous decisions of the Constituent Assembly. His contribution 
was particularly great with regard to the problem of the States and the 
minorities, 

Sir B. N. Rau, was the Constitutional Adviser of the Constituent 
Assembly. After studying the various constitutions of the world, he had 
prepared the first draft of the Constitution for the consideration of the 
Drafting Committee. In addition to that, he was responsible for produc- 
ing a large number of pamphlets and compilations to help members of the 
Constituent Assembly in their work. 


A reference must be made to some other members of the Constituent 
Assembly who took a leading part in its deliberations. Shri H. V. Kamath 
was responsible for moving the largest number of amendments. Shri 
Nazir-ud-din Ahmed was always on the lookout to find out the mistakes of 
punctuation in the Constitution. Shri Shibban Lal Saxena made many 
original suggestions. Prof. K. T. Shah was a great critic and he fought 
tooth and nail for the adoption of a presidential form of Government. His 
great knowledge: of constitutional law enriched the deliberations of the 
Constituent Assembly. The other persons who played a significant role in 
the deliberations of the Constituent Assembly were $/Shri H. C. Mukherjee; 
H. N. Kunzru. Frank Anthony, Pt. ‘Thakur Das Bhargava, Jaipal Singh 
Mahavir Tyagi, Durgabai, etc. 3 


The Draft Constitution was published in January 1948. The people 
of India were given 8 months to discuss it and make their suggestions. It 
was on 4 November, 1948 that the general discussion’ on the Draft Con- 
stitution started in the Constituent Assembly and the same continued till 
9 November, 1948. Between 15 November, 1948 and 17 October, 
1949, the draft was thoroughly discussed. As many as 7,635 amendments 
were proposed and 2,473 amendments were actually discussed by the Con- 
stituent Assembly. The draft was given the third reading from 14 
November to 26 November. The new Constitution of India was adopted 
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on 26 November, 1949 and the same was signed by Dr. Rajendra Prasad 
as the President of the Constituent Assembly. 


In all, there were 11 sessions of the Constituent Assembly, It sat for 
2 years, 11 months and 18 days. The consideration of the Draft Constitu- 
an took 114 days. The Constitution came into force on 26 January, 

Critics maintain that the Constitution of India should have been fram- 
ed by a Constituent Assembly elected on the basis of adult franchise. How- 
ever, they ignore altogether the circumstances under which the Constitu- 
ent Assembly was summoned in 1946. At that time, India was not a free 
country. The power rested in the hands of the British Government. 
There was no atmosphere of peace in the country. The Muslim League, 
under the leadership of Mr. Jinnah, was carrying on a wear and tear 
campaign for the achievement of Pakistan and there were many British 
officials in India who were helping. the League in the realisation of her 


objective. The Muslim League was ready to use force to achieve Pakistan, 
The Indian National Congress, with its philosophy of non-violence, was 
The British Government in 


not prepared to meet violence with violence. 
India was not in a mood to compel the Muslim League to see reason. 
There was the ‘Calcutta Killing’ in August 1946 Things were moving fast and 
there was no time to prepare an electoral roll on the basis of adult fran- 
chise. That might have taken a few years and neither the Muslim League 
nor the Indian National Congress was prepared to wait so long. It was 
under these circumstances that the scheme of a Constituent Assembly as 
provided in the Cabinet Mission Scheme was accepted and that Constituent 
Assembly, with the changes necessitated by the formation of Pakistan in 
August 1947, framed the Constitution of India. 

It is true that the Constituent Assembly was elected on a limited 
franchise, but it has to be admitted that with the exception of Mahatma 
Gandhi and Mr. Jinnah, all the important persons in the public life of 
India were included in the Constituent Assembly. It is difficult to name 
any distinguished Indian who was not a member of the Constituent 
Assembly. It must be conceded that even if the members of the Constitu- 
ent Assembly had been elected on adult franchise, the results would have 
been the same. As a matter of fact, when general elections were held in 
1952, all those members of the Constituent Assembly who stood for election, 
were returned to Parliament. Hence, there is not much in this criticism. 


It is pointed out that after the Constitution was adopted by the Con- 


stituent Assembly in November 1949, a referendum should have been held 


and the Constitution should have been referred to the people for their 
d the same could have been 


approval, Such a thing was done in Treland an 

done in India and its omission is a serious one. It is true that such a re- 
ferendum would have given greater strength and sanctity to the Constitu- 
tion but this omission does not make much difference. The reason is that 
in the general elections of 1952, some of the leading opposition parties de- 
clared that if they were voted to power, they would scrap the Constitution 
framed by the Constituent Assembly and write an altogether new one. 
However, their stand was not vindicated by the electorate in 1952 and the 
old members of the Constituent Assembly were returned to the Parliament 
and State Legislatures. Dr. ‘Ambedkar observed thus on the floor of the 
Constituent Assembly in 1949: “I say that this Preamble embodies what is 
the desire of every member of the House. that this Constitution should 
have its root, its authority, its sovereignty from the people. That it has.” 
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CHAPTER II 


SOURCES AND SALIENT FEATURES OF THE 
CONSTITUTION 


Sources of the Constitution 


(1) The Constitution of India cannot be studied merely from that 
document which was adopted by the members of the Constituent Assembly 
on November 26, 1949 and which came into force on January 26, 1950. 
The picture has to be completed from various sources. So far, there have 
been as many as 22 Amendments of the Constitution and it is the Con- 
stitution as amended by those amendments which is the law of the land 
today. Some of the amendments made fundamental changes in the ori- 
ginal Constitution which came into force in 1950, The First Amendment 
of 1951, the Fourth Amendment of 1955, the Seventh Amendment of 1956, 
the Ninth Amendment of 1960 and the Seventeenth Amendment of 1964 
are really important. The other amendments did not make any signi- 
ficant change. 


(2) Many Articles of the Constitution empower the Parliament of India 
to legislate on certain matters which deal with the Constitution. As a re- 
sult of it, many laws have been passed from time to time by the Parlia- 
ment of India and those laws are a part and parcel of the Indian Constitu- 
tion. The following are some of those enactments: 

(1) The Preventive Detention Act, 1950. 

(2) The Representation of People Act, 1950. 

(3) The Representation of People Act, 1951. 

(4) The Finance Commission (Miscellaneous Provisions) Act, 1951. 
(5) The Presidential and Vice-Presidential Elections Act, 1952. 
(6) The Salaries and Allowances of Ministers Act, 1952. 

(7) The High Court Judges (Conditions of Service) Act, 1954. 
(8) The Indian Citizenship Act, 1955. 

(9) The Untouchability (Offences) Act, 1955. 
(10) The States Reorganization Act, 1956, 
(11) The Territorial Councils Act, 1956. 

(12) The Bihar and West Bengal (Transfer of Territories) Act, 1956. 
(18) The Supreme Court (Number of Judges) Act, 1956. 
(14) The Legislative Councils Act, 1957. 
(15) Parliament (Prevention of Disqualification) Act, 1959, 
(16) The Bombay Reorganization Act, 1960. 
(17) The Andhra State Act, 1953. 

(18) The Himachal Pradesh and Bilaspur (New State) Act, 1954. 
(19) The Uhandernagore (Merger) Act, 1954. 

(20) The Naga Hills-Tuensang Area Act, 1957. 

(21) The Acquired Territories (Merger) Act, 1960. 

(22) The Dadra and Nagar Haveli Act, 1961. 
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(23) The Goa, Daman and Diu (Administration) Act, 1962. 

(24) The State of Nagaland Act, 1962. 

(25) The Extradition Act, 1962. 

(26) The Pondicherry (Administration) Act, 1962. 

(27) The Official Languages Act, 1963 (as amended in 1968). 

(28) The Union Territories (Direct Election to the House of the 
People) Act, 1965. 

(29) The Punjab Reorganization Act, 1966. 


(3) Another source of the Indian Constitution is the large number of 
decisions given by the Supreme Court of India from time to time on various 
aspects of the Indian Constitution. Those decisions are as much a part of 
the law of the country as the various Articles of the Constitution. In the 
case of Gopalan y. State of Madras (AIR 1950 S.C. 27), the Supreme Court 
defined the scope of personal liberty. In State of Bombay v. Atma Ram 
(ATR 1951 S.C. 157), the Supreme Court determined the scope of the safe- 
guards guaranteed to the detenu under the Preventive Detention Act, 
1950. In State of Madras v. Champakam Dorairajan (AIR 1951 S.C. 226), 
the Supreme Court held that the chapter on fundamental rights in the 
Constitution was a sacred one and was not liable to be abridged by any 
legislative or executive act or order and the Directive Principles of State 
Policy could not override them. In State of Bihar v. Abdul Majid, the 
Supreme Court held that a suit for arrears of salary by a civil servant was 
maintainable in civil court. Before this, the view was that such a suit 
was not maintainable (AIR 1954 S.C. 245). In Chintamanrao v. State of 
poeple Pradesh (AIR 1951 S.C. 118), the Supreme Court held that the 
determination by the legislature of what constitutes a reasonable restriction 
is not final and conclusive. It is subject to supervision by the Supreme 
caue In the matter of fundamental rights, the Supreme Court watches 
E ashes 3 Tights guaranteed by the Constitution and in exercising its 

a ions it has the power to set aside an Act of the Legislature if it is in 
ial pe ot any freedom guaranteed by the Constitution. In Chiranjit 
aa are sth ees of India (AIR 1951 S.C. 41), the Supreme Court 
is WRC BAN ERRETO one class of persons is constitutional if there 
aaa aeir a eon for it. Any classification which is arbitrary and 
alaare any basis is no classification and a proper classification must 
hionta ke some differentia and must bear reasonable and just re- 
paca iene in respect of which it is proposed. In the case of 
Su fang Court | id ee eh Beneal CATR. 1955 S.C. 661), ihe 
43 P hich aid down that there is nothing in the Indian Constitu- 
ion which prevents the Supreme Court from overruling its previous de- 
cisions, if it is convinced of its error and those decisions have a baneful 
oe on the general interests of the public. The doctrine of stare decisis 
a not apply to the decisions of the Supreme Court. In the case of 

eshav Singh and Judges of the High Court of Allahabad (AIR 1965 S.C. 
ses the Supreme Court carefully defined the powers aad jurisdiction of 
the Judges of a High Court and the Legislative Assembly of a State. It 
was held that the High Court could entertain and deal with the petition 
of Keshav Singh challenging the legality of the sentence of imprisonment 
imposed upon him by the Legislative Assembly for its contempt. Neither 
the Judges of the High Court nor the adyocate concerned were guilty of 
the contempt of the Assembly. It was not competent for the Legislative 
Assembly to direct the production of the Judges of the High Court before 
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it. In the case of Golak Nath v. State of Punjab (AIR 1967 S.C. 1643), 
the Supreme Court held that the Parliament of India has no power to 
abridge in future the fundamental rights guaranteed under Part II of the 
Constitution. In the case of State of Punjab v. Sat Pal Singh and State 
of Punjab v. Dr. Baldev Prakash, the Supreme Court dealt with the legis- 
lative powers of, the Governor of a State. In Superintendent and Re- 
membrancer of Legal Affairs, West Bengal v. Corporation of Calcutta 
(AIR 1967 S.C. 997), the Supreme Court held that the State was bound by 
the law of the country and was liable to be prosecuted and convicted in 
case of violation by it. The State could not contend that it was not bound 
by the law of the country. 


(4) The opinions of the great constitutional writers on the Indian 
Constitution are also a source of the Constitution. The Constitutional 
Law of India by H. M. Seervai, Advocate-General of Maharashtra, is a 
book of outstanding merit and probably the best commentary on the Con- 
stitution of India. It can always be read with profit by all those who are 
concerned with the interpretation of the Indian Constitution. “From 
Marshall to Mukherjee: Studies in American and Indian Constitutional 
Law” by Mr. Justice Douglas of the Supreme Court of America also be- 
longs to the same category, although its scope is very much limited. “Some 
Characteristics of the Constitution of India” by Dr. Jennings has its own 
merit. “Constitutional Developments in India” by Alexandrowicz also 
makes a substantial contribution. “Fundamental Rights in India” and 
“Republic of India” by Gledhill are also useful in this connection. Both 
the bigger edition and the abridged edition of the “Commentaries on the 
Indian Constitution” by Mr. Justice Basu of the Calcutta High Court are 
worthy of mention in this connection. 


(5) The important decisions of other countries are also a source of our 
constitutional law. Many provisions of our Constitution have been bor- 
rowed from other countries and the decisions on constitutional law given 
in those countries have been followed by our Supreme Court. This is 
particularly so with regard to American, Australian and English decisions. 
Chief Justice Sir Maurice Gwyer made the following observation with ře- 
gard to the use of Canadian, ‘Australian and American decisions while in- 
terpreting the Government of India Act, 1935: “Where relevant they will 
always be listened to in this Court with attention and respect as the judg- 
ments of eminent men accustomed to expound and illumine the principle 
of a jurisprudence similar to our own.” (1939 FCR at pp. 37-8). 


(6) The reports of the debates in the Constituent Assembly of India 
are also a source of our constitutional law. In the case of Gopalan (AIR 
1950 S.C. 27), a reference was made to the debates in the Constituent 
Assembly, In the case of Golak Nath (AIR 1967 S.C. 1643) also, the eleven 
Judges of the Supreme Court also allowed Mr. A. K. Sen to quote exten- 
sively from the debates of the Constituent Assembly in support of his sub- 
missions. 

(7) Many Articles of the Constitution of India have been borrowed 
from the Government of India Act, 1935. No wonder, the decisions given 
under that Act are also an important source of our constitutional law. 
Likewise, the Government of India Act, 1915 and the Government of India 
Act, 1858 and the decisions given under them are also important sources 
of our constitutional law. 


(8) During the last few years that our Constitution has been in oper- 
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ation, many conventions have grown up and those are a part of our con- 
Stitutional law. While appointing the Governor of a State, the Central 
Government consults the State concerned. There is no law on that point. 
It is merely a convention. The Indian Constitution does not lay down 
that the Indian President must follow the advice of his ministers. How- 
ever, during the days of Dr. Rajendra Prasad and Prime Minister Jawahar 
Lal Nehru, a convention to that effect developed and the same is being 
followed strictly. This convention has made the President merely a con- 
stitutional head. Conventions regarding the working and conduct of 
Parliamentary Government are being followed both at the Centre and the 
States. Ministries have resigned and Legislatures have been dissolved on 
the advice of the Chief Minister. In most cases, the Speaker becomes a 
ho-party man. The Chief Ministers and Prime Minister are taken from 
the party or parties having a majority in the Legislature. 


Salient Features 


(1) There are many salient features of the Constitution of India. The 
Indian Constitution is a written one. The constitutional document con- 
tains 395 Articles (some of which have been repealed) and Nine Schedules. 
The Indian Constitution is a bulky one and probably it is the lengthiest 
Constitution in the whole world. Shri H. V. Kamath observed thus in the 
Constituent Assembly: “The emblem and the crest that we have selected 
for our Assembly js an elephant. It is perhaps in consonance with that 
that our Constitution too is the bulkiest that the world has produced..... I 


am sure the House does not agree that we should make the Constitution 
an elephantine one.” 


‘The reason why thé Indian Constitution is a bulky one is that its 
framers put into it not only the broad principles but also the details of 
administration. The Constitution provides not only for the administrative 
machinery at the Centre, but also of the Units. The incorporation of 
Fundamental Rights, the Directive Principles of State Policy, Special pro- 
Enep for safeguarding the interests of the Scheduled Castes and Scheduled 

ribes, etc, have added to its bulk. The American Constitution does not 
say anything about the administration of the States, 


(2) The Indian Constitution declares India to be a sovereign democratic 
ve In spite of the fact that India is a member of the Common- 
wealth of Nations, she is sovereign both internally and externally. The 
Constitution establishes a democratic set up. The members of the Parlia- 


and through them to the people. 


It is pointed out that India’s membership of the Commonwealth of 
Nations and her acceptance of the Queen of England as the symbol of 
free association of independent nations and the head of the Commonwealth 
is not compatible with her sovereign status, It is contended that the 
Commonwealth Agreement of 1949 was “the greatst mistake committed by 
the Congress Party after the partition of India”. It is true that the Agree- 
ment of 1949 was the outcome of a compromise. In the words of Prof. 
D. N. „Banerjee, it was “a kind of improvised political device intended to 
reconcile two apparently inconsistent factors, India’s decision to adopt, as 
a sovereign independent State, a republican form of constitution and her 
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desire to continue her membership of the Commonwealth”. However, it 
cannot be denied that “the Agreement is a constitutional anomaly”. It is 
difficult to reconcile the position of the Queen of England as the head of 
the Commonwealth of which India is a member and the republican form 
of government as is established in India. No wonder, Mr. Robert G. 
Menzies of Australia observed thus in April 1949: “How a nation can be- 
come a republic by abolishing allegiance to the Crown at the same time 
retain full membership of the united Commonwealth which is and must 
be basically a Crown Commonwealth, is a complete mystery”. The reply 
of Mr. Ramaswamy is that the headship of the Commonwealth of Nations 
by the Queen of England “is only a courtesy arrangement devoid of any 
constitutional significance”. 


It is not denied that the status of India is not the same as that of 
other dominions, ` It differs both from the point of view of allegiance and 
subordination to the Government and Parliament of the United Kingdom. 
Gledhill says: “Though the Statute of Westminster generally releases 
Dominion Legislatures from their subordination to the Parliament of 
United Kingdom and though the possibility of the United Kingdom 
Parliament deliberately passing an Act affecting a dominion is 
too remote for serious consideration, the question might arise as to the 
validity of an Act passed by the United Kingdom Parliament which in- 
advertently conflicts with the Statute of Westminster. It would seem that 
a court in the United Kingdom would be obliged to hold that, as the 
United Kingdom Parliament was omnicompetent, the latter Act must pre- 
vail. Such a situation could not arise with regard to India; her Legislatures 
are subordinate only to the Constitution.” 


It has rightly been pointed out that the Agreement of 1949 has no 
value in the eye of law and is extra-constitutional. India’s membership of 
the Commonwealth does not in any way take away from her sovereign 
character. The decisions arrived at the Commonwealth Conferences do 
not bind her to do something against her conscience. She cannot be com- 
pelled to enter into a treaty or an alliance against her will. This fact was 
emphasised by Prime Minister Jawaharlal Nehru on 10 May, 1949, in 
these words: “We took a pledge long ago to achieve Purna Swaraj. We 
have achieved it. Does a nation lose its independence by an alliance with 
another country? Alliance normally means mutual commitments. The 
free association of sovereign Commonwealth nations does not involve such 
commitments. Its very strength lies in its flexibility and its complete free- 
dom. It is well-known that it is open to any member-nation to go out of 
the Commonwealth if it so chooses”, Again, “I wish to say that nothing 
has been done in secret and that no commitments of any kind limiting 
our sovereignty or external or internal policies have been made, 
whether in the political or economic or military spheres. Our foreign 
policy has often been declared by me to be one of working for peace and 
friendship with all countries and of avoiding alignments with power blocs. 
That remains the keystone of our policy still. I am convinced that the 
sovereign independent Republic, freely associating herself with the other 
countries of the Commonwealth, will be completely free to follow this 
policy, perhaps in an even greater measure and with greater influence than 
before”, Again, “It must be remembered that the Commonwealth is not a 
Super-State in any sense of the term. We have agreed to consider the King 
as symbolic head of the free association. But the King has no function 
attached to that in the Commonwealth. So far as the Constitution of 
India is concerned, the King has no place and we shall owe no allegiance 
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to him”. The same point was stressed by Sardar Patel, Deputy Prime 
Minister of India, on April 20, 1949, in these words: “India’s status of a 
sovereign, independent Republic is by no means affected because there is 
no question of allegiance to His Majesty the King, who will merely re- 
main a symbol of our free association as he would be like all other mem- 
bers..... So far as his functions are concerned, they are hardly any. But 
he gets a status”. 


It follows from aboye that in spite of India’s membership of the Com- 
monwealth of Nations, she is in every way a sovereign Republic. Neither 
the Queen nor the Government of England has any hand in the election 
of the President of India. He is elected by the people of India in the 
manner prescribed in the Constitution. India is sovereign both internally 
and externally and this points to her sovereign character. 


_@) The Constitution emphasizes the sovereignty of the people of India. 
The Preamble of the Constitution says that it is the people of India who 
have solemnly resolved to constitute India into a sovereign democratic re- 
public and to secure to all its citizens, justice, liberty, equality and frater- 
nity. In the case of Gopalan v. State of Madras (AIR 1950 S.C. 27), Mr. 
Justice Patanjali Sastri (as he then was) observed: “There can be no doubt 
that the people of India, in the exercise of their sovereign will as expressed 
in the Preamble, adopted the democratic ideal which assures to the citizens 
the dignity of the individual and other cherished human values as a means 
to the full evolution and expression of his personality, and in delegating 
to the Legislature, the executive and the judiciary their respective powers 
in the Constitution, reserve to themselves certain fundamental rights.” 


The idea of the sovereignty of the people is reaffirmed in several 
places in the Constitution, particularly in the Chapter dealing with elec- 
tions. Article 326 provides that the elections to the House of People and 
Legislative Assembly of every state shall be on the basis of adult suffrage. 
The result is that the Governments at the Centre and in the States de- 
rived their authority from the people who choose their representatives 
both for Parliament and State Legislatures at regular intervals. More- 
over, those who wield the executive power of the Government are respon- 
sible to the legislature and through them to the people. The result is 
that in the affairs of the state, it is the will of the people that prevails 
ultimately and not the will of a few selfish individuals. 

It is true that an overwhelming majority of the people of India are 
illiterate but in spite of it, the members of the Constituent Assembly 
adopted the principle of adult franchise, They were convinced that a 
democratic Government on the basis of adult franchise alone could 
bring enlightenment and promote well-being, the standard of life, the 
comfort and decent living of the common man.” Four General Elections 
have been held under the Constitution and the results have been satis- 
factory. Exceptions cannot be denied but on the whole people have exer- 
cised the right of vote in a proper manner. In spite of their lack of 
knowledge of the three R's, the voters have voted for right candidates. 
It has been proved that illiteracy is not quite the same thing as ignorance. 
Politicians in recent times are trying to do havoc with the people. All 
kinds of efforts have been made to bring all kinds of pressures on the 
people but it appears that the secrecy of ballot has enabled the voters of 
India in most cases to exercise their vote in favour of the right person. 
People who boast of their wealth have in many cases been rejected by the 
electorate. However, the danger from the demagogues still persists. 
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Regarding the supremacy of the people in the American Constitution, 
Chief Justice Marshall observed: “The Government proceeds directly 
from the people; it is ordained and established in the name of the people. 
In form and substance, it emanates from them. Its powers are granted 
by them and are to be exercised directly on them and for their benefit. 
It is the Government of all and its power is delegated by all and it repre- 
sents all and acts for all.” 


There is a similar provision in the Irish Constitution which empha- 
sizes the sovereignty of the people. However, there is one fundamental 
difference between the Constitutions of Ireland and India. In the case of 
Ireland, the Irish Constitution was submitted in a referendum to the peo- 
ple and it came into force after their approval. In the case of India, her 
Constitution was framed by the members of the Constituent Assembly who 
were elected on a very limited franchise. The Indian Constitution was 
never put to the vote of the people and was not approved of by them. 


(4) The Preamble in the Constitution has special significance. It not 
only emphasizes the sovereignty of the people of India but also secures 
to all its citizens, social, economic and political justice, liberty of thought, 
expression, belief, faith and worship, equality of status and of opportun- 
ity and to promote among them fraternity assuring the dignity of the in- 
dividual and the unity of the nation. 


The Preamble serves three purposes. In the first place, the use of 
the words “We, the people of India” shows that the authority of the Gov- 
ernment of India is derived from the people. The powers which are 
given to the Government of India and the States, have not been given by 
any particular body but by the people of India as such. The source of 
authority in India is the people and not the States or any section of socie- 
ty or the former rulers of the Indian States. As the authority of the 
Government of India is derived from all the people, no section of the 
people can challenge its authority. It cannot be contended by anybody 
that he is not bound by the authority of the State because he has not 
given his consent to it. The fact is that his own will is included in the 
will of the State. No political party in India can challenge the authority 
of the State as the same is derived from the people. It is the people 
alone who can change the Constitution and not any particular party. The 
Constitution becomes a sacred document which is not to be touched by 
all and sundry. 


Formerly, the Constitution of India was passed by the British Parlia- 
ment and that alone had the authority to change the same. Now all that 
is a thing of the past. The Constitution of India has been framed by the 
people of India through their representatives and the same can only be 


modified by them according to the procedure laid down in the Constitu- 
tion, 


The use of the words “democratic republic? in the Preamble also 
points to the source of the Constitution. The republican character of the 
Constitution shows that there is to be no hereditary ruler in the country. 
The President of India is to be elected by the people in an indierct man- 
ner. In the last analysis, the people have a say in the matter of the 
election of the President, All men and women of India who are not less 
than 21 years of age have the right to vote and thereby determine the type 
of rulers by whom they are going to be governed, They have the power 
to throw out the party which has not stood their test of good and faithful 
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work, If the President does not behave properly, he also can be removed 
from his office. There is no discrimination on grounds of religion, caste, 
race or sex. 


Secondly, the Preamble of the Constitution also points out what the 
people expect the Government of India to accomplish. The latter must 
guarantee and secure to all the people of India social, economic and poli- 
tical justice, equality of status, equality of opportunity and equality before 
law, freedom of thought, expression, belief, faith, worship, vocation asso- 
ciation and action. The minorities have to be given adequate safeguards. 
The same is to be done with regard to the treatment of backward classes 
and tribal areas. The depressed and other backward classes have to be 
given special protection. The integrity of India is to be maintained at 
all costs. The Directive Principles of State Policy as embodied in the 
Constitution of India show how social, economic and political justice is to 
be secured. There is to be no untouchability. Forced labour is to be 
abolished. More and better educational facilities have to be given to the 
backward classes. All adult men and women have to be given the right 
to vote. All have to be given equality of Opportunity. All offices have 
to be opened to all. There is to be no discrimination on grounds of 
religion, sex or race. All are to be equal before law. Law is not to 
make any distinction between one individual and another individual. 
Equal protection of laws has to be guaranteed to all. The principle of 
fraternity has been emphasized in the Preamble. The spirit of toleration 
and brotherhood is to be increased among the people. There must not 
be any communal, sectional, local or provincial feelings among the people. 
The cultural, religious and racial minorities have to be given a generous 
treatment. The regional languages have not to be given a step-motherly 
treatment. Efforts have to be made to strengthen national unity. This 
has already been done by the adoption of a single citizenship for all the 
people of India. The Constitution provides for one common national 
language. All the courts in India have been put under the control of the 
Supreme Court of India and thus the whole of the judicial system of the 
country has been unified. The existence of All-India Services also empha- 
sizes the unity of the country; 


In the’ third place, ‘the Preamble to the Constitution helps the Judges 
of the High Courts and the Supreme Court of India to interpret the ‘vari 
ous provisions of the Constitution in a right manner. Wherever there is 
any uncertainty, they refer to the language of the Preamble to find out 
the real intention of the fathers of the Indian Constitution. In this way: 
the Preamble is a useful instrument which is always handy for the Judges 
who are engaged in the difficult task of interpreting the Constitution. 
The spirit of the Constitution is embodied in the Preamble and it should 
serve as a guide for all those who are attempting to interpret it. 


It may be desirable to compare the Preamble of the Constitution of 
India with that of the American Constitution. The Preamble of the 
American Constitution runs thus: “We, the people of the United States 
in order to form a more perfect union, establish justice, ensure domestic 
tranquillity, provide for the common defence, promote the general wel- 
fare and secure the blessings of liberty to ourselves and our posterity, 


ordain and establish this Constitution for the United States of America.” 
It is to be seen that both in the case of India and the U.S.A» the 


respective Preambles state that the authority of the Government is derived 
from the people. Both in India and the U.S.A., emphasis is put on liber- 


SOURCES & SALIENT FEATURES OF THE CONSTITUTION 19 


ty and justice. However, there are certain differences in the two Pream- 
bles and that is due to historical circumstances, 


In the case of the Preamble to the American Constitution, emphasis 
is put on domestic tranquillity and common defence. That is due to the 
fact that at the time the American Constitution was adopted, there was a 
lot of lawlessness in the country. The Americans after years of warfare 
had succeeded in overthrowing the British yoke and as a result of fighting 
for years, lawlessness prevailed in the country. No wonder, the Preamble 
emphasizes the necessity of bringing about law and order in the country. 
The problem of defence was also important because the Americans want- 
ed to maintain the liberty which they had won after great efforts and sacri- 
fices. However, both these things could not figure in the Indian Constitu- 
tion. In India, we had not to wage any war against the British and there: 
was a peaceful transfer of power in this country. Thus, there was no law- 
lessness prevailing at the time of adoption of the Constitution. There was 
some trouble in 1947 in India but all that was over by the time the Con- 
stitution was adopted in November 1949. 


In the Preamble to the Indian Constitution, the words ‘sovereign de- 
mocratic republic’ occur, but these are not to be found in the Preamble 
to the American Constitution, The reason is that in the case of India, 
she was a dominion at the time of the adoption of the Constitution. The 
King of England was still the King of India, There was still then the 
necessity of removing the King of England from the Indian Constitution 
and that is why the Indian Constitution provides that India was to be a 
republic. In the case of the U.S.A., the people of that country had already 
become independent, They had already a sovereign republic in the real 
sense of the term, 


In the case of India, emphasis is put on fraternity. That is due to 
the fact that we have the curse of untouchability and tyranny of castes. 
The Preamble emphasizes the necessity of removing the caste barriers and 
putting all the people of India on an equal footing, There was no such 
necessity in the U.S.A. There were no castes or caste-distinctions in that 
country when their Constitution was adopted. 


, (5) The Constitution provides for a large number of fundamental 
rights which are guaranteed to every citizen of India, Those rights are to 
be found in Articles 12'to 35 of the Constitution. The Supreme Court and 
High Courts are the guardians of those fundamental rights. Those rights 
are: right to equality before law, prohibition of discrimination on grounds 
of religion, race, caste, sex or place of birth, equality of opportunity in 
Matters of public employment, abolition of untouchability, right to free- 
dom of speech and expression, right to assemble peacefully and ithout 
arms, the right to form associations and unions, the yjet Bx 
throughout the territory of India, the tight to secur TA. 
Property, the right to practise any profession or to garg\"o 
tade or business, the right to life and personal lib é 
from arrest and detention in certain cases, the 
uman beings and forced labour, the prohibiti¢ 
ga m any factory, of a minor in any other hd 
teedom of conscience and free profession, the fig 
Pagate religion, the freedom to manage religious\a 
aa rights, the right to property and the righ 
5 Mes. The inclusion of these fundamental rights™ip 
great landmark in the constitutional history of India? 
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of free India have been guaranteed those minimum requirements without 
which they could not be expected to grow in stature. It can be expected 
that the enjoyment of these rights will inspire the Indians to work hard 
for the glory and safety of their motherland. 


(6) The Directive Principles of State Policy relate to those matters 
which the Government of India has to keep in view for the welfare of the 
people of the country. Accordingly, all the Indian citizens are to have the 
right to adequate means of livelihood. There is to be an equitable dis- 
tribution of the material resources of the country. The concept of econo- 
mic freedom demands the avoidance of concentration of wealth and the 
means of production. There is to be equal pay for equal work for both 
men and women. The wealth and strength of the workers are not to be 
abused. Children and young men are to be protected against exploitation 
and moral and material abandonment. All workers are to get a living 
wage. There must be established just and humane conditions of work. 
All people have the right to work, to education and public assistance in 
case of unemployment, old age, sickness, etc.. There is to be a uniform 
civil code for all the people of the country. There is to be free and com- 
pulsory education or children. It is the duty of the State to raise the 
level of nutrition and the standard of living of the people. The State is 
to promote international peace and security, maintain just and honourable 
relations between nations, inculcate respect for international law and treaty 
obligations and encourage settlement of international disputes by arbitration. 


Critics point out that the Directive Principles are “little more than a 
manifesto of aims and aspirations”; that they are merely moral precepts 
without any legal sanction, But it is contended that no Government which 
intends to continue in office can long afford to ignore these Directive 
Principles of State Policy. 


(7) The Constitution provides for a President. But this does not mean 
that we have a Presidential form of Government. The fact is that the 
Constitution provides for a parliamentary form of Government. ‘This is 
so at the Centre and to a great extent in the States. At the Union Centre; 
the administrative machinery is to be run by the Cabinet and not by the 
President. He is expected to act as a constitutional head. In the case 
of the States also, the Governor is, as a rule, required to act according to 
the wishes of the Ministers. It is only in a few cases that he is allowed 
to act in his discretion. When he does so, he need not consult the Minis- 
ters or act upon their advice, This provision can be understood in the 
light of the Government of India Act, 1985. Under that Act also, the 
Governor of a province was allowed to act in his discretion. Under the 
new Constitution, the President is authorised to suspend the constitution 
of a State and take over all the powers in his own hands. Under the cit 
cumstances, it may be stated that the new Constitution provides for @ 
Parliamentary-cum-Presidential form of Government. 


(8) Another characteristic of the new Constitution is its flexibility. The 
Constitution can be amended easily. The method of amendment is not 5° 
hard and difficult as that of the U.S.A. There are three different ways 
for the amendment of the Constitution. In the first place, a large number 
of the provisions can be amended by the Union Parliament by a simple 
majority. This is so for the creation of a new State or the reconstruction 
of existing States, the creation or abolition of Upper Chambers in whe 
States, the constitution of Centrally Administered Areas and the adminis 
tration of Scheduled Areas and Scheduled Tribes. In the second place 3 
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Bill for the amendment of the Constitution may be passed by two-thirds 
majority of either House of Parliament and also ratified by the Legislatures 
of half the States. This procedure applies in the case of the election of 
the President, the executive powers of the Union and the States, the 
Supreme Court and the High Courts, the division of legislative powers 
between the Union and the States in Parliament. The third method of 
amendment is that the amendment should be passed by Parliament by a 
majority of two-thirds of the members present and voting. No ratification 
by the Legislatures of the States is required. 


Regarding the method of the amendment of the Constitution, Dr. B. R. 
Ambedkar observed: “The provisions relating to amendment of the Com 
stitution have come in for a virulent attack at the hands of the critics of 
the Draft Constitution. It is said that the provisions contained in the 
draft make amendment difficult. It is proposed that the Constitution 
should be amendable by a simple majority at least for some years. The 
argument is subtle and ingenious. It is said that this Constituent Assembly 
is not elected on adult suffrage while the future Parliament will be elected 
on adult suffrage and yet the former has been given the right to pass the 
Constitution by a simple majority while the latter has been denied the 
same right, It is paraded as one of the absurdities of the Draft Constitu- 
tion, I must repudiate the charge because it is without foundation. To 
know how simple are the provisions of the Draft Constitution in. respect 
of amending the Constitution, one has only to study the provisions for 
amendment contained in the American and Australian Constitutions. 
Compared to them, those contained in the Draft Constitution will be found 
to be the simplest, The Draft Constitution has eliminated the elaborate 
and difficult procedures such as a decision by a convention or a referendum. 
The powers of amendment are left with the Legislatures—Central and Pro- 
vincial. It is only for amendments of specific matters—and they are only 
few—that the ratification of the State Legislatures is required. All other 
articles of the Constitution are left. to be amended by Parliament. The 
only limitation is that it shall be done by a majority of not less than two- 
thirds of the members of each House. It is difficult to conceive a simpler 
method of amending the Constitution. 


“What is said to be the absurdity of the amending provisions is found- 
ed upon a misconception of the position of the Constituent Assembly and 
of the future Parliament elected under the Constitution. The Constitu- 
ent Assembly in making a Constitution has no partisan motive. Beyond 
securing a good and workable Constitution, it has no axe to grind, In con- 
sidering the articles of the Constitution,,it has no eye on getting through 
a particular measure. The future Parliament, if it met as a Constituent 
Assembly, its members will be acting as partisans seeking to carry amend- 
ments to the Constitution to facilitate the passing of party measures which 
they have failed to get through Parliament by reason of some articles of 
the Constitution which has acted as an obstacle in their way. Parliament 
Will have an axe to grind while the Constituent Assembly has none. That 
is the difference between the Constituent Assembly and the future Parlia- 
ment. That explains why the Constituent Assembly, though elected on 
limited franchise, can be trusted to pass the Constitution by simple majority 
and why the Parliament though elected on adult suffrage, cannot be trust- 
ed with the same power to amend it.” 


With regard to the procedure of amendment, Pandit Jawaharlal Nehru 
remarked thus: “While one wants this Constitution to be as solid and 
Permanent as we can make it, there is no permanence in Constitution. 
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There should be certain flexibility. If you make anything rigid and 
permanent, you stop the nation’s growth, the growth of a living, vital 
organic people.” According to Dr. Jennings: “What makes the Indian 
Constitution so rigid is that in addition to a somewhat complicated pro- 
cess of amendment, it is so detailed and covers so vast a field of law that 
the problem of constitutional validity must often arise.” Again, “What 
the Constituent Assembly has done is to produce a long and complicated 
document which cannot easily be amended. It is quite obvious that there 
are clauses which do not need to be constitutionally protected. An example 
taken at random is Article 224 which empowers a retired judge to sit in a 
High Court. Is that provision of such constitutional importance that it 
needs to be constitutionally protected and be incapable of amendment ex- 
cept with the approval of two-thirds of the members of each House sitting 
and voting in the Union Parliament?” 


Amendments of the Constitution 


The Constitution of India has been amended from time to time. The 
first amendment took place in June, 1951. The reason for that amend- 
ment was that certain flaws were discovered in the working of the Con- 
stitution and those had to be remedied. The right to freedom of speech 
and expression as given by Article 19 of the Constitution was held by 
some courts to be so comprehensive that no action could be taken against 
any individual who even advocated murder or other violent crimes. It 
was also considered necessary to clarify the right of the citizen to practise 
any profession or to carry ‘on any occupation, trade or business. More- 
over, many State Legislatures had passed laws abolishing landlordism, but 
im many cases those laws were challenged and declared ultra vires by the 
Courts. It was considered necessary to amend the Constitution in such a 
way that Progressive legislation in the agrarian field may not be checked. 
There was also felt the necessity of making special provisions for the edu- 
cational, economic or social development of the backward classes. 
gene First Amendment Act of 195] made many changes in the Con- 
(a) Originally, Article 15 had provided that the State shall not dis- 

criminate against any citizen on grounds only of religion, race, 

Caste, sex, place of birth or any of them. Provsion had also been 

made for the special treatment of women and children. The 

amendment added the following new clause: 


“(4) Nothing in this Article or in clause (2) of Article 29 shall pre- 


(b) Article 19 was also amended, 
to freedom of speech and ex 
lating to libel, slander and 


te or tends to overthrow the State. 
i Articles, the right of freedom of 
speech and expression is Subject to all laws imposing reasonable 
restrictions in the interests of the Security of the State, friendly 
relations with foreign States, public order, decency or morality, 
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or in relation to contempt of Court, defamation or incitement 
to an offence. 


(©) Article 31-A provides that no law providing for the acquisition 
by the State of any estate or of any rights thereon or for the ex- 
tinguishment or modification of any such rights shall be deemed 
to be void on the ground that it is inconsistent with or takes 
away or abridges any of the rights conferred by any provisions of 
Part III dealing with fundamental rights. Where such a law 
is made by the Legislature of a State, the provisions of this 
Article shall not apply thereto unless such law, having been re- 
served for the consideration of the President, has received 
assent. 


(a) According to Article 85 as originally provided, both Houses of 
Parliament had to be summoned to meet at least twice in a 
year, The amended article provides that the President shall 
from time to time summon each House of Parliament to meet at 
such time and place as he thinks fit, but six months shall not in- 
tervene between its last sitting in one session and the date ap- 
pointed for its first sitting in the next session. Similar changes 
have been made in Article 174 of the Constitution dealing with 
the sessions of the State Legislatures. The amended Article 
provides that the Governor shall from time to time summon the 
House or each House of the Legislature to meet at such time 
and place as he thinks fit, but six months shall not intervene 
between its sitting in one session and the date appointed for its 
first sitting in the next session, 


Originally, Article 87 provided that at the commencement of 
every session, the President shall address both Houses of Parlia- 
ment assembled together and inform Parliament of the causes of 
its summoning. The amended Article provides that at the com- 
mencement of the first session after each general elections to the 
House of the People and at the commencement of the first 
session of each year, the President shall address both Houses of 
Parliament of the causes of its summons. Similar changes have 
been made in Article 176 dealing with the address by the 
Governor. The amended Article provides that at the commence- 
ment of the first session after each general election to the Legis- 
lative Assembly and at the commencement of the first session of 
each year, the Governor shall address the Legislative Assembly 
or, in the case of a State having a Legislative Council, both Houses 
assembled together and inform the Legislature of the causes of 
its summons. 


The Second Amendment of the Constitution was made in May 1953. 
It merely made a change in Article 81 of the Constitution. The words 
and figures “not less than one member for every 7,50,000 of the population” 
were omitted. 


‘The Third Amendment was made in February 1954. It made a 
change in Entry 38 of List IH (Concurrent List) in the Seventh Schedule 
of the Constitution. The new entry dealt with trade and commerce and 
the production, supply and distribution of food-stuffs, cattle fodder, raw 
cotton, raw jute and the products of any industry where the control of 
such industry by the Union is declared by Parliament by law to be ex- 


> 


{e 


< 
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pedient in the public interest and imported goods of the same kind as such 
products, 


The Fourth Amendment to the Constitution was made in April 1955, 
This amendment made a change in Article 31 of the Constitution. It was 
provided that no property shall be compulsorily acquired or requisitioned 
save for a public purpose and save by the auhority of a law which pro- 
vides for compensation. No such law shall be called in question in any 
court on the ground that the compensation provided by that law is not 
adequate. A change was also made in Article 31-A of the Constitution. 
Another Article was substituted for Article 305 of ‘the Constitution. The 
Shae Schedule of the Constitution was also amended by making a few 
additions, 


The Sixth Amendments to the Constitution was made in September 
1956. It added another entry numbering 92-A in the Union List of the 
Seventh Schedule. So far as the State List was concerned, another entry 
was substituted for Entry No. 54. The amendment also made changes in 
Articles 269 and 286 of the Constitution. 


Th 
1956. Tt mad 
Those changes came into force on November I, 1956. A new Schedule 
was substituted for the First Schedule to the Constitution. In the new 


from time to time. Articles 131, 153, 158 and 168 were also amended. 
pa 170 as amended provided that Legislative Assembly of each State 
shall consist of not more than 500 and not less than 60 members. Adjust- 
constituencies after each census. 


The Eighth Amendment to the Constitution was made in January 
1960. Originally, the reservation of seats and special representation for 
the Schedule Castes and Schedule Tribes and iotas was made for 
ten years, The amendment extended the period to twenty years. Another 
amendment made in January 1970 extended the period for ten years more- 
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The Ninth Amendment to the Constitution was made on December 
98, 1960. The object of the amendment was to give effect to the transfer 
of certain territories to Pakistan in pursuance of the agreements entered 
into between the Government of India and Pakistan. The amendment 
was made in view of the advisory opinion given by the Supreme Court of 
India. 


The Tenth Amendment to the Constitution was made in August 
1961. It added territories of Dadra and Nagar Haveli to the First Sche- 
dule of the Constitution, Dadra and Nagar Haveli were created a Union 
Territory. 

The Eleventh Amendment was made on December 19, 1961. Articles 
66(1) and 71 were amended. The Vice-President is to be elected by an 
Electoral College constituted by the members of both the Houses of Par- 
liament and their sitting together is not necessary. The election of Pre- 
sident or Vice-President is not to be questioned on the ground that there 
was a vacancy in the Electoral College. 


The Twelfth Amendment to the Constitution was made on March 
27, 1962. Goa, Daman and Diu were added as a Union Territory. 


The Thirteenth Amendment to the Constitution was made on Decem- 
ber 28, 1962. Part XXL of the Constitution was amended. Special pro- 
visions were made with regard to the State of Nagaland. 


The Fourteenth Amendment of the Constitution was made on Decem- 
ber 28, 1962, Articles 81 and 239-A were amended. Provision was made 
for the creation of local Legislatures or Council of Ministers or both for 
certain Union Territories. Article 240 was also amended. 


The Fifteenth Amendment to the Constitution was made on October 
5, 1963. It raised the retirement age of High Court Judges from sixty to 
sixty-two years. It gave compensatory allowance to High Court Judges on 
transfer from one High Court to another. It provided for the appoint- 
ment of retired Judges at the sittings of High Courts. It empowered the 
High Courts of various States to pass orders under Article 226 of the Con- 
stitution when the cause of action had arisen within their jurisdiction. It 
also amended Articles 311(2) and $16. 


The Sixteenth Amendment to the Constitution was also made on 
October 5, 1963. It amended clauses (2), (3) and (4) of Article 19, for en- 
abling the States to make any law imposing reasonable restrictions on the 
exercise of the rights conferred by sub-clauses (a), (b) and (c) of clause (1) 
of that Article in the interests of the sovereignty and integrity of India, 
It amended Articles 84 and 178 and forms of oath in the Third Scliedule 
to the Constitution so as to provide that every candidate for the member- 
ship of the Parliament and State Legislatures, Judges. of Supreme Court 
and High Courts and Comptroller and Auditor-General of India should 
take an oath to uphold the sovereignty and integrity of India. 


The Seventeenth Amendment of the Constitution was made on June 
20, 1964. An addition was made in Article 31-A. It was provided that 
when any law makes any provision for the acquisition by the State of 
any estates and where any land comprised therein is held by a person 
under his personal cultivation, it shall not be lawful for the State to 
acquire any portion of such land as is within the ceiling limit applicable 
to him under any law for the time being in force or any building or 
Structure standing thereon or appurtenant thereto, unless the law relating 
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to the acquisition of such land, building or structure provides for payment 
of compensation at a rate which shall not be less than the market-value. 
Some changes were made in the Nnith Schedule to the Constitution and 
a list of those Acts were added which could not be challenged by any 
Court. 


The Eighteenth Amendment of the Constitution was made on August 
27, 1966, It added two Explanations to Article 3. It was laid down that 
Parliament of India was competent to form a new State or Union Terri- 
tory by uniting a part of any State or Union Territory to any other State 
or Union Territory. 


The Nineteenth Amendment of the Constitution was made on De 
cember 11, 1966. It amended Aricle 324, It deleted the words relating 
to the appointment of election tribunals as the same were abolished and 

ir work given to High Courts. 


The Twentieth Amendment of the Constitution was made on Decem- 
ber 22, 1966, It added Article 233-A to the Constitution and regularised 
the appointments of the Judges made in Uttar Pradesh and also the deci- 
sions given by them. 


The Twenty-first Amendment of the Constitution was made on April 
10, 1967. It added Sindhi in Eighth Schedule of the Constitution dealing 
with languages of India. 


The Twenty-second Amendment was made on 25 September, 1969. 
It provided for the formation of an autonomous state comprising certain 
tribal areas in Assam and the creation of a local Legislature or a Council 
of Ministers or both for that state. It was in pursuance of this Amend- 
ment that the state of Meghalaya came into existence on April 1, 1970. 


The Twenty-third Amendment of the Constitution was made on 23 
January, 1970. Article 334 was amended. The Amendment provided 
that the reservation of seats for the Scheduled Castes and the Scheduled 


in Article 13(2) did not include an 
which was made in the exercise of con- 
The Supreme Court observed that al- 
Constitution had incorporated certain 
rash e Constitution, those were not immune 
from constitutional amendment, Article 368 empowered the Indian Parlia- 
ment to amend the Constitution without any exception whatsoever- 

similar view was held by the Supreme Court ‘in Sajjan Singh v. State of 
Rajasthan (ALR. 1965 S.C. 845: (1965) 1 SCR 933), when the constitu- 
tional validity of the Seventeenth Amendment of Constitution was chal- 
lenged. However, in Golak Nath v. State of Punjab (AIR 1967 S.C, 


SOURCES & SALIENT FEATURES OF THE CONSTITUTION 27 


1645), the Supreme Court reversed its previous decisions mentioned above 
and held that no amendment of the Constitution could abridge any fun- 
damental right guaranteed in Part III of the Constitution and if it did 
so, the same was invalid. The majority judgment was given by Chief 
Justice Subba Rao and the minority view is to be found in the judgment 
of Wanchoo J. The following is an extract from the judgment of Chief 
Justice Subba Rao: “What we cannot understand is how the enforcement 
of the provisions of the Constitution can bring about a revolution. His- 
tory shows that revolutions are brought about not by the majorities but 
by the minorities and sometimes by military coups. The existence of an 
all comprehensive amending power cannot prevent revolutions, if there is 
chaos in the country brought about by misrule or abuse of power. On 
the other hand, such a restrictive power gives stability to the country and 
prevents it from passing under a totalitarian or dictatorial regime. We 
cannot obviously base our decision on such hypothetical or extraordinary 
situations which may be brought about with or without amendments. In- 
deed, a Constitution is only permanent and not eternal. There is noth- 
ing to choose between destruction by amendment or by revolution, the 
former is brought about by totalitarian rule, which cannot brook consti- 
tutional checks and the other by the discontentment brought about by mis- 
tule. If either happens, the Constitution will be a scrap of paper. Such 
considerations are out of place in construing the provisions of the Con- 
stitution by a Court of law. Nor are we impressed by the argument that 
if the power of amendment is not all comprehensive there will be no way 
to change the structure of our Constitution or abridge the fundamental 
tights even if the whole country demands for such a change. Firstly, this 
visualizes an extremely unforeseeable and extravagant demand; but even 
if such a contingency arises, the residuary power of the Parliament may 
be relied upon to call for a Constituent Assembly for making a new Con- 
stitution or radically changing it. The recent Act providing for a poll in 
Goa, Daman and Diu is an instance of analogous exercise of such Tesidu- 
ary power by the Parliament. We do not express our final opinion on 
this important question.” 


In the same judgment, Wanchoo, J. observed: “The power of amend- 
ment contained in a written federal constitution is a safety valve which 
to a large extent provides for stable growth and makes violent revolution 
more or less unnecessary. It has been said by text-book writers that the 
power of amendment, though it allows for change, also makes a constitu- 
ton long-lived and stable and serves the needs of the people from time 
to time. If this power to amend is made too rigid, it loses its value asa 
safety valve. The more rigid a Constitution the more likely it is that 
People will outgrow it and throw it overboard violently. On the other 
hand, if the Constitution is flexible (though it may not be made too easy 
to modify it) the power of amendment provides for stability of the Con- 
stitution itself and for ordered progress of the Nation. If, therefore, 
there had to be a choice between giving an interpretation to Article 368 
which would make our Constitution rigid and giving an interpretation 
which would make it flexible, we would prefer to make it flexible so that 
it may endure for a long period of time and may, if necessary, be amend- 
ed from time to time in accordance with the progress in the ideas of the 
People for whom it is meant. But we feel that it is not necessary to go 
to this extent, for that would be entering into the field of politics. As 
We see the terms of Article 368, we are clearly of opinion that the Con- 
Stitution-makers wanted to make our Constitution reasonably flexible and 
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that the interpretation that we have given to Article 368 is in consonance 
with the terms thereof and the intention of those who made it. We, 
therefore, reject the argument of fear altogether.” 


This judgment has been criticised on many grounds. Shri H. M. 
Seervai contends that this judgment places a judicial veto on any legal 
amendment of Part III and denies to a sovereign people acting through 
its freely elected representatives in Parliament, the power to implement 
policies demanded by and in the interest of the people, should they 
require the abridgement of Part III. It is further contended that the 
majority judgment overlooks the fact that no judiciary can hold up the 
will of a people reflected through the democratic process of free election. 
lf in future Parliaments are elected with large majorities to carry out 
specific policies, they cannot be obliged to give up those policies because 
of an unamendable Part III or resort to a violent revolution. Mr. Subba 
Rao may not find any distinction between erosion of fundamental rights 
by constitutional amendment and a violent revolution. Mr. Seervai sup- 
ports the view of Jawaharlal Nehru that the whole Constitution is a 
creature of Parliament and hence can be amended by Parliament. Seervai 
also points out that according to the majority view a law convening a 
Constituent Assembly would be void. The analogy of the Goa, Daman 
and Diu (Opinion) Poll Act, 1966 has no relevance to the amending, 
power. It has nothing to do with the amendment to the Constitution and 
it was not passed under Article 368 of the Constitution. If Parliament 
cannot amend Part III by law, it cannot by law authorise another party 


to amend Part III. A Constituent Assembly would be either illegal or 
unnecessary, 


Mr. Subba Rao has answered his critics, He contends that under a 
constitutional democracy the Constitution is supreme and Parliament can- 
not over-step the limits laid down by the Constitution. The confusion 
arises because Indian Parliament is equated with the British Parliament 
which has no written constitution in the sense India has one. Both the 
Parliament and the Supreme Court of India were created by the Consti- 
tution and both of them should function in terms of the Constitution. 
It does not make any difference that while Parliament is an elected body, 
the Judges of the Supreme Court are nominated. What is important is 
the quality of power guaranteed to any situation and the manner of re- 
cruitment is irrelevant. Moreover, there is no conflict between Parlia- 
rhe One Court. The Parliament made an amendment to 

3 ae party aggrieved approached the Supreme Court 


points out that although it is true that Parliament is elected on adult 
franchise ang the Constituent Assembly was elected by indirect election, 
but the Parliament of England which was supreme conferred by statute 
an express power on the Constituent Assembly of India to frame a con- 
stitution. The Parliaments which made the Fourth and Seventeenth 
Amendments were not gven any such mandate by the people of India 
who elected them. Mr. Subba Rao has also pointed out that factually, 
the Constituent Assembly did not confer such a power on Indian Parlia- 
ment. It is clear from the Statements of J. B. Kriplani, Mr. K. M. Munshi 
and Mr. K. Santhanam, Moreover, it is wrong to say that the poverty 
of the people of India can be removed if the fundamental rights are 
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abridged. The Supreme Court has kept intact all the amendments of 
Constitution made up to 1967. It has preserved the rights other than the 
right to property and business, which are absolutely necessary for the de- 
velopment of human personality and even those rights are not absolute 
and can be restricted by law subject to the conditions laid down in the 
Constitution. The view of Mr, Subba Rao is that there are remedies 
open to the Government. The State can question the correctness of the 
decision of the Supreme Court in Golak Nath case by bringing in another 
case before the Supreme Court and persuading the Supreme Court to re 
yerse its decision in Golak Nath case. The other alternative is that Par- 
liament can pass a law under its residuary power under Article 248 pro- 
viding for a referendum on the question whether the people of India 
would like to confer on the Parliament of India the power to abridge the 
fundamental rights guaranteed by Part IIL of the Constitution and if so 
whether they would like a Constituent Assembly to be convened on the 
basis of adult franchise for the said purpose. If the referendum is in 
favour of such a proposal, appropriate steps can be taken for convening 
a new Constituent Assembly. 


(9) The Indian Constitution provides for a federal form of Govern- 
ment. Like the Government of India Act, 1935, the Constitution of India 
provides for three Lists. The federal Government is given control over 
matters which are given in the Union List. The States and Union Ter- 
ritories have control over matters given in the State List. As regards the 
Concurrent List, both the Federal Government and the States have power 
to make laws on the subjects included in that List. However, when the 
Parliament makes a law on a subject in the Concurrent List, the State law 
is superseded. 


The new Constitution follows the Canadian model. In both coun- 
tries, the circumstances determined the nature of the Federation the 
countries were going to have. In the case of Canada when the Constitu- 
tion was being drafted in 1865, the dangers of a weak Centre were clear 
to the fathers of the Canadian Constitution on account of the Civil War 
-which was going on in the U.S.A. between the Northern States and the 
Southern States. The Canadians felt that if they also provided for a weak 
federal Government as in the U.S.A. any unit or 4 group of units may 
dare to defy the authority of the Federal Government. In order to avoid 
‘that danger, the Canadian Constitution provided for a strong federal Gov- 
‘ernment. In the case of India also, the circumstances demanded the 
establishment of a strong federal Government. It was not forgotten that 
the establishment of Pakistan was partly due to the fact that while Pro 
-vincial Autonomy was inaugurated, the federal part of the Act of 1935 
was not enforced. Moreover, the danger from Pakistan was not lost 
‘sight of. It was felt that India could fight against any external foe only 
if there was a strong Government at the Centre. All the resources of the 
country must be at the disposal of the Government of India so pase PA 
invasion may be met successfully. Moreover, students of Indian hisi oe 
have pointed out that one of the causes of the weakness of India X me 
past was the lack of a strong Central Government. The resources + as 
country were frittered away on account of the mutual jealousies 2 rs 
Indian princes who ruled different parts of the country. It mr pe 
‘that it would not be proper to repeat the old story by giving the ma 
too much of autonomy in their field. It was also felt that the pme o 
patriotism was not very strong in the country to hold the people toge ae 
There was a possibility-of the border State or the provinces trying to dety 
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the authority of the Government of India and thereby jeopardise the 
security of the country as a whole. To quote K. M. Panikkar: “The 
purpose which the Founding Fathers had in view was not only to hold 
in check the fissiparous tendencies which led to the disruption of former 
empires, and to maintain the unity which had been achieved after so 
much struggle. but to endow the Central Government with all powers 
necessary in the political and economic field to enable India to undertake 
a policy of planned development which would raise her to the position 
of a modern nation, unhampered by the Statutory rights of State Govern- 
ments.” (Commonsense About India, p. 44). 


Distinctive Features of the Indian Federal System 


(1) There are many distinctive features of the federal system esta- 
blished in India under the new Constitution. In the case of the U.S.A., 
there is a dual citizenship. An American is a citizen of the U.S.A. and 


sides,” 


(2) Every State in America has the right to make or amend its own 
Constitution, The Federal Government has not the power to change the 
Constitution of any State. In the case of India, no State has the power 
to amend its own Constitution, although the Federal Government has the 
power to amend the State Constitution under certain circumstances. “The 
Constitution of the Union and of the States is a single frame from which 
neither can get out and within which they must work.” 


(4) Rigidity and legalism are considered to be the two evils of a fede- 
ral polity. A federal Constitution has to be a written Constitution and 
polity always talk in terms of legality or illegality of a measure, irrespec* 
tive of its merits. Ffowever,: the: Indian Constitution has adopted certain 
methods to avoid the evils of Tigidity and legalism. For that purpose, it 
has provided a long list of concurrent subjects. A large number of pro- 
visions have been made which are to remain in force until Parliament pro- 
vides otherwise by law. Power has also been given to Parliament to legis- 
late on matters in the State List under Certain circumstances. This is sO 
when a subject assumes national importance. The same js the case when 
an emergency is declared by the President. The Centre can exercise 
powers within a State with the consent of the State or States concerned. 


Greater facility is given for the amendment of the Constitution than is 
given in other countries, 
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(5) The Constitution becomes unitary in times of emergency. “All 
federal systems are placed in a tight mould of federalism. In no circums- 
tances can it change its form and shape. It can never be unitary. On the 
other hand, the Indian Constitution can be both unitary as well as federal, 
according to requirement of time and circumstances.” 


(6) The Indian federation maintains unity in all basic matters. Ac- 
cording to Dr. Ambedkar: “The Federation being a dual polity based on 
divided authority with separate legislative, executive and judicial powers 
for each of the two polities is bound to produce diversities in laws, in ad- 
ministration and in judicial protection. Up to a certain point, this diver- 
sity does not matter. It may be welcomed as being an attempt to accom- 
modate the powers of Government to local needs and circumstances. But 
this diversity when it goes beyond-a certain point is capable of producing 
chaos and has produced chaos in many federal States.” 


The Indian Constitution has adopted three methods to maintain ad- 
ministrative and legislative unity. Those are: a single judiciary, uniform- 
ity in fundamental laws and common All-India Services. The Supreme 
Court and the High Courts of the States have been integrated into one unit. 
The All-India Services have to operate both at the Centre and in the 
States, To eliminate the diversity of laws, courts of civil and criminal law 
have been placed in the Goncurrent List. 


Strong Centre 


Many factors have made the federal Government in India strong. 
(1) The Union List contains almost all the important items which make 
the Central Government strong. The Concurrent List also contains many 
items. The residuary powers are also left to the Union Government. The 
Governors, Lieutenant-Governors and the Chief Commissioners of States 
are to be nominated by the Government of India. - President of India is 
also authorised to take over the administration of any State in case of the 
failure of constitutional machinery in that State. The control of the Union 
Government over the States becomes all-comprehensive in the case of ipro- 
clamation of an emergency. As a matter of fact, in a case of emergency, 
the Indian Government becomes a Unitary Government. ESETET 


(2) Article 249 provides that if the Council of States has declared by 
a resolution supported by not less than two-thirds of the persons a 
and voting that it is necessary or expedient in the national interest that 
Parliament should make laws with respect, to any matter enumerated in 
the State List specified in the resolution, it shall be lawful for Parliament 
to make laws for the whole or any part of the territory of India with res- 
pect to that matter while the resolution remains in force. Such resolution 
is not to remain in force for more than one year. Another resolution can 
€xtend the period for another year. Article 250 provides that Parliament 
shall, while a proclamation of emergency is in operation, have power to 
Make laws for the whole or any part of the territory of India with respect 
to any of the matters enumerated in the State List. 


(3) According to Article 252, if it appears to the Legislatures of two or 


m i hich 
ore States i of the matters with respect to wl 
es to be desirable that any ates except as provided 


Parliament has no power to make laws for the St : 
in Articles 249 and 950, should be regulated in such States by belie tke 
y law, and if resolutions to that effect are passed by all the Hes ass an 
€gislatures of those States, it shall be lawful for Parliament to p 
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Act for regulating that matter accordingly and any Act so passed shall 
apply to such States and to any other State by which it is adopted after- 
wards by a resolution passed by the Legislature. Any Act so passed by | 
Parliament may be amended or repealed by an Act of Parliament passed 
or adopted in like manner but shall not, as regards any State to which it 
applies, be amended or repealed by an Act of the Legislature of that State. 


(4) According to Article 253, Parliament has power to make any Jaw A 
for the whole or any part of the territory of India for implementing any 7 
treaty, agreement or convention with any country or countries or any deck 
sion made by any international conference, association or other body. 


(5) Article 254 provides that if any provision of a law made by the 
Legislature of a State is repugnant to any provision of a law made by — 
Parliament, the law made by Parliament shall prevail and the law made 
by the Legislature of the State shall, to the extent of repugnancy, be void. 


(6) The Union Government has a lot of control over the States in the 
administrative field also. According to Article 256, executive power of — 
every State shall be so exercised as to ensure compliance wi. the laws 
made by Parliament and any existing laws which apply in thx State, and ~ 
the executive power of the Union shall extend to the giving of such direc- 
tions to a State as may appear to the Government of India to b? necessary 
for that purpose. According to Article 257, the executive power of every 
State shall be so exercised as not to impede or prejudice the exercise of the 
executive power of the Union and the executive power of the Union shall 
extend to the giving of such directions to a State as may appear to the 
Government of India to be necessary for that purpose. The executive ~ 
power of. the Union shall also extend to the giving of directions to a State 
as to the construction and maintenance of means of communication dedat- 
m in the provision to be of national and military importance. Parliament 
woall have the power to declare any highways or waterways to be National | 

lighways or National Waterways. The Union Government may give 
urections to a State for the Protection of the railways within that State. — 


-~ (T) Laws passed by the State Legislatures concerning certain matters — 


arë not to be valid unless they are i i i 
dent and receive his ath y Teserved for consideration of the Presi- 


i 


(8) The Governors of the St $ : nd 
they are. an iets hin a ates are appointed by the President and 


lection Commission are appointed by the 

d to superintend, direct and control elec 
ta ures but also to Parliament of India. 

_ The Comptroller and Auditor-General of India is appointed by 

be President and he is required to keep a watch over the PET of the 

overnment of India and States. This also implies the control of the. 

Central Government over the units. i : 


(11) Article 3 of the Consti 
by law form a new State by sep 


y 


tution provides that the Parliament ee 
an aration of terri any State or DY 
uniting two or more States or Parts of States aes eae ee territory to 

a part of any State. Parliament is also authorised to increase the area of 
any State, diminish the area of any State, alter the boundaries of any State 
and alter the name of any State, By exercising these powers, Parliament 
can entirely change the map of India as was done by the States Reorganisa- 


tion Act, 1956. Jt is to be observed that the above-mentioned powers can 
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be exercised by Parliament even against the wishes of the States concerned 
and they are constitutionally powerless in this respect. This is a tremen- 
dous power which the Union possesses over the States and theoretically 
speaking, this single power, apart from anything else, places the Union in 
a position of absolute supremacy in relation to States. 


(12) Article 171(2) provides that Parliament may by law entirely change 
the composition of the Legislative Council of a State having such a Council. 


(18) By the method of grants-in-aid by the Union Government to the 
States, the Union Government exercises control over the States. The States 
reeiving grants-in-aid from the Union automatically come under the con- 
trol of the Union. Article 275 of the Constitution makes elaborate provi- 
sions in this connection. 


(14) Articles 352 353, 355 and $56 of the Constitution dealing with 
the emergency provisions give a lot of control to the President over the 
States. 

(15) Article 365 provides that where any State has failed to comply 
with, or to give effect to, any directions given in the exercise of the execu- 
tive power of the Union under any of the provisions of the Constitution, 
it shall be lawful for the President to hold that a situation has arisen in 
which the Government of the State cannot be carried on in accordance 
with the provisions of the Constitution. Thus, the President is a final 
arbiter to decide whether the Government of a State is or is not being 
carried on in accordance with the provisions of the Constitution. 


(16) There was the dominance of the political scene in India for more 
than 20 years by the Indian National Congress. The Congress leaders were 
responsible for formulating their programmes and the same was enacted 
into law. As there were Congress Ministries both at the Centre and the 
States, the control of federal Government in India over the units was com- 
plete. However, things have changed now. The Congress strength at the 
Centre is precarious and in many States, there are non-Congress Ministries. 
It is not possible now for the Centre to dictate to the States. 


(17) The Planning Commission has come to occupy an all-important 
position in the country. It cannot only decide the policy to be followed 
both at the Centre and in the States but also control the actual carrying 
out of that policy. Neither any department of the Government of India 
nor of any State can embark upon any major project without the approval 
of the Planning Commission. This Commission has practically the last 
word in all important matters. It has a huge organisation and also vast 
financial resources at its disposal. No wonder, the States cannot afford to 
ignore it. The Prime Minister of India is its Chairman and that also adds 
to its authority. 


(18) The establishment of Zonal Councils by the States Reorgamisation 
Act, 1956 is a step forward towards centralisation which is tantamount to 
a corresponding reduction in the autonomy of the States. It does not 
matter that the decisions of the Zonal Council are advisory in character. 


(19) The existence of certain ministries at the Centre with expanding 
Organisations has reduced the independence of the States in those matters. 


(20) ‘The disparity in size and population of the various States has. 
been accentuated by the States Re-organisation Act and that is not condu- 
cive to the development of the federal spirit. 
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Critics point out that the above provisions in the Indian Constitution 
do not entitle it to be called a federal constitution. According to Dr, 
Wheare, the Indian Constitution establishes a “system of government which 
is at most quasi-federal, almost devolutionary in character; a unitary State 
with subsiduary federal features rather than federal State with unitary 
features.” 


Benjamin N. Schoenfeld says: “The broad grants of power in the 
Centre List, the all-inclusive character of the Concurrent List, the mechan- 
ism for abrogating State control over subjects in the State List, the lack of 
full legal control over municipalities by the States under the Constitution, 
the gravitation of control under circumstances of emergency and national 
interest, all point to the unitary character of Indian Government. The 
centrifugal character of Indian political authority is not inherent in the 
basic or fundamental nature of the constitution, but rather in the policy 
developed by the national Government under a particular administration. 
When the character of the Indian Government is viewed in terms of the 
Socialist objectives of the planned economy which have been an adopted 
goal in India, then the federal character of that Government becomes even 
more difficult to enyisage.” 


Dr. Ambedkar gave the following reply to this criticism: “A serious 
complaint is made on the ground that there is too much of centralization 
and that the States have been reduced to municipalities. It is clear that 
this view is not only an exaggeration but is also founded on a misunder- 
standing of what exactly the Constitution contrives to do.. 


“As to the relations between the Centre and the States, it is necessary 
to bear in mind the fundamental principle on which it rests. The basic 
principle of federalism is that the legislative and executive authority is 
partitioned between the Centre and the States not by any law to be made 
by the Centre but by the Constitution itself, This is what the Constitu- 
tion does. The States are in no way dependent upon the Centre for their 


legislative or executive authority. The States and the Centre are co-equal 
in this matter. 


“Tt is difficult to see how such a Constitution can be called centralized. 
It may be that the Constitution assigns to the Centre too large a field for 
the operation of its legislative and executive authority than is to be found 
in any other federal constitution, It may be that the residuary powers are 


given to the Centre and not to the States. B 
. ut these features do not 
the essence of federalism. 


“The chief mark of federalism lies in the partition of the legislative 
and executive authority between the Centre and the units by the Constitu- 
tion. This is the principle embodied in our constitution. There can be 
no mistake about it. It is, therefore, wrong to say that the States have 
been placed under the Centre. The Centre cannot by its own will alter 
the boundary of this partition. Nor can the judiciary. For as has been 
well said: ‘Courts may modify, they cannot replace. They can revise earlier 
interpretations as new arguments, new points of view, are presented; they 
can shift the dividing line in marginal cases; but there are barriers they 
cannot pass, definite assignments of power they cannot re-allocate. They 
can give a broad construction of existing powers, but they cannot assign to 
one authority the powers explicitly granted to another’ 


T “The first charge of centralization defeating federalism must therefore 
all. 
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“The second charge of centralization is that the Centre has been given 
power to override the States. This charge must be admitted. But 
before condemning the Constitution for containing such ‘overriding powers, 
ain considerations must be borne in mind. 


“The first is that these overriding powers are not the normal features 
the Constitution. Their use and operation are expressly confined to 
nergencies only. The second consideration is: Could we avoid giving 

iding power to the Centre when an emergency has arisen? Those 
ho do not admit the justification for such overriding powers to the Centre 
even in an emergency, do not seem to have a clear idea of the problem 
which lies at the root of the matter, 


J . 

“The solution of this problem depends upon one’s answer to this 
“question which is the crux of the problem. There can be no doubt that 
in the opinion of the vast majority of the people, the residual loyalty of 
the citizen in an emergency must lie to the Centre and not to the constituent 
lates. For it is only the Centre which can work for a common and for 
piar general interests of the country as a whole, Herein lies the justifica- 
tion for giving to the Centre certain overriding powers to be used in an 
emergency. And after all what is the obligation imposed upon the consti- 
tuent States by these emergency powers? No more than this that in an 
emergency, they should take into consideration alongside their own local 
“interests, the opinion and interests of the nation as a whole.” 


The right view is that the Indian Constitution is a federal one. It 
"does not violate the essentials of a federal polity. However, certain changes 
have been made with a view to adjusting the federal system to the needs 
Of the country. Efforts have been made to profit by the experience of 
other countries who have a federal system. The Indian Constitution can- 
“Rot be described as unitary because there is a division of powers between 
_ the Centre and States. There is no such thing in a unitary constitution 
© which is based on the principle of concentration of powers. The Centre 
_ is bound by the division of powers and cannot alter those provisions with- 
© Out the consent of States. Consequently, the Government cannot be call- 
oed unitary in character. Nobody should grudge the grant of authority to 
the President of India and Parliament of India in times of emergency. 
Everything can be sacrificed for the higher interests of the country as a 
Whole. The federal polity of India can be converted into a unitary polity 
in times of emergency only and not otherwise. This only shows that the 
indian constitution is so flexible that it can be adjusted to meet any crisis 
that may face the country. In the constitution of Switzerland, it is provid- 
ed that the Federal Government can intervene in any Canton, if disorder 
_ in that Canton endangers the safety of the State. During the First and 
Second World Wars, defence power of the Federal Government was SO ex- 
tended and interpreted by the courts in the U.S.A., Australia and Canada 
that “those countries behaved more like unitary than federal States. 


There is nothing objectionable if a subject in the State List is handled 
by the Government of India on the ground that the subject has assumed 
National importance. Ordinarily, if such a change is considered necessary, 
it can be done only by amending the constitution, but the Indian constitu- 
_ tion provides a method by which the desired result can be achieved without 
amending the same, What is required is that the Council of States which 
__Tepresents the units of the federation, should agree to the proposal. 


T There is nothing wrong if the Centre has the power and authority to 
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give instructions to the units and also get them carried out. It goes with- 
out saying that both the Centre and the units must work in harmony if 
the good of the nation as a whole is to be achieved. If a State acts in a 
way which impedes or obstructs the execution of the Union laws or exhibits 
a definite attitude of hostility or revolt against the Central Government, it 
is in the fitness of things that the Union Government should have the power 
to intervene. The power of veto is not expected to be exercised by the 
President frequently. However, it is the reserve power which can be exer- 
cised whenever circumstances demand. As regards the appointment of 
Governors by the President, other alternatives were considered by the 
fathers of the Indian Constitution and this method alone was considered to 
be the least objectionable. Moreover, it should not be forgotten that ordi- 
narily the Governors have to act as constitutional heads of the States and 
there is not much possibility of their acting arbitrarily. For the reasons 
ene it can be maintained that the Indian Constitution is essentially 
eral. 


The critics of the Indian Federal System must not ignore the fact that 
not only the Federal Government in India has been made deliberately 
strong, there is also a centralising tendency in the other Federal States of 
the world such as Switzerland, Australia, Canada and the United States. 
Writing in connection with the American Government shortly before the 
World War I, Lord Bryce observed that the causes underlying the central- 
ising tendency “are partly economical, partly moral. Steam and electricity 
have knit the various parts of the country closely together, have made each 
State and groups of States more dependent on its neighbours, have added 
to the matters in which the whole country benefits by joint action and uni- 
form legislation. ‘The power of the National Government to stimulate or 
depress commerce and industries by legislation, whether in matters of cur- 
Tency and finance or on the tariff or on the means of transportation, has 
given it a wide control over the material prosperity of the Union, till the 
people and especially the trading and manufacturing classes came ‘to look 
more and more to the national capital for what enlists their interests and 
less to the capital of their own State.................. It is the nation 
and not the State that is present to the imagination of the citizens as 
Sovereign, even in the States of Jefferson and Calhoun—(Cooley: History of 
'Michigan)........... There has grown up a pride in the national, flag 


and in the national government as re resenting national unity” (American 
Commonwealth, Volume I,.p. 405). R BEET 


Writing shortly after the World War II, Dimock and Dimock observed 
thus: Since 1890, business, agriculture and labour have all brought new 
and multiplying problems to the door of government, Technology and 
invention have made rapid advances, creating additional problems of regu- 


1. Compare the following from Appleby: “It is not too unfair, I think, 
to say that except for the character of its leadership, the new national gov- 
ernment of India is given less basic resources in power than any other large 
and important nation, while at the same time having rather more sense of 
need and determination to establish programmes dealing with matters im- 
portant to the national interest. The administrative trend is evidently t° 
go still further, to give over to the States some financial resources now in 
the province of the Centre, to minimize in practice some of the marginal 
or interpretative zones of power, and to retreat before an opposition State 
minister’s charge of ‘interference’ with the States.” (Public Administration 
in India: Report of Survey. pn 16.17) 
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lation and control that government also must solve. Now-a-days when we 
speak of gvernment, we generally mean the government in Washington; 
so wide have its activities and powers become. Thus have our attitudes 
changed in a century and a half, so as to keep pace with the magnitude of 
institutional change. Everyone now admits the fact of federal centralisa- 
tion and that the States, by comparison, occupy a secondary position.” 


Again. e aesan SARE the trend is world-wide. The effect of war is 
to bring about a centralisation of power at the top of the government and 
we have two major wars in a single generation. In addition, when govern- 
ments must deal with nation-wide economic depressions, again the conse- 
quence is the increase of political centralisation and the whole world bas 
been through a serious depression in the recent past. 


“Yet another element is the fact that as government assumes greater 
responsibility for regulating, promoting and establishing the nation’s eco- 
nomy, again power grows at the top. Business on a nation-wide scale seems 
to stimulate regulation and control on an equal scale. National problems 
of labour regulation, agricultural assistance and the conservation of nation- 
al resources, all produce the same result. As government grows in the res- 
ponsibilities thrust upon it, it also grows in overall power so that invariably 
the trend is towards centralisation” (American Government in Action, p. 80 
and pp. 124-5), 


We may sum up by saying that there is no real danger in India of the 
Centre becoming too strong at the cost of the States. The latter are deter- 
mined to maintain their autonomy and they have resisted all attempts to 
add to the power and influence of the Centre, It is well-known that in 
the Mysore case where the Chief Justice of that State was the victim of a 
criminal offence, the President of India ordered the transfer of the case 
to another State. The Mysore Government protested and the President 
was forced to withdraw his orders. Sir Percival Griffiths rightly says: “The 
States nevertheless cling jealously to the considerable powers they possess 
and are not unduly influenced by the advice of the Federal Government. 
In 1954, for example, they steadily resisted the attempts of the Central 
Finance Minister to bring about some uniformity in the administration of 
States sales taxes while some of them have initiated a policy of prohibition, 
against the consistent advice of the Central Government.........----- In 
reality the relations between the States and the Centre depend more on 
Politics and personalities than on legal definition and some observers doubt 
whether the ascendency of the Centre will be maintained when Nehru ceases 
to be Prime Minister.’ (Modern India, p. 122). 


(10) The doctrine of judicial review is a special characteristic of the 
Indian Constitution. This doctrine means that the Courts have the power 
to scrutinise laws and executive acts and test their conformity with the 
Constitution and strike them down if they are found to be inconsistent 
with it. The Constitution of the United States does not expressly confer 
the power of judicial review on the Courts, The Supreme Court of the 
United States assumed this power to itself. It was Chief Justice Marshall 
who emphatically asserted this great power for the first time in the famous 
case of Marbury v. Madison. It was held in that case that it was the duty 
of the Supreme Court to declare a statute void if it was repugnant to the 
Constitution. The Indian Constitution is unique as it expressly confers 
a the Supreme Court of India and the High Courts the power of judicial 
eview. 
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Article 32 provides that the Supreme Court shall have power: to issue 
directions or orders or writs, including writs in that nature of habeas cor- 
pus, mandamus, prohibition, quo warranto and certiorari whichever may be 
appropriate for the enforcement of the fundamental rights conferred by 
Part HI of the Constitution. The right to move the Supreme Court under 
Article 32 is itself guaranteed by Article 32 and is itself a fundamental 
right. 


Article 226 of the Constitution provides that notwithstanding anything 
in Article 32, every High Court shall have power, throughout the territories 
in relation to which it exercises jurisdiction, to issue to any person or 
authority, including in appropriate cases any Government within those 
territories, directions, orders or writs including writs in the nature of habeas 
corpus, mandamus, prohibition, quo warranto and certiorari, or any of 
them, for the enforcement of any of the fundamental rights conferred by 
Part III of the Constitution and “for any other purpose.” The powers 
conferred on the High Court under Article 226 are in addition. to the 
powers given to the Supreme Court under Article 32. Moreover, the scope 
of the powers given to the High Court under Article 226 is much wider. 
The High Court can exercise its powers under Article 226 not only for the 
enforcement of fundamental rights but for any other purpose also. The 
result is that even in a case where the Supreme Court cannot act on account 
of the limited scope of Article 32, the High Court can act under Article 226 
of the Constitution. 


Article 136 of the Constitution empowers the Supreme Court to grant 
special leave to appeal from any judgment, decree, determination, sentence 
or order in any cause or matter passed or made by any court or tribunal 
in the territory of India. The scope of Article 136 is very wide, and the 
Supreme Court can interfere in any case if it considers the same to be neces- 


sary. While doing so, it can set aside any order passed by any court or 
tribunal. 


_ „The above-mentioned Articles, viz, 32, 226 and 136 confer extensive 
jurisdiction on the judiciary in India to reach injustice wherever it is found. 
Articles 32 and 226 are couched in widest terms and are elastic. They can 
yield to a most comprehensive direction. Under Article $2, the Supreme 
Court has ample discretion to select appropriate procedural steps to imple- 
ment its decision. It can issue directions or orders. It can issue writs in 
the nature of prerogative writs so familiar in England. It can also issue 
any other writ appropriate for the enforcement of any of the fundamental 
rights. It avoids all the technical difficulties that may confront English 
judges while enforcing the rights of the citizens. In England, the substan- 
tive and procedural rights are so mixed up that substantive rights may fail 
to be secured on technical grounds. However, in the case of India, if a 


substantive right is established, procedural obstacles are not allowed to 
stand in the way. 


In Kavalappara Kottarathil Kochunni Moopil Nayar v. State of Madras 
(1959 Supp. (2) SCR 316), the Supreme Court has held that Article 32 of 
the Constitution confers wide Powers on the Supreme Court and those 
powers are not confined to the issuing of prerogative writs alone. In 
appropriate cases, the Supreme Court has the right in its discretion to frame 
its writs or orders suitable to the exigencies created by enactments. The 
Supreme Court can, where the occasion so requires, make even a declara- 
tory order with consequential relief under Article 82 of the Constitution- 
It was also held that Supreme Court would fail in its duty as the custodian 
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and protector of the fundamental rights if it were to decline to entertain 
a petition under Article 32 simply because it involved the determination of 
disputed question of fact. Article 32(2) confers on the Supreme Court the 
power to issue directions or orders or writs of various kinds and in dismiss- 
ing a petition, it has either to hold that any particular writ asked for is 
not appropriate to the occasion or that the petitioner has failed to establish 
a fundamental right or its breach. In either case, it has to decide the peti- 
tion on merits. 


In the case of State of Madras v. V. G, Row (AIR 1952 S.C. 196: 1952 
SCR 597), Chief Justice Patanjali Sastri held that the Indian Constitution 
contains express provision for judicial review of legislation as to its con- 
formity with the Constitution, unlike in America where the Supreme Court 
had assumed extensive powers of reviewing legislative Acts under cover of 
“due process” clause in the Constitution, “If, then, the courts in this 
country face up to such important and none too easy task, it is not out of 
any desire to tilt at legislative authority in a crusader’s spirit, but in dis- 
charge of a duty plainly laid upon them by the Constitution.” 


In the case of Gopalan, Chief Justice Kania stated that the inclusion 
of Article 13(1) and (2) appeared to be a matter of abundant caution. Even 
in their absence, if any of the fundamental rights was infringed by any 
legislative enactment, the Supreme Court had always the power to declare 
the enactment, to the extent it transgressed the limits, as invalid (ATR 1950 
S.C. 27: 1950 SCR 88). 


Some judgments of the Supreme Court have put certain restrictions on 
the scope of judicial review. In the case of Daryao v. State of U.P. (AIR 
1961 S.C. 1457), six writ petitions were filed under Article $2 of the Consti- 
tution. A preliminary objection was raised by the respondents that the 
petitioners had moved the High Court for similar writs under Article 226 
and the High Court had rejected the petitions. The question raised was 
whether the dismissal by the High Court of a writ petition filed by a party 
under Article 226 created a bar of res judicata against a similar petition 
being filed in the Supreme Court under Article 32. The Supreme Court 
held that where a petition under Article 226 was considered on merits as ` 
a contested matter and dismissed by the High Court, the decision was bind- 
ing on the parties and the same could not be re-agitated before the Sup- 
reme Court in a fresh application under Article 32. However, where the 
petition under Article 226 is not dismissed on merits but is dismissed on 
the ground of laches or on some other ground, there is no bar to a subse- 
quent petition under Article 32. 


In the case of Ujjam Bai v. State of U.P. (AIR 1962 S.C. 1621), the 
Supreme Court held that Article 32 of the Constitution did not give the 
Supreme Court an appellate jurisdiction such as is given by Articles 132 
to 136. There can be no question of the enforcement of a fundamental 
right if the order challenged is a legal and valid order, in respect of the 
allegations that it is erroneous. No question of the enforcement of funda- 
mental rights arises in such a case and the writ petition under Article 32 
is not maintainable. 


_ _ Judicial review of legislative enactments stands in a separate class by 
itself. This is a peculiar feature of America and India. There cannot be 
any judicial review of legislation in a country like England where the Par- 
liament is supreme and it does not have any constitutional fetters on the 
power of legislation. However, judicial review of administrative acts is of 
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a different nature. Even in a country like the United Kingdom, this kind 
of judicial review is pssible on grounds of repugnance to law. 


Both the Supreme Court and the High Courts in India have jurisdic- 
tion to review the Acts passed by the Legislatures and the rules framed by 
the Government: The Constitution of India is supreme and it embodies 
the supreme law of the land and therefore all other laws must conform to 
it. If there is a conflict between the law of the Constitution and an ordi- 
nary law, the former must prevail. The validity of the laws is tested by 
the provisions of the Constitution. An Act is valid only if the Legislature 
concerned has the constitutional competence to make it and the said Act 
does not exceed the permissible limits of encroachment on the fundamen- 
tal rights. An Act which is ultra vires the powers of the Legislature con- 
cerned is liable to be declared invalid by a High Court or the Supreme 
Court. An Act which takes away a fundamental right guaranteed by the 
Constitution, is bound to be struck down by a High Court or the Supreme 
Court. The same applies to the rules. They can be set aside in the same 
way by the High Court or the Supreme Court if their provisions are incon- 
sistent with those of the Constitution of India. A reference in this con- 
nection may be made to the cases of Golak Nath v. State of Punjab, Union 


of India v. Metal Corporation of India and Moti Ram Deka v. The General 
Manager. 


In India, administrative acts can be scrutinised by the Courts. If an 
order is made by a court or by any authority covered by Article 12, its 
validity can be tested. Where an order purporting to have been made 
under a law, exceeds the limits of the law itself, it can be struck down as 
being ultra vires that law, The Supreme Court of India can act undet 
Article 32 or Article 136 to review administrative acts and the High 
Courts can exercise these powers under Articles 226 and 227, 


Judicial review is frequently resented because both the Legislature 
and executive assert that vital questions of public policy ought to be de- 
termined not in the cloistered atmosphere of the Supreme Court or of 
is it out but on the floors of th: Parliament or the State Legis- 
SESI z se criticism is not justified as the courts in India have, on the 
they have not sonable interpretation on the text of the document and 
poet „ave not only declared but also acted on the principle that their 

uty is not to make laws but merely to interpret them. 


of the basic principles of dem i : 
fn ocracy and contrary to the best interests 0 
religion and Government. This view of religious impartiality of com- 
has a prophetic role to play within the 


; : Fiat No group of citizens shall arrogate to 
itself rights and privileges which it denies to others, "No person show 


suffer any form of disability or discrimination because of his religion 
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but all alike should be free to share to the fullest degree in the common 
life. This is the basic principle involved in the separation of Church 
and State. The religious impartiality of the Indian State is not to be 
confused with secularism or atheism. Secularism as here defined is in 
accordance with the ancient religious tradition of India. It tries to build 
up a fellowship of believers, not by subordinating individual qualities 
to the group-mind but by bringing them into harmony with each other.” 


Lakshmi Kant Maitra expressed himself in these words: “By secular 
State, as I understand it, is meant that the State is not going to make any 
discrimination whatsoever on the ground of religion or community 
against any person professing any particular religion in the State nor 
will receive any State patronage whatsoever. The State is not going to 
establish, patronise or endow any particular religion to the exclusion of 
or in preference to others and no citizen in the State will have any pre- 
ferential treatment or will be discriminated against simply on the ground 
that he professed a particular form of :éligion. In other words, in the 
affairs of the State, the profession of any particular religion will not be 
taken into consideration at all. This I consider is the essence of a 
secular State”. 


The view of H. V. Kamath is: “When I say that a State should not 
identify itself with any particular religion I do not mean to say that a 
State should be anti-religious or irreligious. We have certainly declared 
India to be a secular State. But to my mind, a secular State is neither 
a Godless State nor an irreligious nor an anti-religious State.” 


The idea of secularism has been taken from the West where it was 
a revolt against the theocratic control of secular affairs. It was the re- 
sult of a considerable struggle between the Church and the State. There 
it separated the Church from the State and while religious rituals were 
allowed to be governed by the Church, the State was allowed to regulate 
the secular affairs. Different meanings have been given to the word 
‘secularism’. According to some, it means atheism. Another view is 
that it is a cultural atmosphere, a scientific spirit and a democratic way 
of life. According to some, secularism does not mean a religion or 
atheism. It is the recognition of the universality of spiritual values 
which may be attained by a variety of ways. 


In India, the term ‘secularism’ is interpreted as if India has no re- 
ligion. The Indian Constitution has not incorporated the doctrine of 
secularism. It has accepted the doctrine of tolerance of religious diver- 
sity subject to the laws of social control suited to the conditions of India. 
In India, religious faith has been. separated from the secular activities 
connected with it. Caste in the case of the Hindus and personal laws in 
the case of other religions have been treated as something separate from 
religion. The practices of untouchability and the Devadasi system are 
treated as a part and parcel of Hinduism. The question whether an 
activity is religious or secular is justiciable. The right to religion, se- 
parated from secular activities, is subject to the laws of social control and 
fundamental rights. All persons are given the freedom of conscience and 
the right to profess, practise and propagate religion freely. All religious 
denominations are given the right to manage their affairs and properties 
subject to the laws of social control. Every person with the prescribed 
qualifications, irrespective of his creed or caste, is a citizen of India and 
the State is prohibited from giving any preferential treatment to any 
person on the ground of religion or caste, in the matter of admission to 
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colleges, selection to employment and admission to public resorts and 
generally in public affairs on the ground of religion or caste. The Indian 
Constitution does not erect an impassable barrier between religion and 
State. India is the cradle of religions. Some of the religions govern the 
entire way of life of their followers. It is for this reason that it is not 
possible to import into India the idea of secularism from the West. That 
is the reason why the Indian Constitution, instead of secularism, has ac 
cepted the doctrine of tolerance. Religion has been given no place in 
the affairs of the State. However, the State is allowed to act as an in- 
strument for creating conditions in which all religions can develop in 
their own way. The aim of the Constitution is not atheism but spiri- 
tualism, not fanaticism but tolerance. 


There is a section of the people in India who criticize the secular 
character of the State in India. They point out that the Government of 
India has not been impartial towards all religions. It is pointed out that 
while the law relating to the Hindus has been changed by the Indian 
Parliament, it had not the courage to touch the Mohammedan law which 
remains what it was before India became free. It is contended that if 
India was really a secular State, Mohammedan law should have been 
changed in the same way as the Hindu law had been changed. As a 
matter of fact, there should be one law regulating the affairs of both the 
Hindus and the Muslims. The anti-Hindu attitude of the Government 
of India is criticized. It is emphasized that the Hindus must be given 
their due. They must not be punished because they are in majority in 
the country. It is demanded that the Government of India should follow 
the Irish model where a Constitution forbids the State endowment of re- 
ligion and guarantees freedom of religion to all but gives special re- 
cognition to the Catholic Church as “the guardian of the faith of the 
great majority of the citizens’. It is submitted that too much of em- 
phasis should not be put on the so-called secular nature of the Govern- 
ohn Every effort should be made to create an atmosphere of mutual 
tolerance in the country. Everyone must stop thinking in terms of his re- 
ligion. He should keep his religion to himself and go to heaven in his 
own way. There should be no interference in religious matters from any 
siarki However, everyone must give his whole-hearted devotion to the 

. affairs of the State irrespective of his religious inclination. 


COM he ee, *ppointing a judge of the Supreme Court, he has to 
consult the Chief Justice of India. The Chief fuie of a High Court 
18 appointed by him in consultation with the Chief Justice of India and 
the Governor of the State concerned, While appointing a Judge of a 
High Court, the Chief Justice of the High Court concerned must be con- 
sulted. All these facts help the independence of the judiciary. 


Security of tenure is guaranteed to every judge of the Supreme Court 
and the High Court. He can be removed only on the grounds of mis- 
behaviour or incapacity. The President can take action only when an 
address is presented to him by each House of Parliament. A detailed pro- 
cedure has been laid down by Parliament for inquirin: fita the conduct 
of a judge. p E i 


Salaries of the judges have been fixed by the Constitution and those 
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cannot be varied by Parliament or by the executive during the tenure of 
their office. Once a judge is appointed, his rights, privileges and allow- 
ances cannot be altered to his disadvantage during the tenure of his 
office. 


Both the Supreme Court and the High Courts have been given the 
authority to recruit their own staffs and also frame rules and regulations 
regarding the conditions of their service. Expenditure on the salaries 
and allowances of the judges is charged on the revenues of India and the 
State, as the case may be. The administrative expenses of the Supreme 
Court including salaries, allowances and pensions of the judges and their 
staffs are charged on Consolidated Fund of India. Likewise, adminis- 
trative expense of the High Court including the salaries, allowances and 
pensions payable to the judges and their staffs are charged on the Con- 
solidated Fund of the State. 


The retired judges of the Supreme Court are not allowed to practise 
before any court or judicial authority in India. Chamber practice is not 
denied. After retirement, a judge of a High Court can practise either in 
the Supreme Court or in a High Court other than that in which he was 
a judge. The object of these provisions is to lessen the influence of the 
executive over the judiciary. 


No discussion is allowed in the Legislature of a State or in the 
Parliament of India with respect to the conduct of any judge of the 
Supreme Court or of a High Court in the discharge of his duty. 


(18) The new Constitution of India does not recognise dual citizen- 
ship. In this respect, our Constitution differs from the American Con- 
stitution. In that country, a person is not only the citizen of the U.S.A., 
but also a citizen of the State in which he lives. In the case of India, 
although we have a dual polity, yet we have single citizenship. There is 
only one citizenship in India. It is Indian citizenship, no matter in which 
State the citizen resides. 


(14) The new Constitution of India ensures uniformity in all basic 
matters. This uniformity which is necessary for the unity of the country 
has been provided for in three ways. The first method is the establishment 
of a single judiciary. The Supreme Court and the High Courts of the 
States have been integrated into one unit. The second method is the 
provision of a uniform system of fundamental rights and civil and criminal 
law in the country. The third method is the provision for common All- 
India Services. The All-India Services operate both in the Centre and in 
the States and consequently administrative unity is secured. 


Comparison of the New Constitution with Government of India Act, 1935 


It goes without saying that the fathers of the Indian Constitution 
borrowed on a large scale from the Goverument of India Act, 1935. That 
is why there are many similarities between the two: 

(1) In both cases, a federal form of Government was provided. How- 
ever, the federal Government has now been made stronger than it was 
under the Act of 1935. Tt is to be noted that the federal part of the Con- 
stitution of 1935 was never enforced and the Act of 1919 remained in 
force in that sphere. 

(2) The schemes of division of power are practically the same. The 
Act of 1985 provided for three Lists, viz, Federal List, Provincial List 
and Concurrent List. The residuary powers were left in the hands of 
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the Governor-General who, in the last analysis, was under the control of 
the British Government. Under the new Constitution, the three Lists 
are the Union List, State List and Concurrent List. Although there is 
not much scope for residuary powers on account of the elaborate enumer- 
ation of the subjects in the various Lists, those powers are given to the 
Union Government which means a responsible ministry at the Centre. 
The new division of powers certainly makes the Federal Government 
stong. 

(3) Under the Act of 1935, the Legislatures in India were non-sove- 
reign bodies for the simple reason that the ultimate power rested in the 
hands of the British Parliament and the British ministry. The Act of 
1935 was the creation of the British Parliament which could not only 
amend it but also revoke the same. Under the new Constitution of India, 
all authority is derived from the people of India and the Indian Republic 
is absolutely sovereign, Consequently, there is no external control over 
India. The Indian Parliament can amend the new Constitution. In cer- 
tain cases, the approval of the State Legislature is necessary to amend the 
Constitution. The Indian Legislature is the sovereign law-making body 
under the new Constitution. 


à (4) It is true that the Act of 1935 provided for financial autonomy 
in the provinces and partial responsibility at the Centre, but the real 
power remained in the hands of the Governors and the Governor-Gene- 
ral. The Governors and the Governor-General were saddled with many 
special responsibilities and they were also empowered to act in their dis- 
cretion. Under the new Constitution, responsible Government has been 
set up, both in the States and at the Centre. Real power rests in the’ 
hands of the ministers and the position of the President of India and the 
Governors resembles the King of England. There is no element of auto- 
“racy as was under the Act of 1935. The Indian Republic is democratic. 


(5) The number of Indian States under the Act of 1935 was very 
large. However, as a result of the integration of the States by Sardar 
Patel and Lord Mountbatten, their number has become very small. Res- 
ponsible Governments are working in those States and the people have 
a real say in their matters. Under the Act of 1935, the people of the 
States were completely ignored. They were not given the power to decide 
as to whether their State was to join the Indian Federation or not. Even 
in the matter of sending representatives to the Federal Legislature, they 


were to have absolutely no hand, Those members were to be nominated 
by the rulers of the States, 


(6) There is a fundamental differenc h 
e between the Preamble of the 
Act of 1935 and that of the new Constitution. The Act of 1935 repeated 


all power in the republic is derived from the people of India. 


_. (7) The new Constitution guarantees certain fundamental rights to the 
citizens of India and provides the machinery of the Supreme Court and the 
a to enforce them. There was no such provision under the Act 
o. FID. 


_ (8) The new Constitution provides what are known as the Directive 
Principles of State Policy. ‘The Instruments of Instructions to the Gover 
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nor-General and the Governors may be stated to have some resemblance. 


(9) The new Constitution has made many provisions to secure the in- 
dependence of judiciary. That was not so under the Act of 1935. Like- 
wise, the Supreme Court and the High Courts have been given larger 
powers than those enjoyed by the Federal Court of India and the High 
Courts under the Act of 1935. This is partly due to the abolition of the 
Privy Council and the necessity of providing for the enforcement of the 
fundamental rights. 


(10) The franchise, under the Act of 1935, was very much limited. It 
is estimated that it was roughly 14%. The new Constitution provides for 
universal adult suffrage. This is in keeping with the ideal of a democratic 
sovereign republic under the new Constitution, Communal electorates 
have been done away with. Exceptions have been made only in the in- 
terests of certain minorities or backward classes. 


(11) Under the Government of India Act, 1935, the King or Queen of 
England was the Emperor or Empress of India. However, under the New 
Constitution, the name of the King or Queen of England has been omitted 
altogether. It is true that India is a member of the Commonwealth of 
Nations but that does not in any way involve the recognition of King of 
England as the head of the Union of India. It is the President of India 
who is the ceremonial head of the country and is elected by the people of 
India, although indirectly. 

(12) The Act of 1935 gave the Secretary of State for India the power 
of superintendence, direction and control over the administration of India. 
That Act itself also could be amended only by the British Parliament. 
Under the new Constitution, the office of the Secretary of State for India 
does not exist. All foreign control is gone. It is the Union Government 
and the Parliament of India who direct the destiny of the country. 

(18) The Government of India Act, 1935 made the Federal Govern- 
ment powerful in order to maintain the stranglehold of the British Parlia- 
ment on the whole of India. The new Constitution has strengthened the 
Union Government with a view to promoting unity and progress. 

(14) Under the Government of India Act, the Federal Court of India 
was not the highest judicial tribunal for the country. The final word lay 
with the Judicial Committee of the Privy Council whose seat was 1n London. 
The new Constitution abolishes the Privy Council and the Federal Court 
and makes the Supreme Court of India as the highest judicial tribunal for 
the country. There is no more outside interference in the judicial matters 
of the country. 

(15) The Government of India Act, 1935, gave nearly equal powers 
to both the Houses of the Federal Legislature. However, under the new 
Constitution, Lok Sabha is positively much stronger than Rajya Sabha. 
The latter cannot stand in the way ‘of the former if the popular House 
insists on following a particular course of action. 
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CHAPTER III 
INDIA AND THE COMMONWEALTH 


Under the new Constitution, India is a Sovereign Democratic Re- 
public, but at the same time she is a member of the Commonwealth of 
Nations. It is desirable to state as to how this status has been achieved by 
India. 


It is well-known that when Lord Morley introduced the Indian Coun- 
cils Act towards the end of 1908 in the British Parliament, he declared 
that he had no intention to give responsible Government to the people of 
India. To quote him, “If it could be said that this chapter of reforms. 
led directly or indirectly to the establishment of a parliamentary system in 
India, I for one would have nothing at all to do with it.” 


Similar statements were made by Lord Minto in India. In spite of 
this, the British Government made its famous declaration on 20th August, 
1917, and stated that the goal of the British Government in India was to 
establish a responsible Government in this country. The Preamble of the 
Government of India Act, 1919, stated: “It is the declared policy of Parlia- 
ment to provide for the increasing association of Indians in every branch of 
Indian administration and for the gradual development of self-governing 
institutions, with a view to the progressive realization of responsible Goy- 
ernment in British India, as an integral part of the British Empire.” 


After the World War I, India was given representation on the Peace 
Conference at Paris. She was also made a member of the League of 
Nations. She was also given representation in the Imperial Conferences. 
In spite of this, she was not satisfied with her status and she demanded 
the same status as was given to other Dominions. In 1929, Lord Irwin, 
Governor-General of India, declared on behalf of His Majesty's Govern- 
ment that the goal of the British Government in India was to give 
Dominion status to the people of India. However, this did not satisfy the 
Indian National Congress and the Lahore Session decided on complete 
independence. The struggle for complete independence continued for 
many years. Although the basic principle of the Government of India Act, 
1935 was that India was to become a full-fledged Dominion in due course 
of time, the Indians were not satisfied at all. The Cripps proposals of 
1942 conceded to them the right to become independent after the War 
and leave the British Commonwealth of Nations if they so pleased. The 
Indian Independence Act, 1947, created India a full-fledged Dominion. By 
the same Act, the Constituent Assembly of India was given the power to 
decide whether India was to remain a member of the Commonwealth or 
not. When the draft Constitution was ready, it became clear that India 
would become a Republic. The question arose as to how the Republic 
of India was to continue as a member of the British Commonwealth of 
Nations. Undoubtedly, the problem was a difficult one. 


_ The Commonwealth Prime Ministers’ Conference was held in London 
in Apri] 1949 and on 27th April the following declaration was made by 
that Conference: 


“The Governments of the United Kingdom, Canada, Australia, 
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New Zealand, South Africa, India, Pakistan and Ceylon whow 
countries are united as members of the British Commonwealth 
of Nations and owe a common allegiance to the Crown, which 
is also the symbol of their free association, have considered the 
impending constitutional changes in India. 

“The Government of India have informed the other Governments 
of the Commonwealth of the intention of the Indian people 
that, under the new Constitution which is about to be adopted, 
India shall become a Sovereign Independent Republic. 


“The Government of India have, however, declared and affirmed 
India’s desire to continue her full membership of the Common- 
wealth of Nations and her acceptance of the King as the symbol 
of the free association of its independent member-nations and 
as such the Head of the Commonwealth. 


“The Governments of the other countries of the Commonwealth, the 
basis of whose membership of the Commonwealth is not hereby 
changed, accept and recognize India’s continuing membership 
in accordance with the terms of this declaration. 

“Accordingly the United Kingdom, Canada, Australia, New Zealand, 
South Africa, India, Pakistan and Ceylon hereby declare that 
they remain united as free and equal members of the Common- 
wealth of Nations, freely co-operating in the pursuit of peace, 
liberty and progress,” 

On 7th May, 1949, the Constituent Assembly accepted the declaration 
of the Commonwealth Prime Ministers’ Conference. India agreed to the 
acceptance of the King as the symbol of free association of independent 
member-nations and as such as the Head of the Commonwealth. In a 

to the nation in the same month, Pandit Jawaharlal Nehru 
stated: “It must be remembered that the Commonwealth is not a super- 
state in any sense of the term. We have agreed to consider the King 3$ 
the symbolic head of this free association. But the Government has no 
function attached to that status in the Commonwealth. So far as the Con- 
stitution of India is concerned, the King has no place and we shall owe no 
allegiance to him”. 


Dr. Rajendra Prasad, in his Address on the opening day of Parlia- 
ment of India on 31st January, 1950, observed: “India is a Sovereign 
Democratic Republic, but she has decided to continue her association with 
the Commonwealth of Nations. That is a unique development, new = 
constitutional law and history. Thereby we do not limit our freedom in 
any way. But we indicate our desire for continued friendship and ee 
operation with the group of nations represented in the Commonwealth. 

The question has been raised that India cannot remain a member of 
the Commonwealth without reserving any power to the King or Queen of 
England. General Smuts made the following statement in April, 1949: 
“There is no middle course between Crown and. Republic, between in an 
out of the Commonwealth. If in some nebulous or muddled way, you œn 
be both in and out of it, the whole concept of the Commonwealth goes and 
what remains is a mere name without substance, the grin without the cat 
in Alice in Wonderland.” 


However, a reference to the development of the concept © 
wealth may help to understand the position in a better way- 


f Common- 
As early a8 


i 
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J221, the Irish delegates in their negotiations in London the idea 
that Ircland agreed to become an “external Amociate the Common- 
wealth”. No mention was made of any allegiance to the Crown, To quote: 
“The Irish delegates are prepared to recommend that the elected Govern. 
ment of a free and undivided Ireland should for purposes of association 
recognize the Crown as a symbol and accepted head of the combination of 
signatory States.” 


The British Government rejected the jon at that time, The 
Imperial Conference of 1926 described the ions as “autonomous com- 
munities within the British Empire, equal in status, in no way subordinate 


bers of the British Commonwealth of Nations", The Statute of Westminster 
of 1931 gave a legal shape to the idea of 1926. In 1937, Ireland adopted a 
Constitution in which the Irish Free State was described as “a 
Independent Democratic State”. ‘There was no mention of the King and 
Mr. De Valera maintained that the Irish Free State was a Republic and in 
spite of that the British Government accepted Ireland as a member of 
Commonwealth. During the course of a te in the House of Commons 
on the Indian Independence Bill, Mr. Beverley Baxter, a member of the 
House of Commons, described the Commonwealth as a living organism 
and compared it to a dub having ordinary members, countymembers, 
week-end members and even foreign members. y 

It is to be noted’ that the members of the British Commonwealth of 
Nations agreed to the dropping of the word “British” and the acceptance 
of the new status of India as a Sovereign Independent Republic. The 
Indians did not like the association of the word “British” with the Com- 
monwealth. > 

According to Dr. Jennings: “The British Commonwealth of Nations 
is founded partly on sentiment and partly on mutual self-interest. In some 
of the Dominions, one predominates, in others more importance is attached 
to the second.” 1 

Evidently, India belongs to the second category. She continues to be 
a member of the Commonwealth of Nations as her interests so, 
It is wellknown that in 1949, the British Parliament discussed a Bill for 
the purpose of making “provision as to the operation of the law in relation 
to India and persons and things belonging to or in any way connected 
with India in view of India’s becoming a Republic while remaining a mem- 
ber of the Commonwealth”. The Act is known as India (Consequential 
Provision) Act. It was provided in this Act that no national of Ind was 
to suffer any disadvantage by reason of the creation of the Republic. He 
was to be exactly in the same position as a citizen of any other m 
of the Commonwealth of Nations when on a visit to the United Kingdom 
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»») The Queen of England: is: merely a symbol of the free association of 
independent members. The Parliament of India »cam:repudiate the» Queen 
asthe symbol. It )is essentially,.a/ political actvof: foreign policy. Appar 
ently, it has no legal or constitutional) importance. 

“The Commonwealth “Finance ‘Ministers’ ‘Conference held in 1954" at 


Sydney ‘emphasized’ the importance of ‘the ‘Commonwealth’ association’ in 
these words: “We come from the ends of the earth. We represent 
nations varying) in: language, religion. and) tradition, developed’ or: unde- 
veloped; divided physically: by the mountains or’ by the seas. But we have 
met not as: strangers) but: as), friends.: Wei:have ‘not met ito) discover’ how: 
we can strengthen each of us atithe expense ofthe other but ourselves: as 
a) family ‘of nations, > For. we (haye) faith cin- ourselves andin our! future 
and im.our /enduring) company one: with, another. 


bo. Prime; gt Nehru defended the, Commonwealth association’: of 
India in these words: C 


better, of course, it is infinitely, better. than military alliance, which is) im 


friendly at present. There is Pakisan. I w i i i 
j í Pask 5 Ba . ant friend relations... 
Pakistan.’ Ie is inevitable some time we bhi haye Boat relations. 
is a neighbouring country, “South Africa concerns us very, much, Our IE 
lations with South Africa are’ nil. Ie does not affect us, It dogs, not, affect 
our being in the Commonwealth or not being in it. It is not a good thing 
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for an individual much less: for a“ nation to go about! functioning inia 
temper." (The Hindustan ‘Times, March $0; 1956): 


Addressing the Indian Parliament on 20th March, 1957, Prime Mini- 
ster Nehru replied to the critics of the Commonwealth connection in these 
words: “Now I can fully understand the feelings that have been raised 
not only among members 6f this’ House’ but oar public generally. ‘Strong 
feelings have been raised by recent happenings and’ events and it is asked 
‘is. it worth-while for us to continue our connection? What good: does it 
do? While I completely appreciate “that reaction, I do not think it is: a 
wise reaction. I- cannot say, mor can -anybody else, about the’ future’ on 
this or any other matter. But my own humble submission “is we should 
not mix up things or act in irritation or change our basic policy because 
something has happened which» irritates\usgreatly:’ ‘Phat will “not be 


wise.” 


The Commonwealth itself, Mr. Nehru continued, was undergoing 
changes.’ The independent ‘and sovereign State of Ghana had come into 
being and-was a member of the’ Gommonwealth. In two or three months’ 
time; Malaya might also become an independent’ member of ‘the Common- 
wealth. The- whole picture was: changing. | He’ would’ apply two tests in 
the matter of Commonwealth: first, whether it came in any manner in’ the 
way of their carrying out their policy, 'If it did not ¢ome’ in’ their way, 
then there was no question of their considering the link ‘as ‘automatically 
bad. The second. aspect was that he was reluctant, when there were ‘so 
many disruptive tendencies in the world, to break any kindof relation- 
ship which might’ lead’ to friendly relations ‘and contacts. He desired 
more and more of such relationships. They had relationships of various 
kinds with various countries, Their relationship, with Burma was, stronger 
than that with any Commonwealth: country... They. had also. intimate rela- 
tions with Egypt, and so many. countries of Asia and Europe. ‘We want 
tọ add to them and not break them unless they come in the way. What- 
ever be the Commonwealth link, it has been, patently, shown, that .it, does 
not come in the way of our policies. Commonwealth. countries haye dif- 
fered very greatly and gone against each other in their policies and, acti- 
Vities.”” (The Hindustan Times, dated March 21, 1957). ar gasd 


On the occasion: of his visit to India in’ March 1957; Mr. Aneurin 
Bevan defended the Commonwealth link in very strong terms. ‘He’ stated 
that he fele rather hurt that some people: wished to break ‘the’ Tink ‘with 
the Commonwealth. am convinced that) this! would? ‘be à profound 
blunder: for both. the countries". Mr. Bevan’ asked those” who wanted 
India to leave the Commonwealth to take note of the fact that the Com- 
monwealth was. undergoing ‘a complete’ transformation’: Ghana had bè: 
fome, a member, and, not before very long there would “be Nigeria, the 
Malaya States, Uganda, ‘Tanganyika “andi "witha ‘little more difficulty”, 
Kenya, At a moment like that: when: “what ‘your people: have “been fight- 
mg for so long (independence of, colonial peoples) is about’ to »be :consum- 
Mated, is it not a foolish thing for India to, withdraw) its influence from 

at congeries. of new nations? This is, the-very moment when) you should 
stay in the Commonwealth and use your influence to guide them in; the 
Tight direction. In fact, when this new situation, arises, it is apparent to 
anyone who takes an’ objective’ view that the influence of India in such 
a combination will transcend that of the metropolitan power. And so jit 
should by: its (India’s) size, by ‘its history, by its traditions, not to, speak 
°f its pigmentation”. Bevati hoped that there would be increasing con- 
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sultation among the Commonwealth members: “There is no reason why 
one should not disagree after consultation, but there should be more con- 
sultation. It is perfectly obvious that if consultation had taken place in- 
side the Commonwealth, we would have been rescued from the absurdity 
of the Egyptian adventure.” 


On the occasion of his visit to India in January 1958, Prime Mini- 
ster Macmillan observed: “The history of our two countries has been 
inextricably bound up for more than two centuries and our relations 
have seen many vicissitudes. I believe it was a momentous event in world 
history when the time came for independent India to choose her own in- 
stitutions, she chose not only. to maintain many of the traditions in the 
administration of the Government and justice that we share to-day, but 
also freely to associate with us on terms of complete equality and unfetter- 
ed liberty of action in the Commonwealth of Nations. There we are 
both members. 


“Indeed, it was this historic decision which first gave the Common- 
wealth its present character of a family group of nations of many races 
and paved the way for the Commonwealth to become a great practical 
working example of inter-racial co‘existence. This Commonwealth, found- 
ed on the noblest ideals of international fellowship, will, I believe, prove 
both enduring and flexible. To-day you find its membership in all great 
nations in all quarters of the earth. This year, the membership has been 
increased by a new African member, Ghana, as well as the new independ- 
ent kingdom of Malaya, This growth and this development could I 
think not have taken place but for the lead given by India”. (The Hindu 
stan Times, January 10, 1958.) : 


$ It goes without saying that India has gained something but lost noth- 
ing as a result of her association with the Commonwealth of Nations. 
She is independent both in her internal and external affairs. No member 
of the Commonwealth can and does dictate to India as to what she should 
do in a particular eventuality. We are the masters of our own country 
and our destiny lies completely in our hands. The members of the Com 
monwealth cannot interfere in our affairs in any way. We are at perfect 
liberty to fight against China or Pakistan. We may conclude peace oF 
declare war. However, we can seek the help of the members of the Com: 
monwealth countries and accept their help but in all these there is no 
compulsion at all. During the war with China in October-November 
1962, India asked for help from the Commonwealth countries and a lot 
of it was given by Great Britain, Canada, Australia and New Zealand. 
The help was generous. There were no prior negotiations or bargaining 
regarding the things given to her at the time of her dire necessity- 
the help came when the Soviet Union told thè Government of India t at 
China was her brother and India only a friend. 
_ _During the war with Pakistan in 1965, there was a lot of resentment 
in India against Great Britain on account of the attitude of the Wilson 
Government, but it cannot be denied that that helped to localise the war 
and bring the same to an early end. India would not have gained much 
by prolonging it. 

Both India and Pakistan are the members of t ‘ommonwealth of 
Nations. This helps India to keep a watch over (pe of Pakistan- 


In certain cases, the members of the Commonwealth may exercise their 
influence to lessen tension and thereby avoid war. If India was not 4 
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member and Pakistan was a member of the Commonwealth, India would 
have lost a lot. 


As a member of the Commonwealth, India has gained a lot under 
the Colombo Plan. But for her membership, India would haye been 
without it. 

Commonwealth Defence Conferences keep India posted with valuable 
military information and there are facilities for the training of military 
personnel from India in the United Kingdom. 


The Commonwealth Relations Office provides India with valuable in- 
formation and India would have been without it if she had left the Com- 
monwealth. There are certain ties which keep India in the Common- 
wealth. India has Parliamentary institutions in common with other Com- 
monwealth countries and there is always a lot to give and take in this 
sphere. The English language is common in very many Commonwealth 
countries and that also has proved to be a strong binding force. 


For more than two centuries, there have been intimate relations bet- 
ween India and Great Britain. During this period, we have learned to 
live and work together. The peaceful manner in which power was trans- 
ferred into the hands of the Indians in 1947 by Great Britain also brings 
the two countries together. The old bitterness has disappeared and the 
relations between the two countries are conducted to-day more from the 
point of view of mutual advantage than what should have been ordinarily 
between a conqueror and a conquered country. 


Undoubtedly, there are fanatics in this country who want India to 
leave the Commonwealth. They are not realists. They are not prepared 
to weigh the pros and cons. Their attitude is purely sentimental. ‘They 
refuse to answer the question what India will gain by leaving the Com- 
monwealth. They are willing to join the Soviet Bloc. They are ready 
to come to terms with China at any cost but they want India to leave the 
Commonwealth. The very fact that India has been a member of the 
Commonwealth for more than two decades even after getting independ- 
ence in 1947 shows that the people of India and the Government of India 
recognize and realize the importance of the Commonwealth link. 
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CHAPTER IV 
_ FUNDAMENTAL RIGHTS 


There is nothing new in cue. idea of incorporating fundamental rights 
in the Constitution of India, The people of this country were very much 
influenced ‘by thé American Bilt of Rahs The religious minorities in 
India’ like Muslims, ‘Sikhs and’ Christidis were in favour of such a 
charter of their liberties. "The Nehra Report advocated theit inclusion in 
the Constitution” and’ the Indian! Natiétial ‘Congress was honour-bound to 
adopt them whtit it tame to power. “The Simon Corhmision ridiculed the 
idea of fundamental rights and rejected ‘them. In spite of tat, the matter 
was discussed by the’ members of the First Round Table Conférerice held 
in London ‘in 1930,).On. the occasion’ of: the ‘Second Round: Table Con- 
ference held. in: 1931, ‘Prime Minister) Ramsay) MacDonald) declared that 
he was in, favour, of including. fundamental rights inthe new Constitution 


ever, the attitude of| the Government! was cianged after the formation of 
the, National, Government in. England. - Lord Reading: ridiculed’! the: idea 
of fundamental, rights.’ Siri Johnt: Simón gave three reasons. in support of 


Fecognizé ahy fundamental ‘rights, there was, no necessity of those 


ary form of Governiti¢nt and 
ts, “He also ‘maititained mh] desctibing these rights as fundamental) 


‘Security which was tior désirable. “The result was that the Government. 
of India Act1985 ‘id hot eontdin any Bill of Rights. 

It is well-known that things were retty bad in India during the 
Second World War. All Ants of iiesttid Tons were imposed on the people 
of India during those days and there was practically no protection against 
the exercise vof ‘arbitrary power.’ ‘Special ‘courts weta" set’ Up to try people 


themi Jt wasithis experients -whieh i esse@ tipon the | cople of Mdi 
the necessity of incorporating fundamental ‘rights! dn: ithe Kiire setup of 
the country...) Milsovaoeene) Mirit sdi h idbn® j 5 
j ple i higher ESE that the Constituent” Assembly met in 
ecember . its n progressed) a''special ‘doimmittee was sét up 
under Sardar Patel to deak with: thexproblêmsóf fundarierital: rights. . ThE! 
committee submitted its report and the Drafting Committee of the- Con- 
stituent Assembly prepared the chapter on fundamental rights on the basis 
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wiy. We had hot the resources to implement all the rights which’ were 


considered: to’ by fundamental! Fe was undei tiae cireammanets ‘that a 
rere incl cule quali ria Constitution: "The sae 
directive nel of State pin the 

Gourt an oa Courts: wete given the power 

mental rights and not thé directive principlés. 

Iv must’ be adimicted that the Bilt ‘of the 
tion, the Declaration of thé Rigtits\ of Min fret France! ierit p 
tih df 1935, the post-war Constitttiony BF Jit ina Bira tid the Unt 
versal Human Rights Chartet iifadiiëd the mina , 
porsible for the chapter om femdametital tights in-the Indian Cotittitition. 
The disabilities from whieh the Indian’ suffered daring! the Bricit? role’ 
also influenced the minds of the people. The instittition’ of 
also had ics) effect, The necessity chipeacectiols the i 
linguistic and racial minorities in: India also determined the contents of the 
chapter òn: fundamental rights. 


Characteristics ; 

(1). There are certain. characteristics of the fundamental tights guaran- 
teed by the, Indian Constitotion.»A critical analysis of Argela 12 "to 55 
dealing with, fundamental rights shows» that these rights hate ‘been pur on 
a very high...pedestal It :is clearly -stated thatodll Taws' iri foreé int’ the! 
territory. of India,immediately before 26ch praa 1950; atigl), in 'sofar as 
they „are inconsistentwith the, fan rights; bè void (torthe extent! 
oÉ ‘their, inconsistency... This! apphies»to the Jaws) existim before 26th 
January, 1950.,, But. the same printiple applies to laws ‘after 26t A 
January, 1950, Lf. the State imakesoany Jaw which takes! away or abritlges 
the fundamental. rights,,,the same) is: voids’ That shows’ that valitlity öf al 
legidlation. is.to, be, determined: by|Compating’ ie» clauses with’ dhel relevant 
provisions. of the:Constitution with a vielwst find: our whether that law is 
valid. or not. Jf any part! ofthat! law corifticts wide any Artidlé rélatiig t 
fundamental rights, the samé-cannot be enforced ini India) S0 l O 

(2). Another icharacteristic “of the fearidaimétital rights gifardhteed By our 
Constitution: is that these fondamental Fights’ éil with ically all those 

for deyelop-. 


ment and growth-of;the:personulities of the individuals.” "THe aie yt 

"toe 4 d & 36 3a 
ploitation right 0 freedest of religion, euttutil fä ecards, 
Tight, to property and thé right to constitutional La ie hse bie “ia 


3 


i 


sonality: i f soiu aod 
sy The Constit nat daty dècdAti derdin, Fights, as fundamental, 
S > ahh yo i pe 


O ¿lt EPELE 

nes but also provides for a” si! which is an od to ane 
those. fundamental rights? in’(acttial.) practiéé. Article 32 app 7 
Supreme Gourt asthe guardian ofi the! fundamentil rights” his Artide 
contains a guarantee that whenevervandl whetevér any ‘fandamental right’ 
is iptinged by any) authority, thé, Supreme Court shall’ doe to rescue 
and see to, ity that, the individual : idoes enjoy that ‘fitidatnenital 
tight, . The Supreme. Gourty has -beem giver full! authority to enforce He 
fundamental rights: No technicality of law is: goitig’ to stand inf the: y of 
the Supreme, Court; to. guarantee the fundamental “rights. : TRE ‘Sip: me 
Court, can, issue. writs.or any- orderior any direction t6 éniforce thë énjoy- 
‘ment of, fundamentali rights. sd 6) 9/51 St STe SVE, E 


d anona 
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(4) Another thing to be noticed about fundamental rights is that while 
they ate guaranteed to all the citizens of India, some of them are not 
guaranteed to non-citizens of India. Article 14 is not restricted to -s 
alone but Articles 15 and 16 apply to citizens alone. Article 18 says ' 
no citizen of India shall accept any title from any foreign State but this — 
does not apply to foreigners living in India. ‘The rights guaranteed by — 
Article 19 are guaranteed to citizens alone. No person who is not a cii 
of India can move the Supreme Court or High Court for the enforcen 7 
of the fundamental rights guaranteed by Article 19. Articles 20,21, 2 
25, 27 and 31 apply both to citizens and non-citizens. Article 29 a 
citizens alone. Article 32 applies both to citizens and non-citizens, It 
clear that the chapter on fundamental rights makes a distinction betwe 
citizens and non-citizens. ? 

(5) The fundamental rights guaranteed by the Constitution are not 
absolute and many restrictions have been placed on their enjoymer 
Article 19 while guaranteeing to all citizens of India the right to freedom 
of speech and expression, to assemble peaceably and without arms, to 
associations or unions, to move freely throughout the territory of India, 
reside and settle in any part of the territory of India, to acquire, hold and 
dispose of property and to practise any profession or to carry on any — 
occupation, trade or business, puts restrictions on the enjoyment of those 
rights, It is clearly laid down that the State can impose reasonable restric 


porani ie right to freedom of speech and expression in the interests of j 


lations wi 


pagate religion but this right is subject 
heran ar alth. In the same sphere, the State is- 
restrict a i i iti ke 
secalit activity whith ny economic, financial, political, or other i 


(AIR 1950 S.C. 27), Mr. Justice B. gi 
ri be any such thing as a era 
à m restraint, for that would le: 
anarchy and disorder. The i e a : 

observed by the Supreme Cone EEN pty i techs ae 
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of individual rights to safeguard the interests of the society; on the other 
hand, social control which exists for public good has not to be restrained, 
lest it should be misused to the detriment of individual rights and liberties. 
Ordinarily, every man has the liberty to order his life as he pleases, to say 
what he will, to go where he will, to follow any trade, occupation or calling 
at his pleasure and to do any other thing which he can lawfully do with- 
out let or hindrance by any other person. On the other hand, for the 
very protection of these liberties the society must arm itself with certain 
powers. No man’s liberty would be worth its name if it can be violated 
with impunity by any wrong-doer and if his property or possessions could 
be preyed upon bythe chief or a marauder, The society, therefore, has 
got to exercise certain powers for the protection of these liberties and to 
arrest, search, imprison and punish those who break the law. If these 
powers are properly exercised, they themselves are the safeguards of free- 
dom, but they can certainly be abused. The police may arrest any man 
and throw him into prison without assigning any reasons; they may 

his belongings on the slightest pretext; he may be subjected to a sham trial 
and even punished for crimes unknown to law. What the Constitution, 
therefore, attempts to do in declaring the rights of the people is to strike 
a balance between individual liberty and. social control.” 


In the same case, Mr. Justice Patanjali Sastri stated: “The insertion 
of a declaration of fundamental rights in the forefront of the Constitution 
coupled with an express prohibition against legislative interference with 
these rights and the provision of a constitutional sanction for the enforce- 
ment of such non-interference by means of a judicial review, is, in my 
opinion, a clear and emphatic indication that these rights are to be para- 
mount to ordinary State-made laws.” 


In Ram Singh v. State of Delhi (ATR 1951 S.C. 270), Mr. Justice Bose 
said: “I do not doubt the right of Parliament and of the Executive to 
place restrictions upon'a man’s freedom. I fully agree that the fundamental 
rights conferred by the Constitution are not absolute. They are limited. 
In some cases the limitations are imposed by the Constitution itself. In 
others, Parliament has been given the power to impose further restrictions 
and in doing so to confer authority on the Executive to carry its purpose 
into effect. But in every case it is the rights which are fundamental, not 
the limitations; and it is the duty of this Court and of all Courts in the 
land to guard and defend these rights, jealously. It is our duty and 
privilege to see that rights, which are intended to be fundamental, 
are kept fundamental and ; to see that neither Parliament nor the 
Executive exceed the bounds within which they are confined by the Con- 


lation or by executive action.” 


(6) Another thing to be noticed about the fundamental rights is that 
they can be restricted or suspended as the circumstances demand, Article 
33 provides that Parliament may by law determine to what extent any of 
the fundamental rights guaranteed by the Constitution shall, in their ap- 
plication to the members of the Armed Forces or the forces charged with 
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tie! ‘thaintefitince “of public order) be restricted Yor “abtogated 40/48 to ello 
sure the proper’ discharge ‘of them duties andthe maintenance cof discips 
line among themi.: Article s4 provides that Parlittnient may byodaw im 
denitiify any ‘persott im the service of theUhioi orot anStateor ‘anyother 
person in raped Of any ‘er done by him invconnection with the mainten 
ance’ of) restoration! “of ‘Order in any area’. within’ the territory “oP! India 
Where: martial: law was enforced oF validate any sentence’ passed) punish 
ment inflicted, forféitiire'orderéd ‘or otlier ace done whder martial law in 
such!areay’ AH this may bé done ‘even ‘if it! violates aby fundamehtal rights 
guaranteed “by the Constiturion! ‘Article $58 «provides that -whileva Pro: 
clamatiow ‘of Emergency is in’ operation; nothing: in /Article19 shall’ :res! 
trict ‘the power! of ‘the State's defined in Part HE to make any Jaw ‘or! to 
take! ahy executive attion which*thé State: would: but for’ the provisions 
contained in that-Part be competent ‘to maké “or ‘to take; but) any law’so 
made shall) to:the'extent! ‘of the’ incompétency, case to have ‘effect as soon 
as ithe Proclamation censes toroperate, ‘except’ asorespects’ things“ doite or 
ited to ‘be dorie before! the law so-ceases to Have ‘effect: » Article: 359 
provides that wher'a Proclathation of Emergenty isih opération, ‘the Pre: 
sident may by order deélare that ithe vighi tò move) arly court ‘for’ the ‘en 
forcement of such’ 6f the rights conferred by Part IT as nivy be’ mentioned 
in the order and all proceedings pending in any court. for the enforcement 
£ the: rights so, mentioned. shall, remain susperided for the period, during 
which the Proclamation jis. in force or for such shorter periodas may. be 
specified in, the order, An order made under Article 399 may extend to 
i¢ whole or any part of the territory of India, f 


117} The fundamental tight guaranteed) by the) Indiat ‘Constitution 
are comprised not only of the classical basic Fights to life, liberty and pro 
perty, but also, include some social; ang; economic, rights... They. sdo,; not 
require any ipositive action on., the ipart of the. State to bring, them into 
“ristence, All the economic rights haye, not been, included in Part. IÍ. 


the, Constitution: as it would. not have: been, possible to enforce them 


against. the State till it was in a position to meet. those. demands. 


je (8Y The Ritidamentad rights are restrictions on thé 1eeistative! execti? 
b , 1 Bislative, execu 
tive‘and judicial powers, If the ‘Legistaturé’ makes any law, it “must see 


mental rights ave a testriction’ of the 1égishitive poker OF thé Parliament 
and ‘the! State’ Lebislar ates, Likewise, ean ‘the eerie Gaveriniént atid 
byt shar apeirian Nata “dé ayting whieh! it arly Way violates: any. 

Gs the il, Tight giarinteed by ihe Constitation? ‘Both the High Courts 
and) the ‘Supréme ‘Court ‘have beén' appoitired ‘sentinels by the Constit 
tion to safeguard the! fundamental Fights’ against aii’ encfoachimedtt By Me 
executive and any exectitive “action Vidlating’ any’ furdaimenital right i 


(9) The decision’ of ‘the Sapréttie Coliré OE mitia m ime ae Of Cba 
Nath vi State of Punjab’ (AIR 1967 Sq: 1643} skin SABI ih? fact that’ 
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the fundamental rights. are outside the amendatory process laid down in 
Article 368 of the Constitution and) Parliament|of India’ will have no 
power in future to amend the proyisions,of Part JKE of: the Gorstitution 
so as to abridge or take, away, fundamental rights contained thereim | Any! 
further inroad into those rights will be illégal and unconstitutional unless 
it complies with Part LIL of the Constitution in general atid Article 13(2) 
in particular. The, Supreme Court, also -held. that its decisions: in Sankari 
Prasad Singh Deo v.. Union of, India (AIR: 1951. SiG. 4582, 1952 SCR 89y 
and Sajjan Singh v. State of Rajasthan (ATR) 1965 S:C.-845), in sò ifar as 
they conceded the power :of Parliament: to amend Part ILI ‘of the: Consti 
tution, did not lay down good laws l 


(10) A significant feature of the fühdaméntal rights guaranteed by the 
Indian Constitution iy the absence Of 2 ‘provision corrésporiding to. the 
Ninel Amendtiient of’ the Atneritah Coistitution. According to that 
amendment, the people of America are not ‘denied Cre enayi ‘of other, 
fundamental rights on the ground "that ‘those aré not tò be found in the, 
Constitution itself. The courts in that country can enforce even those 
rights which are considered to be, fundamental even if they are not to be 
found in their. Constitution. The. things are’ different in’ India, ‘The? 
Supreme Court: and, the High, Courts guarantee only those ‘rights which’ 
are included in Part IIL of the: Gonstitution. : No appeal ‘cam be made 
in the name of any other, fundamental right which is not in¢luded in the 
Constitution itself. 


(11) Another. characteristic..of the. fundamental tights is that they” 
apply not only to the State and.its agencies but also to’ private individuals” 
and, organizations. The practice. of untouthability has been declared to 
be an offence under the law: and. any person who does sois liable to be 
punished, Likewise, certain forms, of. discrimination indulged in’ by indi- 
viduals are punishable under the: laws In) all éuch cases,’ the law will be 
passed by the Parliament of India alone. 


Atticles 12, to 35 ,of the Constitution! deal with fundamental rights. 
Article 12 contains merely a. definition, of the) ternt ‘State’ as including the 
Government and Parliament. of India’ and: the Government and: the Legis- 
lattiré of each of the States and of local,or other authorities within the 
tertitory of India or under the, control of the Government of India. 


Laws Made Ultra Vires (Article 13) 


Article, 18, provides that all laws in force in the territory of India 
immediately before the commencement of the Constitution on 26th Janu- 
ary, 1950,:in so; far as they’ are inconsistent with the provisions of Part m 
of. the Constitution dealing with fundamental rights, shall, to the extent 
of such. inconsistency, be void. The State shall not make any law which 
takes away, on abridges the ‘rights conferred by Part IIT of ‘the Constitu- 
tion and any Jaw made in contravention of this clause shall, to the extent 
of.) the ycontravention, be void. In this Article, the term | ‘law’ includes 
any, Ordinance, order, byelaw, rule, regulation, notification, custom or 
usage: having in the territory of India the force of law. The term “laws 
in force” includes laws passed or made by a Legislature or other compet- 
ent authority in the territory of India before the comittiencement of the 
Constitution and not previously repealed, notwithstanding that any such 
law or any part thereof may not be then in operation either at all or in, 
particular areas, -toi 


60 THE CONSTITUTION ‘OF INDIA 


‘There has been a difference of opinion with regard to the meaning 
of the term ‘law’ as used in Article 13(3) of the Constitution. In the case of 
Sankari Prasad Singh Deo v. Union of India (AIR 1951 S.C. 458), the Supreme 
Court unanimously held that an amendment of the Constitution under 
Article 368 was not Jaw within the meaning of Article 13(3). “Fhe Supreme 
Court made a distinction between a law made in the exercise of legislative 
power and a law made in the exercise of constituent power and held: that 
Article 13(3) applied only to a law made in the exercise of legislative power, 
This distinction was affirmed by the Supreme Court by a majority of $ to'2 
in Sajjan Singh v. State of Rajasthan (AIR 1965 S.C. 845). Hidayatulla 
and Mudholkar JJ. observed that they wished to consider the matter fúr- 
ther before accepting it. In the case of Golak Nath y. State of Punjab 
(AIR 1967 S.C, 1643), the Supremé Court held by a majority of 6 to 5 that 
amendment is a legislative process and is law within the meaning of 
Article 13(8) of the Constitution. Thus, the latest decision of the Supreme 
Court brings within the scope of the term ‘law’ even the amendment of 
the Constitution. 


Under Article 13, both the High Courts and the Supreme Court hive 
declared many laws invalid. In the case of Gopalan v. State of Madras, 
the Supreme Court declared Section 14 of the Preventive Detention Act, 
1950 void on the ground that it abridged the fundamental rights guaran- 
teed by Articles 22 and 32 of the Constitution (AIR 1950 S.C. 27). ‘ 


In the case of Jalan Trading Compan Private Ltd. y. Mill Mazdoor 
Sabha (AIR 1967 S.C. 691), the aie Goes tet “that the provisions in 
Sections 35 and 34(2) of the Payment of Bonus Act, 1965, making the Act 
applicable to certain pending disputes immediately before 29th May, 1965 
regarding the payment of bonus and the provisions laying down the manner 
of calculation of bonus were made arbitrarily and classification made’ on 
such basis was not reasonable and hence those provisions were not valid. 


In State of Madhya Pradesh v. Thakur Bharat Singh (AIR 1967 S.C. 


1170), the Supreme Court held that Section 3(1)(b) of the Madhya Pradesh 

= Security Act, 1959, authorising a) of Shréiesnable restric- 

time en under Article 13(2) when enacted and not revived at the 

1970, the Supreme oo made under Article 358 of the Constitution. In 

14 Banks preme Court struck down the Ordinance and the Act by which 
anks were nationalised by the Government of India. 


1931. While the Prosecution was 
came into force on 26th January, 
put in an application stating that 


High Court. The petitioner also ptt 
$ TAR prayer that the record p ma 
u ; at Sections 15 and 18 of the Act 

1931 were ultra vires and inoperative, The High Court keld hat the pro- 


P a 
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ceedings under the Act of 1931 were pending at the time of the commence- 
ment of the Constitution and hence could not be affected as the Constitu- 
tion was not retrospective. The petitioner went in appeal to the Supreme 
Court which also dismissed his appeals. The Supreme Court held that 
before the Constitution came into force, there was no such thing as funda- 
mental rights. As the fundamental rights became operative only from the 
date of the enforcement of the Constitution, the question of the incon- 
sistency of the existing laws with those rights must necessarily arise from 
the date those rights came into being. Consequently, Article 13 could have 
no retrospective operation, but was wholly prospective. If an act was done 
before the commencement of the. Constitution in contravention of the pro 
visions of any law which after the Constitution became void with respect 
to the exercise of any of the fundamental rights, the inconsistent law was 
not wiped out so far as the past act was concerned. Hence, the proceedings 
under Section 18.of the Act of 1931 pending at the time of the commence- 
ment of the Constitution were not affected. 


Right to Equality (Article 14) 

Article 14 provides that the state shall not deny to any person equality 
before the law or the equal protection of the laws within the territory of 
India. ‘This Article guarantees equality before law to all persons whether 
they are citizens or not. ‘There is no place for any unfair discrimination 
between one group of citizens and another group of citizens or between 
citizens and foreigners. However, this does not mean that there can be no 
fair discrimination, Though the article is absolute in form, the doctrine 
of classification has been incorporated into it. The Government can cer- 
tainly make a distinction between the rich and the poor and while taxing 
the rich, exempt the poor. 


Equality before the law means that among equals, the law should be 
equal and should be equally administered and that the like should be 
treated alike (AIR 1953 S.C. 250 and 215). Article 14 forbids class legis- 
lation, but does not forbid reasonable classification for the purposes of 
legislation. The classification, however, must not be arbitrary, but must 
rest upon some rule and substantial distinction bearing a reasonable and 
just relation to the things in respect of which the classification is made. 
In other words, the classification must have a reasonable relation to the 
object or the purpose sought to be achieved by the impugned legislation. 
The classification may be founded on different bases, namely, geographical 
or according to objects or occupations or the like. Legislation enacted for 
the achievement of a particular object or purpose need not be all-embrac- 


Where a person is discriminated against as a result of legislation and denied 
equal privileges with others occupying the same position, it is not necessary 
for him to prove that in making the law the legislature was actuated by the 
hostile or inimical intention against a particular person or class. A piece 
of legislation is not bad merely because it selects only one or a few evils 
for reform while in dealing with other evils it may be considered as equally 
in need of attention by the state. 
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» Inthe case of Buddhan Choudhry) v: State of Bihar (ATR 1955-8.) 19? 
1955-1 SCR 1045), the’ facts were that a case against ‘the appellants ‘was: 
investigated | by the local police’ and’ they were tried by Shri S. °F, Azam, æ 
Magistrate ofthe Ist: Class: exercising powers ünder Section 30 of the Code. 
of Griminal Procedure on: charges under Sections 366 and 143 of the Indian 
Penal Code and each of them was convicted under both these sections and 
sentenced to rigorous imprisonment for 5 years under Section 866 of the 
Indian Penal Code. No separate: sentence was passed’ under Section 143, 
On appeal, the High Court maintained: the conviction, but reduced the 
sentence. The appellants went: in appeal’ to ‘the Supreme Court and con- 
tended that there had been an infringement of thé fundamental right 
guaranteedi to them under Article 14° of thé! Constitution. “Their contention: 
was that they had’ been tried: by:a Section 30 magistrate and not by a Court 
Of Sessions. Section 80 magistrate was Tequired: to try the case as a magis- 
trate and hence he had to follow the Warrant procedure which was different 
from a procedure followed in a Court: of Sessions. It was contended that 
a trial before a Sessions Judge was much more advantageous to the accused 
person as he got the benefit of the commitment proceedings before’ a: 
magistrate and then a trial before the Sessions Judge with the aid of the 
jury and assessors, ‘The appeal was rejected by the Supreme; Court, It 
Was held that Section $0 of the Code of Criminal Procedure did not violate 
the inhibition of Article 14 of the Constitution. There was an obvious: 
classification on which Section 30 was based, namely, that, such power may 
be conferred on specified magistrates in certain localities only, and in. res- 
pect of some offences only, ‘The legislature. understands and correctly ap- 
preciates the needs of its own people which may vary from place, to. places 
The dassification may be based on geographical, territorial, considerations- 
Section 80 authorises’ State G 
power to try all offences not punishable with death and this authority the 
State \cam-exercise: only, im specified ‘places: If the State invests any magis- 
trate with, powers) ünder Section 30; anybody who commits ‘any offence not 
punishable with death and: triable by a Court of Sessions is liable to be 
tried: by.a Section 30 magistrate, The risk of such liability falls alike upon 
all, persons committing ‘such an offence. Hence, there’ was no discrimin- 
ation in: Section 30 itself! The: contention that although Section $0 may 
nat be discriminatory, it\may'leadvitselfto abuse bringing abotit! ‘the dis- 
crimination, between: persons -accused) of offences of the same kind, for the 


4 o & person charged under Section 366 should 
bei tried by the:Court of Sessions or bya Section 30 Magistrate does not de- 


pendi merely, on’ the whim: or idiosyncrasi¢, i he executive: 
Government, but rests ultimately: on the one nd ey a H 


tion, by, the magistrate concerned. "The 
tormity ef decisions: or immunity | 


is shown to be present in iv an element of international and purposeful discri- 
mination.. Moreover, discretion of 


law provides for revision by superior Courts of orders ‘passed’ by the sub- 
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ordinate courts: Under the, circumstances, there) is hardly ‘any: ground: for 
bringing in capricious) discrimination | by judicial: tribunals: 

The Supreme Court, also held that while Article 14 of the Constitu- 
tion forbids” class legislation, it does not forbid reasonable classification 
for purposes of legislation, In order to pass the test of permissible classi- 
fication, two conditions must be fulfilled. “The Classification may be found- 
ed on an intelligible differentia which distinguishes persons or things that 
are grouped together from others left out of the group. That differentia 
must have rational relation to the object sought to be achieved by the 
statute in question. The classification may bé based on. different bases, 
viz, geographical or according to objects or, occupations or the like, 
Article 14 condemns discrimination: not only by substantive law but also 
by law of procedure. sist 


In Ram Krishna Dalmia,v.,,Justice -Tendolkar,(AIR 1958) $.C...538 
1959. SCR. 279), the facts were, that-in exercise of the powers conferred upon 
it by Section. 3 of the Commissions. of Enquiry Act, 1952;: the: Gentrak Gov. 
ernment,, by a) notification dated Idth: December; 1956, appointed ‘a Gom- 
mission of Enquiry. to, enquire into, and report; in respect of certain com- 
panies, mentioned, in the, schedule) attached to the notification and: in: res- 
pect of the nature and extent of; the control and interest which certain 
persons named in the notification exercised over, those companies. By; an- 
other notification, the Central, Government, fixed a period of two. years 
within which the, Commission was to exercise. its, functions and make, its 
report, 

Three: petitions: under: Article 226/of the Constitution were filed in the 
High Court of Bombay questioning the validity'of the Act and’ the noti- 
fication. A prayer was made for the issuing of appropriate writs for quash- 
ing the same. The High Court dismissed the applications and held’ that 
the said notification. was legal, and, valid except the last. part of Clause 10 
which empowered the Commission to recommend the action, which should 
be taken as and by way of. securing redress or punishment or,to act as a 
preventive in future cases, Appeals were, taken to the Supreme Court both 
by the Union of India, and ie petitioners... 1 n j ogoi 

The Supreme Court held sthatiothe: Commission of Enquiry Act was 
Valid and. intra vires; and: the: ‘notification was ‘also valid) except’ the: words: 
“as and: by. way! of secuning rédress “or punishment’ in’ Clause 10: which: 
Went. beyond; the Act./;The ‘Supreme: ‘Court pointed out that the’ appel- 
lants had: failed to discharge the onus ‘which was’on them’ to prove that 
other people or companies» ‘similarly: situated: had been! teft “out and ‘the’ 
appellants, and their companies “had! beensingled ‘out for? discriminatory 
and hostile treatment. There could be no’ objection’ to ‘the ‘Commission 
tecommending: the; imposition .of some) form, of punishment which will be 
sufficiently deterrent, to. delinquents, in: future. yigit saam ü 

In) Banks Nationalisation’ Case’ (ATR: 1970'S.C.. 564); Dr. R. C. Cooper 
and! Mr. TM. °Gurtibuxani” challenged’ the constitutional validity of the 
Banking: Companies (Acquisition and’ Transfer of Undertakings) Ordinance, 
1969; on. the ground that it violated ‘théir fundamental ‘rights guaranteed 
to them: by” Articles ‘14, '19 and $1 ‘of the Constitution and’ hence was in. 
valide» This Ordinance ‘was’ promulgated with a’view to carry ut the new 
policies ‘of Prime’Minister Indira’ Gandhi, one of which ‘being natlonalis. 
ation ‘of banks: ‘The case’ was Heard’ bY Il Judges ‘of the Supreme Court 
for mahy weeks and the judgment was given’ on 10 February, 1970. The 
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majority judgment was written by Mr. Justice Shah and nine other judges 

with him. The Supreme Court held that the Banking Companies 
(Acquisition and Transfer of Undertakings). Ordinance. 1969, and the Act 
which replaced it were unconstitutional and invalid. It was also held that 
the Act was discriminatory and the action taken was unauthorised. Sec- 
tions 4, 5 and 6 and Schedule II. of the Act were bad and as they were not 
severable from the rest of the Act, the Act as a whole must be declared 
void. While the Act was within the legislative competence of Parliament 
it made hostile discrimination against the 14 Banks named in the Act in 
so far as it ibited them from carrying on banking business, whereas 
other Banks, Indian and foreign, were permitted to carry on banking 
business and even new banks could be started for that purpose. The Act 
also violated the guarantee of compensation under Article 31(2) of the Con- 
stitution. What was intended to be given to the Banks taken over was 
not compensation. It was held that the law ‘providing for acquisition must 
either fix the amount of compensation or specify the principles on \ hich 
and the manner in which the compensation was to be determined and 
given. The owner of a property must be given the value of his property 
if the same is acquired by the Government. “The Supreme Court has the 
power to decide whether the principles laid down by Parliament for de- 
termining compensation are valid or not. 

.__ When this decision was given, there was a lot of criticism by politi- 
cians and interested parties. The judges of the Supreme Court were con- 
demned for their unprogressive views. There was even ‘talk of impeaching 
certain judges of the Supreme Court. In spite of this, the Government 
accepted the verdict of the Supreme Court and passed a new law after re- 
moving the defects pointed out by the Supreme Court in its judgment. 
Article 15 

fey, Article 15 provides that the State shall not discriminate against any 
citizen on grounds only of religion, race, caste, sex, place of birth or any 
E Sg ats citizen shall, on grounds only of religion, race, caste, sex, 
Place of birth or any of them, be subject to any disability, liability, restric- 


tion or condition with regard to access to shops, public restaurants, hotels 


and places of public entertainment; or th 7 ks, bathin 
ghats, roads, aid places of public e use of wells, tanks, bathing 


of State funds or dedicated to the 
this Article shall prevent the Sta poetry 
women and children. Nothing i 


About the scope of this article, the Su reme Court has held that “the 
ae ae right conferred by Article 13(1) is e on a citizen as 
an individual and is a guarantee against his being subjected to discrimin- 
ation in the matter of rights, privileges and immunities pertaining to him 
a a citizen generally.” The significance of this Article lies in the fact 
ee 3S a guarantee against every form of discrimination by the State on 

€ basis of religion, race, caste or sex, It strikes at the root of provincialism 
by prohibiting discrimination based on place of birth, However, two €x- 
Senon have been made in this connection. In the first place, the State 
ga been allowed to make special provisions for the benefit of women and 
ildren. Secondly, the State can make special provisions for the advance- 
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Rent of socially and educationally backward classes of citizens or for the 
duled Castes and the Scheduled Tribes. 
Measures of social reform in personal law have been held not to violate 
“Article 14 or Article 15. In the case of State v. Narsu Appa Mali (AIR 
1952 Bom. 84), the Bombay High Court rejected the argument that the 

ombay Prevention of Hindu Bigamous Marriage Act, 1956 discriminated 
tween the Hindus and Muslims by enforcing monogamy on Hindus and 

on Muslims. It was held that Article 14 was not violated as the State 
$ free to embark on social reforms. The impugned order did not violate 
15 as it did not discriminate on the ground only of religion. The 
ial penalties provided in the Act were justified on the ground that 
Ose were considered to be necessary to implement the law. 

In Kaur Singh v. Jaggar Singh (AIR 1961 Punj. 489) the High Court 
ted the contention that the Hindu Succession Act, 1956 discriminat- 
between the powers of alienation of males and females. It was pointed 
Out that women as a class were different from men as a class and the legis- 
lature had merely removed the disability attaching to women. There was 
discrimination inter se a class. 

In D. P. Joshi v. State of Madhya Bharat (AIR 1955 S.C. 334: 1955-1 
SCR 1215), the Supreme Court upheld the validity of a rule which ex- 
€mpted all students who were “bona fide residents” of Madhya Bharat from 

i payment of capitation fees. It was held that there was a distinction 
between domicile and citizenship and a rule giving preference on the ground 
Of residence did not violate Article 15(1). The rule also did not contravene 
Article 14 as it was based on a reasonable classification. 

In the case of Nain Sukh Das v. State of U.P. (AIR 1953 S.C. 384: 
1953 S.C.R. 1184), the Supreme Court has held that any law providing for 
an election to local bodies on the basis of separate electorates for members 
of different religious communities violates Article 15(1) unless the same is 
Protected by Article 15(4). 

In State of Rajasthan v. Thakur Pratap Singh (AIR 1960 S.C. 1208), 
exemption was granted to the Harijan and Muslim inhabitants of certain 

in which additional police force was stationed from the levy of the 
Cost of such force on the ground that they were members of law-abiding 
Communities. The Supreme Court held that the exemption discriminated 
against the law-abiding members of other communities and in favour of 
Muslim and Harijan communities on the basis of caste or religion and 
Violated Article 15 of the Constitution. 

It is pointed out that the drafting of Article 15(8) is defective. As Article 
15(1) does not make age a prohibited ground of discrimination, the reference 
to children in Article 15(8) is without any purpose. j 
sa, in the case of Shrimati Champakam Dorairajan v. State of Madras 
(AIR 1951 Mad. 120), it was held by the High Court of Madras that the 

~ Communal G.O. which reserved seats in Medical and Engineering colleges 
_ Violated Article 15(1) and Article 29(2) of the Constitution and hence was 
i ‘Void. In State of Madras v. Shrimati Champakam Dorairajan (AIR 1951 
1 S.C. 226: 1951 SCR 525), the Supreme Court also held that the circular 

Violated Article 29(2). However, the Supreme Court did not consider the 

question whether it violated Article 15 or not. 


M. R. Balaji v. State of Mysore (AIR 1968 S.C. 649: 1963-1 Supp. SCR 439) 


On July 26, 1958, the State of Mysore issued an order that all the 
unities excepting the Brahman community, fell within the definition 
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of educationally and socially backward classes and Scheduled Castes and 
Scheduled Tribes and 75% of seats in educational institutions were re- 
served for them. Similar orders reserving seats were issued on May 14, 
1959, July 22, 1959, June 9, 1960 and July 10, 1961. The percentage of 
seats reserved varied in various orders, but all of them were set aside 
when challenged. On July 31, 1962, the State of Mysore passed another 
order which stiperseded all’ previous orders made by the State for the re- 
servation of seats. Under the new order, the backward classes were divided 
into two categories, Backward Classes and More Backward Classes.. The 
order reserved 68% of the seats in the Engineering and Medical Colleges 
and other technical institutions for the educationally and socially backward 
classes and Scheduled Castes and Scheduled Tribes and left only 32% seats 
for the merit pool. The order was challenged by 23 petitioners by a writ 
petition under Article 32 of the Constitution. The contention of the 
petitioners was that but for the reservations made by the impugned order, 
they would have been entitled to admission in the respective colleges for 
which they had applied. They contended that the classification made 
under the order was irrational and the reservation of 68% seats was a fraud 
on Article 15(4) of the Constitution. 


The Supreme Court held that the impugned order was a fraud on the 
constitutional power conferred on the State and the same be quashed. The 
impugned order categorised the Backward Classes on the sole basis of caste 
which was not permitted by Article 15(4) of the Constitution. ‘The reserv- 
ation of 68% seats was inconsistent with the concept of the special provis- 
ion authorised by Article 15(4). Reservation should and must be adopted 
to advance the prospects of the weaker sections. of society. However, while 
doing so care should be taken not to exclude admission to higher educational 
centres of deserving and qualified candidates of other communities. Re 
servation under Articles 15(4) and 16(4) must be within reasonable limits. ` 
The interests of weaker sections of society which are a first charge on the 
a Pe Pctoagae me to be anipted with the interests of the com- 

shes . Speaking generally and in a broad way, a special pro- 
vision should be less than 50 per rant The actual Ig pees 
pend upon the relevant prevailing circumstances in each State. ‘The object 
of eee 15(4) is to advance the interests of society as a whole while look- 
oom ae es of the weaker elements in society. If a provision 
the scope of sree eae Be nee eee, AE, Poa ane 


Equality of opportunity in public employment (Article 16) 
Si ee ie Fo op denat there shall be equality of opportunity for 
under the State, No. relating to employment or appointment to any. office 
baie . No citizen shall, on grounds only of religion, race, caste, 
aoe pen place of birth, residence or any of them, be ineligible for or 
mae ee in respect of any employment or office under the 
ae + g in this article shall prevent Parliament from making any 
w prescribing, in regard to a class or classes of employment or appoint- 
a to an office under the Government of, or any local or other authority 
ithin a state or Union Territory, any requirement as to residence within 
that state or Union Territory prior t such employment or appointment. 
Nothing in this article shall prevent the state from making any provision 
for the reservation of appointments or posts in favour of any backward 
class of citizens which, in the opinion of the state, is not adequately re- 
presented in the services under the state, Nothing in this article shall 


ee 


ae 
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affect the operation of any law which provides that the incumbent of an 
office in connection with the affairs of any religious or denominational in- 
stitution or any member of the governing body thereof shall be a person 
professing a particular religion or belonging to a particular denomination. 


Article 335 provides that the claims of the members of the Scheduled 
Castes and the Scheduled Tribes shall be taken into consideration, con- 
sistently with the maintenance of efficiency of administration, in the mak- 
ing of appointments to services and posts in connection with the affairs of 
the Union or of a State. Article $36 provides that during the first two 
years after the commencement of the Constitution, appointments of mem- 
bers of the Anglo-Indian community to posts in the railway, customs, postal 
and telegraph services of the Union shall be made on the same basis as 
immediately before 15th August, 1947. During every succeeding period of 
two years, the number of posts reserved for the members of the said com- 
munity in the said services shall, as nearly as possible, be less by 10 per 
cent than the numbers so reserved during the immediately preceding period 
of two years. At the end of ten years from the commencement of the 
Constitution, all such reseryations shall cease. Nothing in this article shall 
bar the appointment of members of the Anglo-Indian community to posts 
other than or in addition to those reserved for the community by this 
article, if such members are found qualified for appointment on merit as 
compared with members of other communities. 


General Manager, Southern Railway v. Rangachari (AIR 1962 S.C. 36) 


The High Court of Madras issued a writ of mandamus at the instance 
of the respondent restraining the appellants from giving effect to two cir- 
culars issued by the Railway Board reserving selection posts in Class II 
of the Railway Service in favour of the members of the Scheduled Castes 
and Scheduled Tribes with retrospective effect. An appeal was taken against 
the order to the Supreme Court. It was argued on behalf of the respon- 
dent that the Constitution made a clear distinction between Backward Class 
on the one hand and Scheduled Castes and Scheduled Tribes on the other, 
Article 16(4) applied only to reservation of posts at the stage of appoint- 
ment and not to posts for promotions after appointment, and therefore. 
the circulars fell outside the scope of Article 16(4) and contravened Article 
16(1). This was denied by the appellant, The first circular prescribed a 
quota of reservation for selection posts and gave retrospective effect to it, 
The second circular gave guidance and directions as to how the first cir- 
cular was to be implemented, It was held by the Supreme Court that the 
impugned circulars were within the ambit of Article 16(4) of the Constitu- 
tion and hence the appeal must succeed. Article 16(1) and 16(2) of the 
Constitution was intended to give effect to Article 14 and Article 1501) of 
the Constitution. Those articles formed part of the same constitutional 
code of guarantees and supplemented each other. Article 16(1) should be 
construed in a broad and general and not pedantic and technical way. So 
construed, “matters relating to employment” cannot mean merely matters 
prior to the act of appointment, nor can “appointment to any office” 
mean merely the initial appointment. but must include all matters relating 
to employment, whether prior or subsequent to the employment, that are 
either incidental to such employment or form part of its terms and con- 
ditions and also include promotions to a selection post. 


T. Devadasan v. Union of India (ATR 1964 S.C. 179) 
On September 13, 1950, the Government of India published a resolu- 
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tion indicating their policy in regard to communal representation in the 
services. It was stated that certain reservations for members of Scheduled 
Castes and Scheduled Tribes would provisionally be made in recruitment 
to posts and services under them. Supplementary instructions were issued 
on January 28, 1952. Those instructions provided for carrying forward 
vacancies for one year. As carrying forward the vacancies for one year 
proved to be inadequate to give adequate representation in the services to 
the members of the Scheduled Castes and Scheduled Tribes, an amendment 
was further made in 1955. The rule as modified provided that 173% of 
the total vacancies in a year would be reserved for being filled from amongst 
candidates belonging to the Scheduled Castes and Scheduled Tribes. If in 
any year suitable candidates were not available from those classes, the re- 
served seats were to be de-reserved, filled by candidate from other classes 
and a corresponding number of posts would be carried forward to the 
next year. The rule permitted a perpetual carry forward of unfilled 
reserved vacancies in the two years preceding the year of recruitment and 
provided an addition to them of 17$% of the total vacancies to be filled 
in the recruitment year. On the basis of reservation permitted by the carry- 
forward rule, out of 45 vacancies actually filled in 1961, 29 went to the 
members of the Scheduled Castes and Tribes. That came to about 64% 
of reservation. The question for consideration was whether the carry for- 
ward rule was unconstitutional either because its operation would practical- 
ly destroy the fundamental right guaranteed by Article 16(1) of the Con- 
stitution or because it was violative of the guarantee contained in Article 
14 of the Constitution. 


The Supreme Court held by majority that the carry-forward rule as 
sea i ue was bad age aod be struck down as invalid and uncon- 
utional. at was meant by equality in Article 14 was equality among 
equals. That did not provide for abiatate equality of sai ie to all 
persons in utter disregard of the differences such as age, sex, education, 
etc. While the aim of the Article was to ensure that invidious distinction 
or arbitrary discrimination would not be made by the state between a 
citizen and a citizen, that did not mean that reasonable classification was 
re aaa The members of the Scheduled Castes and Tribes were 
i a4) a in comparison with other communities. The purpose of Article 
cht sed Figs that such people should not be unduly handicapped in 
is rent eae under the state. That provision contemplated 
a k ion for appointments to such posts in favour of Backward 
asses who were not adequately represented in the services under the 
state. Where the state made a rule providing for the reservation of ap- 
Leal, and posts for such Backward Classes, that did not involve any 
violation of Article 14. Where the object of a rule was to make reason- 
able allowance for the backwardness of members of a class by reserving 
certain proportion of appointments for them in the public services of the 
state, what the state would be doing would be to provide the members of 
the Backward Classes with an Opportunity equal to that of the members 
of the more advanced classes in the matter of appointment to public ser- 
vices. If the reservation was so excessive that it practically denied a re- 
asonable opportunity for employment to members of other communities, 
it was open for a member of a more advanced class to complain that he 
had been denied equality by the State. The guarantee contained in Article 
16(1) was for ensuring equality of opportunity for all citizens relating to 
employment and to appointments to any office under the state. That 
meant that on every occasion for recruitment, the state should see that all 
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citizens were treated equally. Article 16(4) was by way of a proviso or an 
exception to Article 16(1). A proviso or an exception could not be s3 in- 
terpreted as to nullify or destroy the main provision. To hold that. un- 
limited reservation of appointments could be made under Artide 16(4) 
would, in effect, efface the guarantee contained in Article 16(1) or at best 
make it illusory. 


Abolition of Untouchability 

Article 17 provides that untouchability is abolished and its practice in 
any form is forbidden. The enforcement of any disability arising out of 
untouchability shall be an offence punishable in accordance with law. It is 
stated that this article was adopted with unanimity in the Constituent 
Assembly and there was acclamation and enthusiasm among the members. 
There were on that occasion cries of “Mahatma Gandhi Ki Jai”. 

Article 17 must be read with Article 35(a)(ii). which confers upon 
Parliament the exclusive power to make laws prescribing punishment for 
those acts which are declared to be offences under Part III of the Constitution. 
Article 35(b) continues the existing laws which provide for punishment 
for any act which is made an offence under Part III, subject to adaptation 
or modification under Article $72 of the Constitution. In exercise of the 
powers conferred by Article 35, Parliament of India has enacted the Un- 
touchability (Offences) Act, 1955. While speaking on the Bill, the Home 
Minister of India observed: “This cancer of untouchability has entered 
into the very vitals of our society. It is not only a blot on the Hindu re- 
ligion, but it has created intolerance, sectionalism and fissiparous tenden- 
cies. Many of the evils that we find in our society today are traceable 
to this heinous monstrosity. It was really strange that Hindus with their 
sublime philosophy and their merciful kind-heartedness even towards insects 
should have been party to such an intolerable dwarfing of manhood. Yet, 
untouchability has been there for centuries and we have now to atone for 
Wessels The idea of untouchability is entirely repugnant to the structure, 
spirit and provisions of the Constitution”. 


Section 3 of the Act provides that whoever on the ground of untouch- 
ability prevents any person from entering into a place of public worship 
which is open to other persons professing the same religion or belonging to 
the same religious denomination or any section thereof or from worshipping 
or offering prayers or performing any religious service in any place of 
public worship or bathing in or using the waters of any sacred tank, 
well, spring or water-course in the same manner and to the same extent as 
is permissible to other persons professing the same religion or belonging to 
the same religious denomination or any such section thereof shall be 
punishable with imprisonment which may extend to six months or with 
fine which may extend to Rs. 500 or with both. 


„Section 4 provides that whoever on ground of untouchability enforces 
against any person disability with regard to access to any shop, public re- 
staurant, hotel or place for public entertainment or the use of any utensils 
or other articles kept in any public restaurant, hostel, Dharamshala, Sarai, 
Musafirkhana for the use of the general public or of persons professing the 
same religion or belonging to the same religious denomination or any sec- 
tion thereof, or the practice of any profession or the carrying on of any 
occupation, trade or business, or the use of or access to any river, stream, 
spring, well, tank, bathing ghat, cremation ground, road, passage, ¢tc., which 
other members of the public or persons professing the same religion have a 
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right to use or have access to, or the use of or access to any place used for 
charitable or public purpose maintained wholly or partly out of state funds 
or dedicated to the use of general public or the enjoyment of any benefit 
under a charitable trust created for the benefit of the general public or of 
persons professing the same religion, or the use of or access to any public 
conveyance, or the construction, acquisition or occupation of any residential 
premises in any locality whatsoever, or the use of any Dharamshala, Sarai. 
or Musafirkhana which is open to general public, or the observance of any 
social or religious custom, usage or ceremony or taking part in religious 
procession or the use of jewellery and finery, shall be punishable with im- 
prisonment which may extend to six months or with fine which may ex- 
tend to Rs. 500 or both. A similar punishment is provided by Section 5 
for a person who on ground of untouchability refuses admission to any 
person to any hospital, dispensary, educational institution or hostel attached 
thereto or does any act which discriminates against any such person after 
admission to any of the aforesaid institutions. 


Section 6 provides that whoever on ground of untouchability refuses 
to sell any goods or to render any service to any person at the same time 
and place and on the same terms and conditions at or on which such goods 
are sold or services rendered to other persons in the ordinary course of 
business, shall be punishable with imprisonment which may extend to six 
months or with fine which may extend to Rs. 500 er both. A similar punish- 
ment is provided by Section 7 for a person who prevents any person from 
exercising any right accorded to him by reason of the abolition of untouch- 
ability, or molests, injures, annoys, obstructs or causes or attempts to cause 
to any person in the exercise of any such right, or molests, injures, annoys 
or boycotts any person by reason of his having exercised any such right, or 
molests, Injures, annoys, obstructs or attempts to cause obstruction to any 
person in the exercise of any such right, or molests, injures, annoys or boy- 
cotts any person by reason of his having exercised any such right, or by 
words spoken or written or by signs or visible representation or otherwise. 
incites or encourages any person or class of persons or public generally to 
practise untouchability in any form whatsoever, j 


According to Section 8, when a person i i ; ; 
i : ; wh ted of an offence 
under Section 6, holds any : Sines ulesibettook | 


fession, trade, calling or e 


s not reversed in appeal or 


revision, the Government may direct the suspension or resumption of the 


whole or any part of such grant. 


Section 14 provides that if any person committing an offence is a 
company, every person who at the time the offence was committed was in 
charge of and was responsible to the company for the conduct of the busi- 
ness of the company, shall be deemed to be guilty of the offence and 
shall be liable to be proceeded against and punished accord- 
ingly. However, the person shall not be liable to any punishment if 
he proves that the offence was committed without his knowledge or he 
exercised all due diligence to prevent the commission of such offence. 
Where an offence under this Act is committed with the consent of any 
director or manager, secretary or other officer he shall also be deemed to 
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be guilty of that offence and. shall be liable to be proceeded against and 
punished accordingly. Section 15 makes every offence under the Act cogniz- 
able and compoundable. According to Section 10,. punishment for abet- 
ment of an offence under the Act is the same.as for the offence itself. 
Section 11 provides for enhanced penalty for subsequent conviction. 


Section 16 declares in unmistakable terms that the provisions of this 
Act shall apply notwithstanding anything inconsistent contained in any 
other law for the time being in force or any custom or usage or any instru- 
ment having effect by virtue of any such law or any decree or order of any 
Court or authority. 

The constitutionality of the Untouchability (Offences) Act, 1955 was 
challenged in Banamali Das v. Pankhu Bhandari (AIR 1951 Cal. 167). 
In this case, Banamali Das lodged a complaint against Pankhu Bhandari 
that the accused had refused to cut the hair of the complainant and also to 
render similar service to others who belonged to the same caste as the com- 
plainant, his caste being that. of a cobbler. Proceedings were instituted 
against Pankhu Bhandari. His contention was that the Untouchability 
(Offences) Act was invalid as it placed unreasonable restriction on the exer- 
cise of his profession of a barber, It was also contended that the Act was 
discriminatory in its tendency. His contention was rejected by the High 
Court which observed that nothing in the Act cut down the right to carry 
on the profession of a barber. In the words of the High Court: “All it 
does is to prohibit him from discriminating between one Hindu and an- 
other in carrying out his duties as a barber. The Act compels him to serve 
all and really enlarges the scope of his services rather than restrict the 
same.....The citizens of India should not be subdivided, but should form 
a united body and that is an end that is rightly sought for by our law- 
making bodies. The makers of the Constitution have recognised it and 
have abolished untouchability and have also provided that there should be 
no discrimination only on the ground of caste or religion....The Act does 
not discriminate, but penalises and abolishes tendencies in Hindu society 
to discrimination.....It does not deny any person equality before law. 
It tends to make all persons equal in society and before the law and it can- 
a possibly be argued that this Act denies any person equal protection of 
aws,” 


_ In State v. Banwari (AIR 1951 All. 615), the U.P. Removal of Social 
Disabilities Act, 1947 was challenged by 5 barbers and two washermen. 
The High Court held that the applicants had no right to refuse to render 
their service on the ground that the person demanding their service be- 
longed to a scheduled caste. ; 


In P. S. Charya v. State of Madras (AIR 1956 Mad. 541), the High 
Court of Madras held that the Madras Temple Entry Authorisation Act; 
1947 as amended in 1949 was not repugnant to any of the provisions of 
the Constitution of India. To prevent certain classes of Hindus who 
Were once called depressed classes from entering into a public temple was 
certainly to practise untouchability. What was enacted in the Act of 1947 
was merely the fulfilment of the directive contained in Article 17 of the 
Constitution. 


No Titles 


ti „Article 18 provides that no title, not being 2 military or academic 
distinction, shall be conferred by the State. No citizen of India shall 
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accept any title from any foreign State. No person who is not a citizen 
of India shall, while he holds any office of profit or trust under the State, 
accept without the consent of the President, any title from any foreign 
State. No person holding any office of profit or trust under the State 
shall, without the consent of the President, accept any present, emolu- 
ment or office of any kind from or under any foreign State. 


In the Constituent Assembly, Dr. Ambedkar made the following 
observation on this article: “The non-acceptance of titles is a condition 
of continued citizenship. It is not a right. It is a duty imposed upon 
the citizen that if he continues to be a citizen of this country, then he 
must abide by certain conditions. One of the conditions is that he must 
not accept a title. If he did, it would be open to Parliament to decide 
by law what should be done to persons who violate the provisions of this 
ate One of the penalties may be that he may lose the right of citizen- 

ip.” 

There is a similar provision in the American Constitution which runs 
thus: “No title of nobility shall be granted by the United States and no 
person holding any office of profit or trust under them, shall, without 
the consent of the Congress, accept any present, emolument, office or title 
of any kind whatsoever from any king, prince or foreign state.” 


„The provision in the. American Constitution was made after the 
United States became independent of England after the American War 
of Independence. Likewise, Ireland made a similar provision in her Con- 
stitution after her independence from England. There was a similar pro- 
vision in the Gonstitution of Burma made after her independence after 
the Second World War. 


In spite of this specific provision in the Constitution, the Government 
of India has started the practice of conferring awards and distinctions on 
the people. The awards conferred by the Government are Bharat Ratna, 
Padma Vibhushan, Padma Bhushan and Padma Shri. Bharat Ratna or 
Jewel of India is the highest award given for outstanding work for the 
cue ne of art, literature and science and in recognition of public ser- 
Moa 0; the highest order. Padma Vibhushan is given for exceptional and 

istinctive service in any field, including services rendered by Government 

servants, Padma Bhushan is given for distinctive service of a high order 

be any field, including service rendered by Government servants. Padma 
ri is given for distinctive service in any field. 


When for the first time the Government of India started giving awards 
Pee joe to people, there was a mixed reaction. It ae Pome 
Sitution. Te wo etice, was against the spirit of Article 18 of the Con- 
wee pee painted out that these decorations were not in any way 
In spite of thi Pi onours conferred by the British Government in India. 
if pite of this, the pactice is continuing. Legal experts point out that 
if a matter is brought before the Supreme Court, it is bound to be decided 
Sone ae Present practice. It is bound to be held that while conferring 
a and distinctions, the Government of India is doing something 


Seven Freedoms (Article 19) 


Article 19 is a very important Article į soles ; 
D p in the Constitution. The right 

to freedom embodied in this Article is the product of 3 compromise be- 
tween two extremes. When India became independent, there was a de- 
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mand for the grant of unfettered right to freedom, The people of this 
country were sick of the restrictions imposed by the Government during 
the British days and they would like to finish them all. However, there 
was also a realisation that India was an infant State and she could grow 
only if there was stability in the country. That was not possible if every- 
one was allowed to do whatever he wanted to do. It was realised that 
while people must be given freedom, reasonable restrictions must be im- 
posed on that freedom. It is for this reason that the Drafting Committee 
of the Constitution chose a golden mean between the two extremes and the 
result was the present Article which was later on amended in 1951. 


Article 19 in the present form provides that all citizens shall have 
the right to freedom of speech and expression, to assemble peaca and 
without arms, to form associations or unions, to move freely throughout 
the territory of India, to reside in any part of the territory of India, 
to acquire, hold and dispose of property and to practise any pro- 
fession or to carry on any occupation, trade or business. How- 
ever, the right to freedom of speech and expression shall not affect 
the operation of any existing law or prevent the State from making any 
law in so far as such law imposes reasonable restrictions on the exercise 
of that right in the interests of the sovereignty and integrity of India, 
the security of the State, friendly relations with foreign States, public 
order, decency or morality, or in relation to contempt of Court, defama- 
tion or incitement to offence. Nothing in the right to assemble peaceably 
and without arms shall affect the operation of any existing law in so far 
as it imposes or prevents the State from making any law imposing in the 
interests of the sovereignty and integrity of India or public order reason- 
able restrictions on the exercise of that right. The right to form associ- 
ations and unions is subject to the operation of any existing law in so far 
as it imposes or prevents the State from making any law imposing in the 
interests of the sovereignty and integrity of India or public order or 
morality, reasonable restrictions. The right to move freely throughout 
the territory of India, to reside and settle in any part of the territory of 
India and to acquire, hold and dispose of property are subject to the 
operation of any existing law in so far as it imposes or prevents the State 
from making any law imposing reasonable restrictions either in the inter- 
ests of the general public or for the protection of the interests of any 
Scheduled Tribes. ‘The right to practise any profession or to carry on any 
occupation, trade or business is subject to the operation of any existing 
law in so far as it imposes or prevents the State from making any law 
imposing, in the interest of the general public, reasonable restrictions on 
the exercise of that right. Nothing in this right shall affect the operation 
of any existng law in so far as it relates to or prevents the State from 
making any law relating to the professional or technical qualifications 
necessary for practising any profession or carrying on any occupation, 
trade or business, or the carrying on by the State or by a Corporation 
owned or controlled by the State, of any trade, business, industry or ser- 
vice, whether to the exclusion, complete or partial, of citizens or other- 
wise. 


The term “reasonable restrictions” has been interpreted by the 
Supreme Court of India on various occasions. In Chintaman Rao v. State 
of Madhya Pradesh (AIR 1951 S.C. 118: 1950 SCR 759), the Supreme 
Court observed that “the determination by the Legislature of what con- 
stitutes a reasonable restriction is not final or conclusive. It is subject to 
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supervision by this Court. In the matter of fundamental rights the Supreme 
Court watches and guards the rights guaranteed by the Constitution and 
in exercising its functions, it:has the power to set aside an Act of the 
Legislature if it is in violation of the freedoms guaranteed by the Con- 
stitution”. It is not possible to formulate an effective test which. could 
enable a person to pronounce any: particular restriction to be reasonable or 
unreasonable, All the attendant circumstances have to be taken into con- 
sideration, It is not possible to dissociate the actual content of the res- 
triction from the manner of its imposition or the mode of putting it into 
practice. In the words of the Supreme Court, “The nature of the right 
alleged to have been infringed, the underlying purpose of the restriction 
imposed, the extent and urgency of the evils sought to be remedied there- 
by, the disproportion of the imposition, the prevailing conditions at the 
time, all enter into judicial verdict” (AIR 1950 S.C. 211). The test of 

reasonableness has to be applied to every individual statute attacked and - 
no abstract or general principles of reasonableness applicable in all the 
cases can be laid down. What is required is that the limitation imposed 
upon a person in the enjoyment of a right must not be arbitrary or of 
excessive nature beyond what is required in the interests of the public. 
There must be a proper balance between the freedom guaranteed and the 
social control permitted by Article 19. A law or order which confers 
arbitrary and uncontrolled power upon the executive in the matter of re- 
gulating trade or business in normal available commodities, cannot be 
held reasonable. Reasonableness of restriction must be both substantive 
and procedural. A State Legislature is within its power to decide what 


In State of Madras v. V. G. Row (1952 SCR 597: AIR 1952 S.C. 196), 
Chief Justice Patanjali Sastri observed: “It is important......... to bear 
in mind that the test of reasonableness, wherever prescribed, should be 
applied to each individual statute impugned, and no abstract standard or 
general pattern of reasonableness can be laid down as applicable to all 
os The nature of the right alleged to have been infringed, the under- 
Ying purpose of the restrictions imposed, the extent and urgency .of the 
pe sought to be remedied thereby, the disproportion of the imposition, 
pi prevailing conditions at the time, should all enter ‘into judicial ver- 
ict. In evaluating such elusive factors and forming their own conception 
of what is reasonable, in all the circumstances of a given case, it is inevit- 
able that the Social philosophy and the scale of values of the judges parti- 
cipating in the decision should play an important part, and the limit to 
their interference with legislative judgment in such cases can only be 
dictated by their sense of responsibility and self-restraint and the sobering 
reflection that the Constitution is meant not only for people of their way 
caval oh HH bi and that the Majority of the elected represen- 

have, in a isi i iti > restrictions 

ERA tise P rer ue the imposition of the restrictions, 
In Cooverjee B. Bharucha v. Excise Commissioner 1954 S.C. 220; 
1954 SCR 873), Chief Justice Mahajan said: e An dbeereninie the 
reasonableness of the restriction, regard must be had to the nature of the 
business... .Tt can also not be denied that the State has the power to 
prohibit trades which are illegal or immoral or injurious to the health 
and welfare of the public. Laws prohibiting trades in noxious’ or danger 
ous goods or trafficking in women cannot be held to be illegal as enacting 
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a prohibition and not a mere regulation, The nature of the business is, 
therefore, an important element in deciding the reasonableness of the res- 
trictions. The right of every citizen to pursue any lawful wade or business 
is obviously subject to such reasonable conditions as may be deemed by 
the governing authority..... essential to the safety, health, peace, order 
and morals of the community. Some occupations by the noise made in their 
pursuit, some by the odours they engender, and some by the dangers ac- 
companying them, require regulations as to the locality in which they may 
be conducted. Some by the dangerous character of the articles used, 
manufactured or sold, require also special qualifications in the parties per- 
mitted to use, manufacture or sell them.” 

In Brij Bhushan v. State of Delhi (AIR 1950 S.C. 129: 1950 SCR 605), 
an application under Article 32. of the Constitution was filed in the 
Supreme Court for the issue of writs, of certiorari and prohibition to the 
Chief Commissioner of Delhi with a view to examine the legality of and 
quash the order made by him in regard to an English Weekly of Delhi 
called the Organiser of which the first applicant was the printer and pub- 
lisher and the second the editor. The Chief Commissioner had passed an 
order under Section 7(1)(c) of the East Punjab Public Safety Act requiring 
the printer, publisher and editor of the paper to submit for scrutiny in dupli- 
cate, before publication, all communal matters and news and views about 
Pakistan including photographs and cartoons. The contention of the 
petitioners was that the orders of the Chief Commissioner infringed their 
fundamental right to freedom of speech and expression guaranteed to them 
under Article 19(1)(a) of the Constitution. The restrictions imposed were 
hot justified under Article 19(2) of the Constitution. 


The Supreme Court accepted the petition and Mr. Justice Patanjali 
Sastri (as he then was) observed in the course of his judgment that the im- 
position of pre-censorship on a journal is a restriction on the liberty of 
the press which is an essential part of the right to freedom of speech and 
expression. He also quoted with approval the view of Blackstone that 
‘the liberty of the press consists in laying no previous restraint upon pub- 
lications and not in freedom from censure for criminal matter when pub- 
lished. Every free man has an undoubted right to lay what sentiments he 
pleases before the public. To forbid this is to destroy the freedom of the 
press.” The Supreme Court quashed the order of the Chief Commis- 
sioner mentioned above. 


E In Romesh Thappar v. State of Madras (AIR 1950 S.C. 124: 1950 SCR 
594), the petitioner was the editor, printer and published of a journal 
called The Cross-Roads which was printed and published in Bombay, The 
Madras Government imposed a ban on the entry and circulation of that 
journal within the State of Madras. Mr. Thappar moyed the Supreme 
Court under Article $2 of the Constitution and challenged the order of the 
Madras Government on the ground that it was a violation of his funda- 
mental right of freedom of speech and expression as guaranteed by Article 
19(1) of the Constitution. His contention was accepted by the Supreme 
Court which held that the freedom of speech and expression included the 
propagation of ideas and that was possible only if freedom of circulation 
Was guaranteed. The Supreme Court aiso observed that’ unless a law 
restricting the freedom of speech and expression was directed solely 
against the undermining of the security of the State or its overthrow, that 
Taw could not fall within the reservation under Article 19(2) of the Con- 
stitution although the restrictions which it secks to impose might have 

conceived generally in the interest of public order. Article 19(2) 
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allowed the imposition of restrictions on the freedom of speech and ex- 
pression only in those cases where danger to public security was involved. 
An enactment which was capable of being applied to cases where no such 
danger arose, could not be held to be constitutional. Hence the Madras 
Maintenance of Public Order Act, 1949 which authorised the imposition 
of restrictions was void and unconstitutional. 


Following the decision of the Supreme Court in Romesh Thappar 
V. State of Madras, many High Courts in India gave decisions to the effect 
that even incitement to individual murder or promoting disaffection 
amongst classes could not be restricted under the permissive limits set in 
Article 19(2). The result was that an intolerable situation was created and 
the situation was remedied by amending the Constitution in 1951. Article 
19(2) was amended. The state was allowed to make laws with the object 
of imposing reasonable restrictions on the exercise of the rights conferred 
by Article 19(1) in the interests of the security of the state, friendly re- 
lations with foreign states, public order, decency or morality or in relation 
to contempt of court, defamation or incitement to an offence. 


In State of Bihar y. Shailabala Devi (AIR 1952 S.C. 329: 1952 SCR 
- 654), the facts were that the respondent was the keeper at all relevant 
times of the Bharati Press. A pamphlet under the heading “Sangram” 
was printed at the said press and was alleged to have been circulated in 
the town of Purulia. The Government of Bihar was of the view that the 
pamphlet contained objectionable matter and hence ordered the Press to 
furnish security in the sum of Rs. 2,000, The respondent applied to the 
High Court for setting aside the above order, The application was 
allowed by the High Court. The State of Bihar went in appeal to the 
Supreme Court. 


The Supreme Court held that Section 4(1)(a) of the Indian Press 
(Emergency Powers) Act, 1931 is not unconstitutional as the restrictions 
dimen d on freedom of speech and expression by the said section are solely 
directed against undermining the security of the State or the overthrow of 
it and are within the ambit of Article 19(2) of the Constitution. 


In Express Newspapers (Private) Limited v. Union of India (AIR 1958 
ma as 959 SCR 12), petitions were filed in the Supreme shen on be- 
dity of the We abe ai establishments in which the constitutional vali- 
Proctoew ine tant Journalists (Conditions of Service) and Miscellaneous 
Wages Board r 5 was questioned, The legality of the decision of the 

ge Board set up under the Act was also questioned. 


Si 

not violate Article 19(1)(g) of the Constituti it di 
crs jon as it did not lay down any 
uar eanoaple restrictions. The Act does not single out the press for laying 
prohibitive burdens on it. It does not restrict ts circulation. Jt does not 
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penalise the freedom of press with regard to its choice of its personnel. It 
does not prevent newspapers from being started. It does not compel the 
members to seek help from the Government. The Supreme Court also 
observed that the freedom of the members is an essential part of the free- 
dom of speech and expression guaranteed by Article 19(1)(a) and the press 
has the right of free propagation and free circulation without any pre- 
vious restraint on publication. 

In Sakal Papers (Private) Ltd. v- Union of India (AIR 1962 S.C. 305: 
1962-3 SCR 842), the facts were that the Newspaper (Price and Page) Act, 
1956 empowered the Central Government to regulate the prices of news- 
papers in relation to their pages and sizes and to regulate the allocation 
of space for advertising matter. Under this Act, the Central Government 
issued the Daily Newspaper (Price and Page) Order, 1960, and fixed the 
minimum number of pages that could be published by a newspaper accord- 
ing to the price charged. The Government also prescribed the number of 
supplements that could be issued by the newspaper. This Order was chal- 
lenged in the Supreme Court of India on the ground that it contravened 
Article 19(1)(a) of the Constitution. 


The contention of the petitioner was accepted by the Supreme Court 
and both the Newspaper (Price and Page) Act, 1956 and the Order issued 
under it in 1960 were held to be void as they violated Article 19(1)(a) of 
the Constitution and were not saved by Article 19(2). The Supreme Court 
pointed out that the freedom of speech and expression guaranteed by the 
Constitution also included the freedom of the press. In order to propagate 
his ideas, a citizen has the right to publish them, disseminate them and 
circulate them either by word of mouth or by writing. The right extended 
not merely to the matter which he was entitled to circulate, but also to the 
volume of circulation. The impugned Act and Order placed restraints on 
the latter aspect of the right. 


In Kameshwar Prasad v. State of Bihar (AIR 1962 S.C. 1166), the Gov- 
ernment of Bihar issued a notification which provided that no government 
servant shall participate in any demonstration or resort to any form of 
strike in connection with any matter pertaining to his conditions of ser- 
vice. The High Court held that the said notification put a reasonable res- 
traint on the guaranteed freedoms. The Supreme Court held that the rule 
which prohibited any form of demonstration for the redress of the grie- 
vances of the government servants violated the fundamental rights guaran- 
teed to them under Article 19(1)(a) and (d) of the Constitution and hence 
the impugned rule was unconstitutional and void. The said rule could 
nor be sustained under Article 19(2) and (3) of the Constitution. The 

ee Court pointed out that a demonstration is a visible manifestation 

a the feelings and sentiments of an individual or a group. It is a com- 
ee of one’s ideas to others to whom it is intended to be conveyed. 
= w in fact a form of speech or expression because a speech need not be 
y i as signs made by a dumb person may also be a form of speech. A 
a ent and disorderly demonstration is not saved by Article 19(1)(a) or 
). However, peaceful and orderly demonstrations are covered by free- 
oms guaranteed to individuals, 


Sa O. K. Ghosh v. E. X. Joseph (AIR 1963 S.C. 812), the respondent 
ae ine in the service of the Government of India, was also the Secretary 
“a hae Accounts Association. That Association was affiliated to the 

| India Non-gazetted Audit and Accounts Association. The latter As- 
sociation had been recognised by the Government but that recognition was 
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withdrawn in 1959. In spite of the withdrawal of recognition, the respon- 
dent continued to be its General Secretary and refused to disassociate him 
self from its activities although he was called upon to do so. He was 
served with a charge-sheet for having deliberately committed breach of Rule 
4(b) of the Central Civil Services (Conduct) Rules, 1955. After enquiry. 
@ notice was served on him to show cause why he should not be removed 
from service. The respondent filed a writ petition and prayed for a 
writ of certiorari. He also prayed for a writ of prohibition against the 
appellant prohibiting him from proceeding further with the departmental 
proceedings against him. The contention of the respondent was that 
Rules 4(a) and 4(b) were void in so far as they contravened the funda- 
mental rights guaranteed under Article 19(1), (b), (c) and (g). 


The High Court held that Rule 4(a) was wholly valid but Rule 4(b) 
was invalid. The Supreme Court held that Rule 4(a) in so far as it pro- 
hibited any form of demonstration was violative of the Government ser- 
vants’ fundamental rights under Article 19(1)(a) and (b). The Supreme 
Court also held that participation in demonstration organised for a strike 


19 which were neither reasonable nor in the interest of public order under 
Article 19(4), In granting or withdrawing recognition, the Government 
might be actuated by considerations other than those of efficiency or dis- 
cipline amongst the services or public order. ‘The restrictions imposed by 
Rule 4(b) violated Article 19(1)(c) and must be held to be invalid, 


In State of Madras y. V. G. Row (AIR 1962 $.C. 196), the Supreme 
Court held that Section 15(2)(b) of the Indian Criminal Law (Amendment) 
Act, 1908 48 amended imposed restrictions on. the fundamental right to 
form associations which were not reasonable within the meaning of Article 
19(4) and hence the, same was unconstitutional and void: The funda- 
mental right to form associations or unions guaranteed by the Constitu- 
tion as such has wide and varied scope for its exercise and its curtailment 
was fraught with such potential reactions in religious, political and econo- 
mic fields that the vesting of the authority in the Government to impose 
ths ts on ea right, without allowing the grounds of such imposition 
re a y tested in a judicial enquiry, was a strong element which can be 

into account in judging the reasonableness -of restrictions imposed 
on the fundamental right under Article 19(1)(c). 


In P, Balakotaiah v. Union of Indi x : 

y 3 ` ia (AIR 1958 S.C, 232), it was con- 

Pgh ee that the Railway Services (Safeguarding of National Security) Rules, 
stich p(s ie Articles 14, 19(1)(c) and $11 of the Constitution and as 
a h i ae Services were void. "The Supreme Court held 
at the words Subversive activities” occurring in’ Rule} were sufficiently 

A classification and the rules were not 
repugnant to Article 14 of the Constitution, It was also pointed out that 


In Chiranjitlal Choudhry v Union of India : 0 
Phone a (AIR 195! S.C. 41: 195 
SCR 869), the facts were that Parliament passed the Sholapur Spinning 
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and Weaving (Emergency Provisions) Act, 1950. Under that Act, the 
Sholapur Spinning and Weaving Company was taken over by the Govern- 
ment in order to avoid its closing down on account of its mismanagement. 
Another reason given for the taking over of the Company was that the in- 
terest of the workers had to be protected and the supply of the goods 
produced by the company for the use of the general public was also to be 
maintained. The petitioner challenged the validity of the Act on the 
ground that his right as a shareholder to hold, acquire or dispose of pro- 
perty in his shares of the Company was restricted by the above-mentioned 
legislation and the restriction imposed on his fundamental right was an 
unreasonable one. 


His contention was rejected by the Supreme Court. It was held that 
the petitioner still held the shares and he could dispose them of if he so 
desired. Even if the disabilities imposed by the Act were restrictions on 
his proprietary rights, those could be justified on the ground that those 
were in the interest of the general public, viz, to secure the supply of the 
commodity to the public and to prevent unemployment amongst a section 
of the people. 


in Rashid Ahmed v. The Municipal Board, Kirana (AIR 1950 S.C. 
163: 1950 SCR 566), a bye-law was passed by the Municipal Board of 
Kirana which provided that no person shall establish any new market or 
place for wholesale transactions without obtaining the previous permis- 
sion of the Board and no person shall sell or expose for sale any vegetable, 
fruit, etc, at any place other than that fixed by the Board for that pur- 
pose. Another byelaw permitted the Board to grant a monopoly to a 
contractor to deal in wholesale transactions at the place fixed as a market. 
In anticipation of these bye-laws, the monopoly right to do wholesale busi- 
ness in vegetables for 3 years was auctioned by the Board and granted to 
the highest bidder and a place was also fixed as the market where such 
business could be carried on. 


The petitioner had been carrying on wholesale business in vegetables 
at a rented shop within the Municipality for 2 years before the bye-laws 
came into force. He applied for a licence to carry on his business at his 
shop but the licence was refused on the ground. that there was no pro- 
vision in the bye-laws authorizing grant of any such licence. He was also 
prosecuted for the contravention of the bye-laws. It was under these cir- 
cumstances that he applied under Article 32 of the Constitution for the 
enforcement of his fundamental right as a citizen to carry on his business 
bel was guaranteed to him under Article 19(1) of the Constitution of 
ndia. t 


His contention was accepted by the Supreme Court which held that 
the prohibition under the bye-laws became absolute in the absence of any 
provision authorising the issue of a licence. After granting the monopoly, 
it was not within the power of the Municipal Board to grant a licence to 
the petitioner. The Supreme Court held that the restrictions imposed 
under bye-laws were not reasonable within the meaning of Article 19(6) 
of the Constitution, and hence the bye-laws were void and the prosecution 
of the. petitioner was illegal. The fact that the Constitution came into 
force only after the bye-laws had come into force did not affect the right 
of the petitioner to carry on his business. 


In Mohammad Hanif Quareshi and Others v. State of Bihar (AIR 
1958 S.C. 781: 1959 SGR 629), the facts were that the Bihar Preservation 
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zod Improvement of Animals Act, 1955 a total ban on the daughter of 
all categories of animals of the species of bovine cattle The U.P. Preven 
tion of Act, 1955 put a total ban on the slaughter of cows 
and her bulls, bullocks, calves, etc. The CP, and Berar 
Animal Act, 1949 placed a total ban on the slaughter of cows, 
their calves, bulls, bullocks, etc. No exception was made in any of these 
Acts permitting the slaughter of catie even for bona fide religious pur 
poses. These Acts were enacted in pursuance of the Directive Princi 
Of State Policy contained in Article 48 of the Constitution. The petitioners 
who were Muslims and were carrying on the trade of butchers, challenged 
the constitutional validity of these Acts on the ground that they infringed 
their fundamental rights guaranteed to them under Articles 14, 19(1)(g) 
and 25 of the Constitution, The contention of the respondents was that 
the impugned Acts were constitutional and valid as they were made in 
fomemance with the directive principles of the Constitution, 

‘The Supreme Court held that a total ban on the slaughter of cows 
shill ages and calves of cows or she-buffalocs, male and female, was reason. 
able valid. Likewise, a total ban the slaughter of she-buffaloes or 


on 
or working bullocks, as long as were capable of being 
as milch or t cattle, was Baahi daa valid However, a 
ban on the of she-buffaloes, bulls and bullocks after they 
to yielding milk or of breeding or working as draught 
interest of the general public and was invalid. The 
on the Id day did not violate the funda- 
Article 25 as it had not been estab- 
that the sacrifice of a cow on that day was an obligatory overt act 
his religious belief and idea. 
The directive pri iple in Article 48 for taking Steps for preventing 
quite explicit and positive and contemplates a 
several categories of animals Specified therein, 
other cattle which answer the description of 
. The protection is confined only to cows and 
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s presently or potentially capable of 
Wie hank st ol doing work 1 draught cattle bt, doc mt hand oo 
arts wan “The aime. were milch or draught cattle but which have ceased 
the Constitution have to cain Pi, Of State policy set out in Part IV of 
mental rights in Part moo Tun as subsidiary to the funda- 


The impugned Acts which affected ont 
y the butchers who slaughtered 
pene tac ar butchers „who slaughtered sheep or goats, did Erie a 
a. Constitution. The different categories of animals being 
fulness to sreka A AO into separate groups on the basis of their we 
in distinee mse accord ne Who Rill exch category may also be placed 
oa ef dai ccording to the effect produced on society by the carrying 
telligible dienas os occupations. This classification is based on an in- 
distinguishes them font Pisces the petitioners in a well-defined class and 
ferentia has a close enaiis povara EEL Piurand peels! 
i ject sought to be achieved by 
the impugned Acts, namely, the preservation, eon and improvement 
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even on the consideration of what is reasonable from the point of view 
ol the penon or persons on whom the restrictions are imposed. What the 
Court bas to do is to consider whether the reurictions imposed are reason 
able in the interests of the general public, The test of reasonableness has 
been laid down in State of Madras v. V.G., Row (1952 SCR 587 at 602). 


it should also be remembered that the legislature is the best judge of 
what is good for the community. hove. Hiran uation an- 
not be decided on the grounds of the sent of a section of the people, 
it has to be taken into consideration, Falan Aeda of the elements, 
in arriving at a judicial verdict as to the of the restrictions. 

The effect of the impugned Acts on the fundamental rights of the 
petitioners under Article 19(1 is direct and instantaneous as soon as the 
Acts are brought into force, and it has to be determined whether they can 
be justified under clause (6) of Article 19. The country is in short supply 
of milch cattle, breeding bulls and working bullocks, and a total ban on 
the slaughter of these which are essential to the national economy for the 
supply of milk, agricultural working power and manure is a reasonable 
restriction in the interests of the general public, But a total ban on the 
slaughter of useless cattle, which involves a wasteful drain on the nation’s 
cattle feed which is itself in short supply and which would deprive the use- 
ful cattle of much neeeded nourishment, cannot be justified as being in 
the interests of the general public. 

After the decision of the Supreme Court in Mohd. Hanif Quareshi’s 
case, the legislatures of Bihar, U.P. and Madhya Pradesh enacted the mini- 
mum age of animals to be slaughtered. The Bihar Act ibited the 
daughter of a bull, bullock or she-buffalo unless the animal was over 25 
years of age and it became useless. Under the U.P. Act, slaughter of a 
bull or bullock was permitted only if it was over 20 years of age and was 
permanently unfit. Under the M.P. Act, slaughter of a bull, bullock or 
buffalo, except upon a certificate issued by the competent authority, was 
prohibited. ‘The certificate would not be issued unless the animal was 
over 20 years of age and was unfit for work or breeding. 

In Abdul Hakim Quaraishi v. State of Bihar (AIR 1961 S.C. 448: 
1961-2 SCR 610), the Supreme Court held that the ban on the slaughter 
of bulls, bullocks and she-buffaloes below the age of 20 or 25 was not a 
teasonable restriction in the interests of the general public and was void. 
It was pointed out that a bull, bullock or buffalo did not remain useful 
after it was 15 years old and whatever little use it may have then was 
greatly offset by the economic disadvantages of feeding and maintaining 
unserviceable cattle. The relevant provisions in the Bihar, U.P. and M.P. 
Acts were declared invalid. eae oe 

In Mohd. Faruk v. State of M.P. (AIR 1970 S.C, 93), the petitioner 
who carried on the vocation of saeig bones pr hees eet 
pur prayed for a declaration by the Supreme Cou < e 
dated 13th January, 1967, by sich whe slaughter of bulls and bullocks 
within the municipality of Jabalpur was banned, infringed the fundamen- 
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considering the validity of a law imposing prohibition on the carrying on 
of a business or profession, it must attempt an evaluation of its direct 
and immediate impact upon the fundamental rights of the citizens affect- 
ed thereby and the larger public interest sought to be ensured in the 
light of the object sought to be achieved, the necessity to restrict the citi- 
zen’s freedom, the inherent pernicious nature of the act prohibited or its 
capacity or tendency to be harmful to the general public, the possibility 
of achieving the object by imposing a less drastic restraint and in the 
absence of exceptional situations such as the prevalence of state of emer- 
gency, national or local, or the necessity to maintain essential supplies, or 
the necessity to stop activities inherently dangerous, the existence of a 
machinery to satisfy the administrative authority that no case for imposing 
a restriction is made out or that a less drastic restriction may ensure the 
object intended to be achieved. 


The Supreme Court also observed that the sentiments of a section of 
the people may be hurt by permitting slaughter of bulls and bullocks in 
premises maintained by a local authority. However, a prohibition impos- 
ed on the exercise of a fundamental right to carry on an occupation, trade 
or business will not be regarded as reasonable, if it is imposed not in the 
interest of the general public but merely to respect the susceptibilities and 
sentiments of a section of the people whose way of life, belief or thought 
is not the same as that of the claimant. 


Article 20 


Article 20 provides that no person shall be convicted of any offence 
except for violation of a law in force at the time of the commission of the 
act charged as an offence, nor be subjected to a penalty greater than that 
which might have been inflicted under the law in force at the time of 
the commission of the offence. No person shall be prosecuted and punish- 
ed for the same offence more than once. No person accused of any 
offence shall be compelled to be a witness against himself. 


These Provisions are very important so that a person is not punished 
for doing something which was not an offence in the eye of law when it 
was done and was made an offence later on. It is also a safeguard that 
no person shall be punished twice for the same offence. It is rightly said 
that these guarantees establish “the primacy of law over the passions of 


y In Kedar Nath Bajoria v. State of West Bengal (AIR 1953 S.C. 404), 
the Supreme Court rightly pointed that a person could not be convicted 
for something done by him in 1947 which was made an offence in 1949. 
In the words of the Supreme Court, “What is prohibited in Article 20 
n the conviction of a person or his subjection to a penalty under ex post 
pita che E oe the article is not confined to the pass- 

idity of the law, icti z 
N SRA ape AARI extends to the conviction or the sen: 


effect, therefore, (should) be given to the words used in the article. Nor 
does such a construction result in givi 


stitution in respect of an ex post 
Constitution law or a pre-Constitution law” 


A similar view was taken by the Supreme Court i Hathi Singh Manu- 
facturing Co. v. Union of India (AIR 71960 sc 998: 1960-3 SCR 528). 


O a rc lo SC 
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In Rao Shiv Bahadur Singh v. State of Vindhya Pradesh (AIR 1953 
S.C. 394: 1954 SCR 1098), the Supreme Court held that what was pro- 
hibited under Article 20 was only conviction or sentence agaist an ex 
post facto law and not trial thereof. Such trial under a procedure dif- 
ferent from what obtained at the time of the commission of the offence 
or by a court different from that which had competence at the time, can- 
not ipso facto be held to be unconstitutional. A person accused of the 
commission of an offence has no fundamental right to trial by a particular 
court or by a particular procedure in so far as any constitutional objec- 
tion by way of discrimination or violation of any other fundamental right 
may be involved. Article 20(1) in its broad import has been enacted to 
prohibit convictions and sentences under ex post facto laws. This article 
must be taken to prohibit all convictions or subjections to penalty after 
the Constitution in respect of ex post facto laws whether the same was 
a post-Constitution or a pre-Constitution law. The phrase “law in force” 
as used in Article 20(1) must be understood in its natural sense as being 
the law in force in fact in existence and in operation at the time of the 
commission of the offence as distinct from the law “deemed” to have be- 
come operative by virtue of the power of the legislature to pass retro- 
spective laws. 


In Maqbool Hussain v. State of Bombay (AIR 1953 S.C. 325: 1953 
SCR 730), the appellant was a citizen of India and he arrived at Santa 
Cruz airport on 6th November, 1949. On landing he did not declare 
that he had brought gold with him. On search it was found that he had 
brought 107.2 tolas of gold. The Customs authorities took action against 
hirn under Section 167(8) of the Sea Customs Act and confiscated the 
gold. A complaint was filed against the appellant under Section 8 of the 
Foreign Exchange Regulation Act. The contention of the appellant was 
that his prosecution was in violation of the Article 20(2) of the Constitu- 
tion. This contention was rejected by the Supreme Court. It was point- 
ed out that when the Customs authorities confiscated the gold, neither the 
proceedings taken before the Customs authorities constituted prosecution 
of the appellant nor did the order of confiscation constitute a punishment 
inflicted by a court or judicial tribunal on the appellant: It could not 
be said that the appellant was prosecuted and punished before the Cus- 
toms authorities for the same offence with which he was charged before 
the Chief Presidency Magistrate, Bombay, in the complaint which was filed 
against him. In the words of the Supreme Court, “In order that the pro- 
tection of Article 20(2) be invoked by a citizen, there must have been a 
Prosecution and punishment in respect of the same offence before a court 
of law or a tribunal, required by law to decide the matters in question 
judicially on evidence, on oath which it must be authorized by law to 
administer and not before a tribunal which entertains a departmental or 
an administrative enquiry even though set up by a statute but not requir- 
ed to proceed on legal evidence on oath”, 


In Thomas Dana v. State of Punjab (AIR 1959 S.C. $75: 1959 Supp. 
1 SCR 274), the petitioners were apprehended while attempting to smug- 
gle Indian and foreign exchange and other contraband goods out of 
India. Proceedings were taken against them under Section 167(8) of the 
Sea Customs Act. On a subsequent complaint made by the Customs 
authorities on the same facts, the petitioners were convicted and sentenc- 
ed to various terms of imprisonment under Section 167(81) of the Sea 
Customs Act, Section 120-B of the Indian Penal Code and Section 23 and 
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Section 23-B of the Foreign Exchange Regulation Act. It was contended 
that the orders of conviction and sentence passed against them infringed 
the constitutional protection against double jeopardy guaranteed by Arti- 
cle 20(2) of the Constitution. Their plea was rejected by the Supreme 
Court which held that in order to sustain the plea of double jeopardy, 
it was necessary to show that there was a previous prosecution, a punish- 
ment and that also for the same offence. Unless all the 8 conditions were 
fulfilled, Article 20(2) did not apply. The word ‘prosecution’ implied a 
proceeding of a criminal nature either before a court or a judicial tribu- 
nal. A penalty of confiscation under Section 167(8) of the Sea Customs 
Act was not a punishment within the meaning of Article 29(2) of the Con- 
stitution. The Customs authorities were not invested with the powers of 
a criminal court and any order passed by them was in the interest of 
revenue and was not a bar to criminal prosecution. The petitioners were 
not being put to double jeopardy. 


The facts were similar in Leo Roy Frey v. The Superintendent, Dis- 
trict Jail, Amritsar (ATR 1958 S.C. 119: 1958 SCR 822). In that case, 
the petitioners were found guilty under Section 167(8) of the Sea Customs 
Act and the currency and other goods recovered from their possession 
were confiscated and heavy personal penalties were imposed on them by 
the Collector. Later on, they were prosecuted in a criminal court under 
the Sea Customs Act, Foreign Exchange Regulation Act, etc. They ap- 
plied to the Supreme Court under Article 32 of the Constitution for 
quashing the criminal proceedings against them on the ground of double 
jeopardy. The Supreme Court held that there was no violation of Arti- 
cle 20(2) of the Constitution. ‘The proceedings under Section 167(8) of 
the Sea Customs Act were not criminal proceedings. Their writ petitions 
were dismissed. ý 


Article 21 


nar 21 provides that no person shall be deprived of his life of 
personal liberty except according to the procedure established by law. 

It has rightly been pointed out that although thi icle i of 
the shortest in the PE rahi Side toca iaa 


the Constituent Assembly. Originally, the Article provided that “no per- 


cess of law”. When this change w. i A 
there was a lot of hue and ge was made by the Drafting Committee, 


Thakur Das Bhargava advocat 
clause in these words: “We want two bulwarks for our liberties. One 


I want the judiciary to be 
tice and the people to be 
otecting wings”. A similar 


would only have meaning 


the conviction has been according to law or according to proper proce- 
dure but the procedure as well as the 


> substantive parts of the law are 
such as would be proper and justified by the circumstances of the case- 
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We want to set up a democracy and the essence of democracy is that a 
balance must be struck between individual liberty on the one hand and 
social control on the other. We must not forget that the majority is 
more anxious to establish social control than to serve individual liberty. 
Some scheme, therefore, must be devised to adjust the needs of individual 
liberty and the demands of social control”, Dr. Ambedkar summarised 
the arguments on both sides in these words, “We are, therefore, placed 
in between two difficult positions. One is to give the judiciary the auth- 
ority to sit in judgment over the will of the legislature and to question 
the law made by the legislature on the ground that it is not good law, 
in consonance with fundamental principles. Is that a desirable prin- 
ciple? The second position is that the legislature ought to be trusted 
not to make bad laws. It is very difficult to come to any definite con- 
clusion. There are dangers on both sides. For myself, I cannot alto- 
gether omit the. possibility of a legislature packed by party men making 
laws which may abrogate or violate what we regard as certain fundamen- 
tal principles affecting the life and liberty of the individual. At the same 
time, I do not see how five or six gentlemen sitting in the Federal or 
Supreme Court examining laws made by the legislature, and by the dint 
of their own individual conscience or their bias or prejudices, be trusted 
to determine which law is good and which law is bad. It is rather a 
case where a man has to sail between Charybdis and Scilla and I, there- 
fore, would not say anything. I would leaye it to the House to deter- 
mine in any way it likes.” 


Ultimately, the Constituent Assembly decided in favour of the change 
made by the Drafting Committee. The members of the Constituent As- 
sembly were influenced by the provisions of the Constitution of Japan of 
1946 which omitted the phrase “due process of law” and included the 
phrase “procedure established by law”. Moreover, it was found that there 
was a lot of uncertainty about the meaning of the phrase “due process 
of law” and the fathers of the Indian Constitution wanted to avoid it. 
The members of the Constituent Assembly were not prepared to allow 
the judiciary to become a super-legislature. 


In Kharak Singh v. State of U.P. (AIR 1963 S.C. 1295: 1964, 1 SCR 
332), the petitioner was challaned in a dacoity case but was released as 
there was no evidence against him. The Police opened a history sheet 
aginst him. He was put under surveillance as defined in Regulation 236 
of the U.P. Police Regulations. Policemen were posted near his house 
to watch his movements and those of his friends and associates who went 
to his house. They entered his house in the night and woke him up 
to ascertain whether he was in the house and thereby disturbed his sleep 
and rest. The officials not below the rank of Sub-Inspector made en- 
quiries from others as regards his habits, associations, income, expenses and 
Occupation. They got information from others as regards his entire way 
of life. The Constables and Chowkidars traced his movements, shadowed 

ım and made reports to their superiors. 


_ The petitoner filed a writ petiton under Article $2 of the Constitu- 
tion in which he challenged the validity of Chapter XX of U.P. Police 
Regulations in which Regulation 236 also occurs. The defence of the 
respondent was that the impugned regulations did not constitute an in- 
fringement of any of the freedoms guaranteed by Part ITI of the Constitu- 
tion and even if they were, they had been framed in the interests of 
general public and public order and to enable the police to discharge its 
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duty in a more efficient manner and hence were reasonable restrictions 
on that freedom. It was conceded that there was no law which imposed 
restrictions on bad characters. 


The Supreme Court held by majority that out of the five kinds of sur- 
veillance referred in Regulation 236, the part dealing with domiciliary visits 
was violative of Article 21 of the Constitution and as there was no law 
on which the same could be justified, it must be struck down as unconsti- 
tutional and the petitioner was entitled to a writ of mandamus directing 
the respondent not to continue domiciliary visits at night. The other 
matters constituting surveillance were not unconstitutional. 


The Supreme Court also held that the secret picketing of the houses 
of the suspects could not in any material or palpable form affect either 
the right on the part of the suspect to move freely or to deprive him 
of his personal liberty within the meaning of Article 21. In dealing with 
a fundamental right such as the right to free movement or personal 
liberty, that only can constitute an infringement which is both direct as 
well as tangible. It could not be that under these freedoms the Constitu- 
tion-makers intended to protect or protected mere personal sensitiveness. 
The freedom guaranteed by Article 19(1)(d) was not infringed by a watch 
being kept over the movements of the suspect. Article 21 was also not 
applicable. The suspect had the liberty to answer or not to answer the 
questions put to him by the police and no law provided for any civil or 
criminal lability if the suspect refused to answer a question or remained 
silent, The right of privacy is not a guaranteed right under our Constitu- 
tion and, therefore, the attempt to ascertain the movements of an indivi- 
dual is merely a manner in which privacy is invaded and is not an 
infringement of a fundamental right guaranteed in Part III. 


Article 22 


5 Article 22 provides that no person who is arrested shall be detained 
in custody without being informed, as soon as may be, of the grounds 
for such arrest nor shall he be denied the right to consult and to be 
defended by a legal practitioner of his choice. Every person who is 
arrested and. detained in custody shall be produced before the nearest 
magistrate within a period of 24 hours of such arrest excluding the time 
necessary for the journey from the place of arrest to the court of the 
magistrate. No such person shall be detained in custody beyond the said 
period without the authority of the magistrate. Nothing in this Article 
shall apply to a person who for the time being is an enemy alien or to any 
person who is arrested or detained under eny law providing for preventive 
detention. No law providing for preventive detention shall authorise 
the retention of a person for a longer period than three months unless 
an Advisory Board consisting of persons who are*or have been or are 
qualified to be appointed as judges of the High Court, has reported before 
the expiration of the said period of three months that there is in its 
opinion sufficient cause for such detention. Nothing in Article 22(4) 
shall authorise the detention of any person beyond the maximum period 
prescribed by any law made by Parliament under Article 22(7)(b). No 
person is to be detaind except in accordance with the provisions of any 
law made by Parliament under Article 22(7)(a) and (b). When any person is 
detained in pursuance of an order made under any law providing for 
preventive detention, the authority making the order shall, as soon as 
may be, communicate to such person the grounds on which the order has 
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been made and shall afford him the earliest opportunity of making a re- 
presentation against the order. Nothing in Article 22(5) shall require the 
authority making any such order to disclose facts which such authority 
considers to be against the public interest to disclose. Article 22(7) pro- 
vides that Parliament may by law prescribe the circumstances under which 
and the class or classes of cases in. which a person may be detained for 
a period longer than three months under any law providing for preventive 
detention without obtaining the opinion of an Advisory Board in accord- 
ance with the provisions of Article 22(4)(a). Parliament may also pre- 
scribe by law the maximum period for which any person may in any 
class or classes of cases be detained under any law providing for preventive 
detention and the procedure to be followed by an Advisory Board. 


It is to be observed that Article 22 did not exist in the draft Constitu- 
tion. It was added towards the end of the deliberations of the Constituent 
Assembly. The reasons leading to the incorporation of this Article in the Con- 
stitution was explained by Dr. Ambedkar in the Constituent Assembly. He 
pointed out that Article 21 of the Constitution had been violently cri- 
ticised by the public outside as it merely prevented the executive from 
making an arrest. All that was necessary-was to have a law allowing 
arrest and that law need not be subject to any conditions or limitations. 
It was felt that while this matter was included in the Chapter on Funda- 
mental Rights, Parliament was being given a carte blanche to make and pro- 
vide for the arrest of any person under any circumstances as Parliament may 
think fit. What was being done by Article 22 was a sort of a compensa- 
tion for what was done in Article 21. The Constituent Assembly was 
providing the substance of “due process” by the introduction of Article 
22. This Article merely lifted from the Code of Criminal Procedure two 
ef the most fundamental principles which every civilised country followed 
as principles of international justice. By making them a part of the Con- 
stitution, the Constituent Assembly was making a fundamental change by 
putting a limitation on the authority of both Parliament and state legis- 
latures not to abrogate those provisions. The view of Dr. Ambedkar ‘was 
that the provisions made in Article 22 were sufficient against illegal and 
arbitrary arrests. 


In spite of this, there was a lot of criticism of this Article. Sir 
Bakshi Tek Chand attacked the provisions in this Article in these words: 
“I will ask Dr. Ambedkar and Mr. Munshi and Sir Alladi and others if 
there is any written Constitution in the world in which there is provi- 
sion for detention of persons without trial in this manner in normal times?” 


The reply of Dr. Ambedkar was: “If all of us follow purely consti- 
tutional methods to achieve our objective, I think the situation would 
have been different and probably the necessity of having preventive deten- 
tion might not be there at all. But I think in making a law we ought 
to take*into consideration the worst and not the best..... There may be 
many parties and persons who may not be patient enough to follow 
constitutional methods but are impatient in reaching their objec- 
tive and if for that purpose (they) resort to unconstitutional methods, 
then there may be a large number of people who may have to be detained 
by the Executive. In such a situation, would it be possible for the Execu- 
tive to prepare the cases and do all that is necessary to satisfy the elaborate 
legal procedure prescribed? Is it practicable?” 


__A few general observations may be made about the preventive deten- 
tion provided in Article 22 of the Constitution. The first thing to be 
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noticed is that such detention can take place not only in times of war 
or emergency but even in normal and peaceful times. Secondly, no person 
is to be kept in detention without taking the opinion of an Advisory 
Board. The jurisdiction of the Board is compulsory. If a case is re- 
ferred to the Board, and the latter is of the opinion that there is no 
sufficient cause for detaining the person concerned for more than 3 months 
that person must be released. The Indian law in this respect differs from 
the English law under which it is not obligatory for the Home Secretary 
to release the detenu even if the Advisory Committee advises to that effect. 
Under the Offences against the State Act, 1939, the Irish law provided 
detention without trial. However, any detained person could apply to 
the Commission of Enquiry for consideration of his case. In the third 
place, there is no limitation on the power of Parliament to pass a law 
which dispenses with the requirement of an Advisory Board in most 
cases of preventive detention. Such a thing was actually done by the 
Preventive Detention Act, 1950. Parliament was also authorised to fix the 
maximum period of detention of any class of persons. The judiciary was 
not given any power to go into the truth or otherwise of the grounds of 
detention furnished to the detenu by the detaining authority. 


_ A distinction may be made between punitive detention and preven- 
tive detention. While the object of punitive detention is to punish 2 
person for what he has done, the object of preventive detention is to 
prevent an individual not only from acting in a particular manner but 
also from achieving a particular object. In the words of the Supreme 
Court, “A person is punitively detained only after a trial for committing 


An order of detention can be attack: i 
4 ed on any of the following 
grounds: (1) The order is not by an officer or an authority competent to 


fides on the part of detaining authority, It has not applied its mind to 


not disclose any reason justifying detention. (5 The object of the order 
is to prevent a person from being released cyan (6) The absence of 
a oaneation between detention and maintenance of public order for 
lich detention is ordered. (7) The ground for detention is investigation 
of a crime. (8) The person against whom the order of detention is. pass- 
ed is already in jail awaiting his trial, (9) The grounds of detention are 
vague and indefinite, and not clear and precise and the detenu is thus 
not in a position to challenge his detention, (10) The grounds are far- 


fetched and have no real a i i 
nd approximate c i i essit 
or detenane pp onnection with the necessity 


Preventive Detention Act (1950) 


: The Preventive Detention Act was passed by the Parliament of India 
in 1950. Section 3 of the Act laid down the conditions under which an 
order of detention could be passed by the Central Government or a State 
Government. In the case of a foreigner, an order of detention could be 


Te 
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passed with a view to regulate the continued presence of the foreigner in 
India or for his expulsion from India, In the case of any other person, 
the Central Government or State Government could pass an order of de- 
tention with a view to prevent him from acting in a manner prejudicial 
to the defénce of India, relations of India with foreign powers, the secur- 
ity of India, the security of the state or the maintenance of public order 
or the maintenance of supplies and services essential to the community. 
The same section empowered the District Magistrates, Additional District 
Magistrates specially empowered by the State Government, the Commis- 
sioners of Police for Bombay, Calcutta, Madras or Hyderabad and Col- 
lectors in the State of Hyderabad to pass orders of detention. However, 
when an order of detention was passed by such an officer, it was his duty 
to report forthwith the fact of detention to the State Government to 
which he was subordinate, together with the grounds on which the order 
was passed and such other particulars as in his opinion had a bearing on 
the matter. The order of detention made by an officer had to be con- 
firmed within 12 days by the State Government concerned. When an 
order was made or approved by the State Government, the latter was re- 
quired, as soon as possible, to report that fact to the Central Government 
together with all the relevant facts. An order of detention could be exe- 
cuted at any place in India. Every person in respect of whom an order 
of detention was made was liable to be detained at any place specified by 
the State Government and he could be removed from one place of deten- 
tion to another place of detention whether that place was within or out- 
side the state. If a person was to be sent to another state, the approval 
of that state had to be taken. No order of detention was to be considered 
invalid or inoperative on the ground that the person to be detained was 
outside the limits of the- territorial jurisdiction of the Government or 
— making the order or the place of detention was outside the state 
amits. 


Provision was also made with regard to the absconding persons. The 
Government could by a notification in the official Gazette direct the per- 
son absconding to appear before a particular person, at a particular place 
and within a specified period. If the person concerned did not comply 
with the order, hẹ was liable to be punished with imprisonment for a term 
which could extend to one year with fine or with both. 


Within 5 days from the date of detention, the authority making the 
order of detention was required to communicate to the person concerned 
the grounds on which the order of detention had been passed and also 
give him the earliest opportunity of making a representation against the 
order to the appropriate authority. It was not binding on the authority 
R disclose facts which it considered to be against public interest to dis- 
close, 


Provision was made for the constitution of Advisory Boards. Those 
Boards were to be set up by the Central Government and the State Goy- 
ernments concerned. An Advisory Board. was to consist of 3 persons who 
possessed the qualification required for a judge of a High Court. It was 
the duty of the appropriate Government to place before the Advisory 
Board within 80 days from the date of detention order grounds on which 
the order had been made and the representation, if any, made by the per- 
son affected by that order. It was the duty of the Advisory Board to con- 
sider the material placed before it and call for further information from 
the Government concerned and report to the Government within 10 weeks 


90 THE CONSTITUTION OF INDIA 


from the date of reference. If the person concerned desired to be heard, 
the Board was bound to hear him. However, no legal practitioner was 
allowed to appear before the Board. If the Board reported that there 
Was in its opinion sufficient cause for the detention of the person con- 
cerned, the appropriate Government could confirm the detention order 
and continue the detention of the person concerned for such period as it 
thought fit. However, if the Board reported that there was in its opinion 
no sufficient cause for detention, the appropriate Government was bound 
to revoke the detention order and release forthwith the person detained. 
The maximum period for which a person could be detained was 12 
months from the date of detention. The appropriate Government was 
given the power to revoke or modify the order at any earlier time. The 
revocation or expiry of a detention order was not a bar to pass a fresh 
detention order against the same person in any case where fresh facts had 
arisen after the date of revocation or expiry on which the Central Gov- 


ernment or State Government or the officer concerned was satisfied that 
such an order should be made. 


Provision was made for the temporary release of a detained person. 
He could be released for a specified period either with a without con- 
ditions. The appropriate Government could ask the person detained to 
enter into a bond with or without sureties for the due observance of the 
conditions imposed by it. Any person so released had to surrender him- 
self at the time and place to the authority specified in the order direct- 
ing his release or cancelling his release. If any person failed to surrender 
himself without sufficient cause, he was liable to be punished with im- 
prisonment for a term which might extend to 2 years or with fine or 


Gicvera. ble to be forfeited and the penalty 


a ae specifically provided in the Act that no suit, prosecution or 
aeea proceedings was to lie against any person for anything in 
good faith done or intended to be done in pursuance of the Act. 


T Sreyentive Detention Act passed in 1950 was a temporary 
re and required to be extended from time to time. Whenever the 


Government asked for its extension, the members of the opposition op- 


osed it. It w: i h 
ee S as contended that the main object of the Act was to sup- 


98 in January 1960, and 106 in 
September 1960, only eight per- 
e members of the opposition parties. The 
ed’ with the explanations of the Government and 

er of India to refer the matter to the Law 


was extended from time to time. The 
Act was to lapse on 31st December, 1969, It is true that the Government 
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gress. The result was that Prime Minister Indira Gandhi lost a majority 
in Lok Sabha and she had to rely upon the yotes of the Communists who 
made it clear to her that they would not vote with the Government on 
the question of the extension of Preventive Detention Act. It was under 
these circumstances that the Preventive Detention Act was allowed to 
lapse on 31st December, 1969 and the states were asked to make their 
own arrangements in the matter, 


In A. K. Gopalan v. State of Madras (AIR 1950 S.C. 27: 1950 SCR 
$8), the petitioner was detained under the Preventive Detention Act, 1950. 
He applied under Article 32 of the Constitution for a writ of habeas 
corpus and for his release from detention on the ground that the said 
Act contravened the provisions of Articles 13, 19, 21 and 22 of the Constitu- 
tion and was consequently ultra vires and that his detention was there- 
fore illegal. 


His petition was rejected by the Supreme Court. The Supreme 
Court held by a majority that the Preventive Detention Act, with the 
exception of Section 14, did not contravene any of the Articles of the 
Constitution and even though section 14 was ultra vires inasmuch as it 
contravened the provisions of Article 22(5) of the Constitution, as that 
section was severable from the remaining sections of the Preventive De- 
tention Act, the invalidity of Section 14 did not affect the validity of the 
Act as a whole and the detention of the petitioner was not illegal. 


All the judges of the Supreme Court held that Section 14 of the Act 
contravened the provisions of Article 22(5) of the Constitution in so far 
as it prohibited a person detained from disclosing to the Court the grounds 
on which a detention order had been made or the representation made 
by him against the order of detention and was to that extent ultra vires 
and void. 


The Supreme Court also held by majority that Article 19 of the Con- 
stitution had no application to a law which related directly to preventive 
detention even though as a result of arbitrary detention the rights re- 
ferred to in Article 19(1) may be restricted or abridged. The constitu- 
tional validity of a law relating to such detention could not be judged in 
the light of the test prescribed by Article 19(5). 


The Supreme Court also held by majority that the concept of the 
right to move freely throughout the territory of India referred to in 
Article 19(1)(d) is entirely different from the concept of the right to per- 
sonal liberty referred to in Article 21. Article 19 should not be read 
as controlled by Article 21. The view that Article 19 guarantees sub- 
stantive rights and Article 21 prescribes the procedure is incorrect. 
According to Mr. Justice S. R. Das, Article 19 protects some of the im- 
portant attributes of personal liberty as independent rights and the ex- 
pression “personal liberty” is used in Article 21 as a compendious term 
including within its meaning all varieties of rights which. go to make up 
the personal liberties of man. 


The Supreme Court also held by majority that Article 22 does not 
form a complete code of constitutional safeguards relating to preventive 
detention. To the extent that provision is made in Article 22, it cannot 
be controlled by Article 21. On points of procedure which expressly or 
by necessary implication are not dealt with by Article 22, Article 21 will 
apply. According to Mr. Justice S. R. Das, Article 21 protects substantive 
rights by requiring a procedure to be followed. Article 22 lays down the 
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minimum rules of procedure which even the Parliament cannot abrogate 
or overlook. 

The Supreme Court also held by majority that in Article 21, the 
word “law” has been used in the sense of state-made law and not as an 
equivalent of law in the abstract embodying the principles of natural 
justice. The phrase “procedure established by law” means procedure 
established by law made by the state which means the Union Parliament 
and the state legislatures. ‘It is not proper to construe this expyssion in 
the light of the meaning given to the cxpression “due process ob law” 
in the American Constitution by the Supreme Court of America. 


The Supreme Court also held by majerity that Section 3 of the Pre- 
ventive Detention Act does not delegate any legislative power to an ex- 
ecutive officer, but merely confers on such officer a discretion to enforce 
the law made by the legislature and is not therefore invalid on this 
ground. The fact that the section does not provide an objective standard 
for determining whether the Tequiremenis of law have been complied 
with or not is not a ground for holding that it is invalid. 


The Supreme Court also held by majority that Section 7 of the Act 


an opportunity to lead evidence, but only gives a right to make a re- 
presentation. The right to an oral hearing and the right to give evi- 
ence are not necessarily implied in the right to make a representation 
given by Article 22, 


The Supreme Court also held by majority that Article 22(7) means 
that Parliament may Prescribe either the circumstances under in or 
the class or classes of cases in which a person may be detained for a 
period longer than three months without reference to an Advisory Board, 
Tt is not necessary that the Parliament should prescribe both. The matters 
sewed to in Section 12(1)(a) and (b) constitute a sufficient description 
of such circumstances or classes of cases 4nd Section 12 is not therefore 
open to the objection that it does not comply with Article 29(7). 


FOE Lal Saksena v. State of Uttar Pradesh (AIR 1954 S.C. 179: 
aE wiles ); the order of detention was made containing two grounds 
ventive D nae (ii) and (iii) of clause (a) of Section 3(1) of the Pre- 
a2 etention Act, 1950 as amended braber Acts: olin. exolcice: OF 

Powers under Section 11 of the Act, the Government confirmed the 


of the Act, but as respects the second iii 
3 za ground under sub-clause (iii) of 
Section 8(1)(a) of the Act, the Government did not uphold his oe 


ma Bio peer that the original order made under Section 
female is andi amable- To say tha. the other ground which still 
iudici smacient to sustain the order would be to substitute an objective 
judicial test for the subjective. decision of the executive authority which 
th nee ae Legislative policy underlying the Statute. In such cases, 

e position would be the same as if one of these grounds was irrelevant 
for the purpose of the Act or was wholly illusory and this would vitiate 
the detention order as a whole. It is well settled that the power to 


Act depends entirely upon the satisfaction of the appropriate authority 
specified in that section. The sufficiency of the sy le sali which 
such satisfaction purports to be based provided they have a rational pro- 
bative value and are not extraneous to the scope or purpose of the legis- 
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lative provision cannot be challenged in a Court of law except on the 
grounds of mala fides. Section 11 of the Act lays down what action the 
Government is to take after the Advisory Board has submitted its report. 
If in the opinion of the Board there is sufficient reason for the detention 
of a person, the Government may confirm the detention order and con- 
tinue the detention for such period as it thinks proper. If the Advisory 
Board is of the opinion that there is no sufficient reason for detention, 
the Government is bound to revoke the detention order. What the 
Government has done in this case is to confirm the detention order and 
at the same time to revoke it under one of the sub-clauses of Section 3 
(Ia) of the Act. This is not contemplated by the Section. 


Article 23 

Article 23 provides that traffic in human beings and Begar and simi- 
lar other forms of forced labour are prohibited and any contravention of 
this provision shall be an offence punishable in accordance with law. 
However, nothing in this article shall prevent the state from imposing 
compulsory servige for public purposes and in imposing such service the 
state shall not make any discrimination on grounds only of religion, race, 
caste or class or any of them. 

Referring to the evils of Begar, a member of the Constituent Assemb- 
ly observed: “This article is a complement to the charter of freedom 
(Article 19). This frees the poor, downtrodden and dumb people of the 
Indian States from the curse of begar. This begar has been a blot of 
humanity and has been a denial of all that has been good and noble in 
human civilization. Through the centuries, this curse has remained as a 
dead weight on the shoulders of the common man, like the practice of 
slavery.” 

It is to be observed that the protection granted under Article 23 is 

only against private individuals and organizations. This does not prohibit 
the Government from demanding compulsory military service or compul- 
sory work for nation-building programmes. It is stated that a member 
of the Constituent Assembly wanted the Chairman of the Drafting Com- 
mittee to provide for payment whenever compulsory service was taken 
from individuals by the state, but the Chairman did not agree on the 
ground that whenever compulsory labour or compulsory service would be 
demanded by the state, it shall be demanded from all and not from any 
particular individual. 
_ It is worthy of notice that some legislation has already been enacted 
in pursuance of Article 23, e.g., the Suppression of Traffic in Women and 
Girls Act, 1958, the Madhya Pradesh Suppression of Immoral Traffic Act, 
1953, Travancore-Cochin Suppression of Immoral Traffic Act, 1952, Madras 
Devadasi (Prevention of Dedication) Act, 1947, etc. 


Prohibition of Child Labour (Art. 24) 


Article 24 provides that no child below the age of 14 years shall be 
employed to work in any factory or mine or engaged in any other hazar- 
dous employment. ‘This Article is related to the directive principles of 
State policy. Article $9 provides that the state shall direct its policy 
towards securing that the tender age -of children is not abused and child- 
hood and youth are protected against exploitation and material and 
moral abandonment. Article 45 provides that the state shall endeavour 
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to provide for free and compulsory education for all children until they 
complete the age of 14 years. 


.. Jt must be admitted that this fundamental right will become effec- 
tive only if legislation is undertaken by Parliament to see that the pro- 
Visions of this Article are actually carried out and those who do not do 
so are punished. It will be the duty of Government to define in that 
legislation the meaning of the words “factory” and “hazardous employ- 
ment”, There already exists some legislation on this point. Section $ 
of the Employment of Children Act, 1938 prohibits the employment of 
children below 15 years of age to work in any occupation connected 
with the transport of passengers, goods or mails by Railways and to be 
employed or permitted to work in any occupation involving the hand- 
ling of goods within the limits of any port. The same law prohibits the 
eet of any child below 12 years of age in any workshop. The 
Indian Factories Act 1948 prohibits the employment of children below 
14 years of age to work in any factory. According to the Mines Act, 
1952, no child below 15 years of age can be employed in any mine. The 
Plantation Labour Act, i951, prohibits the employment of child workers 
in plantations. 


Right to Freedom of Religion (Art. 25) 


Article 25 provides that subject to public order, morality and health 
and to the other provisions of Part III of the Constitution, all persons 
are equally entitled to freedom of conscience and the right freely to pro- 
fess, practise and propagate religion. Nothing in this Article shall affect 
the operation of any existing law or prevent the state from making any 
law regulating or restricting any economic, financial, political or other 
secular activity, which may be associated with religious practice providing 
for social welfare and reform or the throwing open of Hindu religious 
institutions of a public character to all classes and sections of : Hindus. 
The wearing and Carrying of Kirpans shall be deemed to be included in 
the profession of the Sikh religion. The term Hindu in this Article shalt 
include the Sikhs, Jains and Buddhists. 

This Article embodies the 


F 1 concept of a secular state. When this 
Article was under discussion in the p 


Constituent Assembly, Shri Lakshmi Kant 


l l as I understand it, is meant that the 
State is not going to make any discriminati ; 


words, in the affairs of the State, thi 
will not be taken into consideration at all. 
of a secular State.” Shri H. V. Kamath obse: 


mean to say that a State should be antirelio: Bie a e 
certainly declared India to be ee eee We bee 


once a secular State. But to my mind, a Secular 
aie is neither a God-less State nor an irreligious BeA an anti-religious- 


Some members of the Constituent Assembly were opposed to the idea: 
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of including the word “propagate” in this Article. Their fear was that 
this clause may not be used for the purpose of converting the people of 
India to Christianity. However, most of the members did not agree with 
that view. Shri K. Santhanam said: “After all, propagation is merely 
freedom of expression. I would like to point out that the word ‘convert 
MS not there...... Those who drafted this Constitution have taken care 
fo see that no unlimited right of conversion has been given. People have 
freedom of conscience, and if any man is converted voluntarily owing to 
freedom of conscience, then well and good. No restrictions can be 
placed against it.” The explanation given by Shri K. M. Munshi was: 
“I was a party from the very beginning to the compromise with the mino- 
“tities......and ] know that it was_on this word the Indian Christian com- 
munity laid the greatest emphasis, not because they wanted to conyert 
people aggressively, but because the word ‘propagate’ was a fundamental 
part of their tenet. Even if the word were not there, I am sure, under 
the freedom of speech which the Constitution guarantees, it will be open 
to any religious community to persuade other people to join their faith. 
So long as religion is religion, conversion by free exercise of the conscience 
has to be recognised.” Shri L. Krishnaswami Bharati advocated the in- 
>i clusion of the word ‘propagate’ in these words: “It is generally under- 
‘stood that the word propagate is intended only for the Christian Com- 
munity. But I think it is absolutely necessary, in the present context of 
circumstances, that we must educate our people on religious tenets and 
doctrines. So far as my experience goes, the Christian community has 
Not transgressed their limits of legitimate propagation of religious views 
and on the whole, they have done well indeed. It is for other communi- 
ties to emulate them and propagate other religions as well...... The 
different communities may well......propagate their religion and what it 
Stands for. It is not to be understood that when one propagates his reli- 
gion he should cry down other religions. It is not the spirit of my reli- 
gion to cry down another religion. Therefore, this is absolutely necessary 

and essential.” 


Article 25 guarantees to every person, whether he is a citizen of 
India or not, the freedom of conscience and the right freely to profess, 
Practise and propagate religion. However, this right is subject in every 
Case to public order, health and morality. The other limitations are that 
the state has the power to make laws regulating or restricting any econo- 
Mic, financial, political or secular activity associated with religious prac- 
tice. The State can also make laws providing for social welfare and 
Social reform even if they interfere with religious practices. 


In Venkataramana Devaru v. State of Mysore (AIR 1958 S.C. 255), 

the Supreme Court held that the right protected by Article 25(2)(b) is a 

= Tight to enter into a temple for purposes of worship and this right should 
be construed liberally in favour of the public. However, this right is not 
absolute and unlimited in character. No member of the Hindu public 
= ĉan claim as a part of the rights protected by Article 25(2)(b) that a 
_ temple must be kept open for worship at all hours of the day and night 
or that he should personally perform those services which the Archakas 
alone could perform. It is a well-known practice of religious institutions 

_ of all denominations to limit some of its services to persons who have 
been specially initiated though at other times, the public in general are 
free to participate in the worship. The right recognised by Article 25(2) 

) must necessarily be subject to some limitations or regulations and one 
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such limitation or regulation must arise in the process of harmonising the 
right conferred by Article 25(2)(b) with that protected by Article 26(b). 


Artide 26 


Article 26 provides that subject to public order, morality and health, 
every religious denomination or any section thereof shall have the right to 
establish and maintain institutions for religious and charitable purposes, 
to manage its own affairs and matters of religion, to own and acquire 
movable and immovable property and to administer such property in ac- 
cordance with law. 


The Supreme Court has held in AJ.R. 1954 S.C. 282 that religion is a 
matter of faith with individuals or communities and it is not necessarily 
theistic. Religions like Buddhism and Jainism do not believe in God or in 
any intelligent first cause. A religion has its basis in a system of beliefs 
or doctrines which are regarded by those who profess that religion as con- 
ducive to their spiritual well-being. It is not correct to say that religion 
is nothing else, but a doctrine or belief. A religion may not only lay 
down a code of ethical rules for its followers to accept, it might prescribe 
rituals and observances, ceremonies and modes of worship which are re- 
garded as integral parts of the religion and these forms and observances 
might extend even to matters of food and dress. The guarantee under 
the Indian Constitution not only protects the freedom of religious opinion 
but it also protects acts done in pursuance of a religion. What constitutes 
the essential part of a religion is primarily to be ascertained with reference 
to the doctrines of that religion itself, What Art. 25(2)(a) contemplates 
is not regulation by the state of religious practices as such, the freedom 
of which is guaranteed by the Constitution, but regulation of activities 
which are economic, commercial or political in their character though they 
are associated with religious practices. Under Att. 26(d), it is the funda- 
mental right of the religious denomination or its representative to ad- . 
munister its Properties in accordance with law and the law must leave the 
right of administration to the religious denomination itself subject to such 
restrictions and regulations as it may choose to impose. A law which takes 
away the right of administration from the hands of a religious denomin- 
ation altogether and vests it in any other authority would amount to a 
violation of the right guaranteed under Art. 26(d) of the Constitution. 


religion. If the practice in question was purely secular or the affairs 
which were controlled by the statute were EN ra and absolutely secular 
in character, it could not be urged that Article 25(1) or Article 26(b) had 
been contravened, Although it was difficult to separate the secular from 
the religious, the same had to be attempted while dealing with the claims 
for protection under Articles 25(1) and 26(b). The right to manage the 
property of a temple was purely a secular matter and it could not be re- 
garded as a religious practice so as to fall under Article 25(1) or as amount- 
ing to affairs in matter of religion (AIR 1963 S.C. 1638). 


Article 27 


Article 27 provides that no person shall be compelled to pay any taxes 
the proceeds of which are specifically appropriated in payment of expenses 
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for the promotion or maintenance of any particular religion or religious 
denomination. 7 


In AIR 1954 S.C. 282, the Supreme Court observed: that what is for- 
bidden by this Article is the specific appropriation of the proceeds of any 
tax in payment of expenses for the promotion or maintenance of any parti- 
cular religion or religious denomination. The reason underlying this pro- 
vision is obvious. Ours being a secular state and there being freedom of 
religion guaranteed by the Constitution, both to individuals and to groups, 
it is against the policy of the Constitution to pay out of public funds any 
money for the promotion or maintenance of any particular religion or re- 
ligious denomination. 


In AIR 1954 S.C. 400, the Supreme Court observed that Section 49 
of the Orissa Hindu Religious Endowment Act, 1939, was within the com- 
petence of the legislature as the contribution levied under that Section 
was in the nature of a fee and not a tax. The payment was demanded 
only for the purpose of meeting the expenses of the Commissioner and his 
office. The collections were not merged in the general public revenue. 
They formed a part of the fund contemplated under Section 50 of the Act. 


In AIR 1959 S.C. 942, the Supreme Court held that Section 70 of the 
Bihar Hindu Religious Trust Act imposed a fee and not a tax and hence 
was not hit by Article 27 of the Constitution. 


Article 28 

Article 28 provides that no religious instruction shall be provided in 
any educational institution wholly maintained out of state funds. How- 
ever, nothing in this shall apply to an educational institution which is 
administered by the state but has been established under any endowment 
or trust which requires that religious instruction shall be imprted in such 
institution. No person attending any educational institution recognised by 
the state or receiving aid out of state funds shall be required to take part 
in any religious instruction that may be imparted in such institution or to 
attend any religious worship that may be conducted in such institution or 
in any premises attached thereto unless such person or his guardian has 
given his consent. 


Addressing the Constituent Assembly on this Article, Dr. Ambedkar ob- 
served: : “Now, I take the liberty of saying that the Draft as it stands, strikes 
the mean which I hope will be acceptable to the House. There are three 
reasons in my judgment which militate against the acceptance of the 
view... .. namely, that there ought to be no ban on religious instruction. 

“The first reason is this. We have accepted the proposition which is 
embodied in Article 21 (i.e, 27), that public funds raised by taxes shall not 
be utilised for the benefit of any particular community. For instance, if 
We permit any particular religious instruction, say, if a school established 
by a district or local board gives religious instruction, on the ground that 
the majority of the students studying in that school are Hindus, the effect 
would be that such action would militate against the provision contained 
in Article 21 (i.e. 27). The district board would be making a levy on 
every person residing within the area of that district board. It would have 
a general tax and if religious instruction given in the district or local board 
schools was confined to the children of the majority community, it would 
be an abuse of Article 21 (i.e., 27) because the Muslim community children 
or the children of any other community who do not agree to attend these 
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religious instruction given in the schools would nonetheless be compelled 

the action of the district or local board to contribute to the district or 
local board funds. The second difficulty is much more real than the first, 
namely, the multiplicity of religions that we have in this country, For 
instance, take a city like Bombay which contains a heterogeneous popu- 
lation believing in different creeds. Suppose, for instance, there was a 
school in the city of Bombay maintained by the Municipality. Obviously, 
such a school would contain children of Hindus, believing in the Hindu 
religion, there will be pupils belonging to the Christian community, 
Zoroastrian community, or to the Jewish community. If one gets further 
and I think it would be desirable to go further than this, the Hindus again 
would be divided into several varieties.. ,..Is the educational institution to 
be required to treat all these children on a footing of equality and provide 
religious instruction in all the denominations? It seems to me that to assign 
such a task to the State would be to ask it to do the impossible. 


_ The third thing which I would like to mention in this connection 
is that unfortunately the religions which prevail in this country are not 
merely non-social; so far as their mutual relations are concerned, they are 
anti-social, one religion claiming that its teaching constitutes the only right 
path for salvation, that all other religions are wrong. The Muslims be- 
lieve that anyone who does not believe in the dogma of Islam is a Kaffer, 
not entitled to brotherly treatment with the Muslims. The Christians have 
a similar belief. In view of this it seems to me that we would be consider- 
ably disturbing the peaceful atmosphere of an institution if these contro- 
versies with regard to the truthful character of any particular religion and 
the erroneous character of the other were brought into juxtaposition in 
the school itself. I, therefore, say that in laying down in Article 22(1), (i.e. 
28(1)] that in State institutions there shall be no religious instruction, we 
have in my judgment travelled the path of complete safety.” 


a ae a distinction between educational institutions wholly 
aot be s na funds and those recognised by the State or receiving 
A i unds. No religious instruction could be given in schools 
religious Blois, out of State funds. No prohibition was put on giving 
By, the sae Ps ion or conducting religious worship in schools recognised 
MEEA ai receiving aid out of State funds, In these cases, no com- 
P uid be imposed for purposes of religious instruction. 


Cultural and Religious Rights (29) 


Artide 29 provides that an i iti iding i 

‘ $ y section of the citizens residing in the 
sera of India or any part thereof having a distinct language, script or 
culture of its own shall have th 


race, caste, language or any of them. 


ay Pike 29 protects the interests of the minorities in India. Those 
= ra e religious, linguistic or cultural. The term minority has 
given a comprehensive meaning. This Article helps the minorities 
© protect their religion, language and culture 


In State of Madras v, Cham 
seats in both the Medical 
up according to certain 
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under Article 226 of the Constitution for the protection of her funda- 
mental rights under Articles 29 and 15 of the Constitution. She prayed 
for a writ of mandamus or other suitable writ restraining the State of 
Madras and all its officers and subordinates from enforcing, observing and 
maintaining the Communal G.O. Her contention was that she had come 
to know that she would not be admitted to the Medical College as she was 
a Brahman. The High Court of Madras gave its decision in her favour 
and the State of Madras went in appeal to the Supreme Court. The 
Supreme Court also held that the Communal G.O. was inconsistent with 
the provisions of Article 29(2) of the Constitution and hence void. The 
classification in the Communal G.O. proceeded on the basis of religion, race 
and caste and was opposed to the Constitution. To quote the Supreme 
Court, “It will be noticed that while clause (1) protects the language, script 
or culture of a section of the citizens, clause (2) guarantees the fundamental 
right of an individual citizen. The right to get admission into any edu- 
cational institution of the kind mentioned in clause (2) is a right which 
an individual citizen has as a citizen and not as a member of any com- 
munity or class of citizens. This right is not to be denied to the citizen 
on grounds only of religion, race, caste, language or any of them. If a 
citizen who seeks admission into any such educational institution has not 
the requisite academic qualifications and is denied admission on that ground, 
certainly he cannot be heard to complain of an infraction of his funda- 
mental rights under this Article. - But, on the other hand, if he has the 
academic qualifications but is refused admission only on grounds of re- 
ligion, race, caste, language or any of them, then there is a clear breach 
of his fundamental right.” 


The Education Society of Bombay was running a school known as 
Barnes High School at Deolali which received aid from the State of Bom- 
bay. English was used in the said school as the medium of instruction. 
The mother tongue of the Anglo-Indians is English. The State of Bombay 
issued a circular on 6 January, 1954, the operative portion of which en- 
joined that no primary or secondary school shall from the date of the order 
admit to a class where English is used as the medium of instruction any 
pupil other than a pupil belonging to a section of citizens the language of 
which is English, namely, Anglo-Indians and citizens of non-Asiatic descent. 
The Society and its two Directors presented an application under Article 
226 of the Constitution in the High Court of Bombay praying for the issue 
of a writ of mandamus restraining the State of Bombay and its officers from 
enforcing the said order and to allow the petitioners to admit in the schools 
any children of non-Anglo-Indian citizens or citizens of Asiatic descent and 
to educate them through the medium of English. The High Court issued 
the order as prayed for. The State of Bombay went in appeal to ‘the 
Supreme Court which held that the impugned order was void and un- 
enforceable as it offended against the fundamental right guaranteed to all 
citizens by Article 29(2) of the Constitution. The language of Article 29(2) 
was wide and unqualified and covered all citizens whether they belonged 
to the majority or minority group. The protection given by that Article 
extended against the State or anybody who denied the right conferred by 
it. That Article conferred the special right on citizens for admission into 
the educational institution maintained or aided by the State. The Supreme 
Court also held that the Barnes High School of Deolali and other Anglo- 
Indian schools have a right to admit non-Anglo-Indian students and students 
of Asiatic descent. In view of the fundamental right guaranteed to a 
minority like the Anglo-Indian Community under Article 29(1) to conserve 
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its own language, script and culture and the right to establish and adminis- 
ter educational institutions of its own choice under Article 30(1), there is 
implicit therein the right to impart instruction in its own institutions to 
the children of its own community in its own language and the State by its 
police power cannot determine the medium of instruction in opposition 
to such fundamental right. (State of Bombay v. Bombay Education Society, 
AIR 1954 S.C. 561). 


Article 30 


Article 30 provides that all minorities, whether based on religion or 
language shall have the right to establish and administer educational in- 
stitutions of their choice. The state shall not in granting aid to educational 
institutions, discriminate against any educational institution on the ground 
that it is under the management of a minority, whether based on religion 
or language. 

Article 30 is a charter of educational rights. It guarantees in absolute 
terms the right of linguistic and religious minorities to establish and ad- 
minister educational institutions of their choice and also claim grants-in- 
aid without any discrimination based upon reilgion or language. It is 
worthy of notice that unlike most of the other rights included on the 
Chapter on Fundamental Rights, the Constitution does not impose any 
express restriction on the scope of the enjoyment of this right. However, 
this does. not mean that the State cannot impose reasonable restrictions for 
maintaining standards of education. 


___ The Kerala Education Bill, 1957 was introduced in the State Assembly 
in 1957, and there was a lot of agitation against it. The critics of the Bill 
contended that it violated the fundamental right guaranteed under Article 
30 of the Constitution. The matter was referred to the Supreme Court 
by the President of India. The Supreme Court held that Clause 3(5) of 
the Bill was invalid. That clause provided: “After the commencement of 
this Act, the establishment of a new school or the opening of a new class 
in any private school shall be subject to the provisions of this Act and the 
rules made thereunder and any school or higher class established or opened 
otherwise than in accordance with such provisions shall not be entitled to 
be recognised by the government.” 


Chief Justice Das observed thus: “What the Article said was that the 


religious and linguistic minorities should have the right to establish edu- 
cational institutions of their choice, 


“It did not say that minorities based on religion should establish edu- 
cational institutions for teaching religion only, or that linguistic minorities 
should have the right to establish educational institutions for teaching their 
language only. What the Article said and meant was that the religious and 
linguistic minorities should have the tight to establish educational institu- 
tions of their choice. As such, Minorities would ordinarily desire that their 
children should be brought up properly and efficiently and be eligible for 
higher university education. Educational institutions of their choice would 
necessarily include institutions imparting general secular education also... 


“We, the people of India...... ...had given unto ourselves 
the Constitution which is not for any particular community or Se 
tion but for all. Its provisions are intended to protect all, minority as well 
as majority communities. There can be no manner of doubt that our Con- 
stitution has guaranteed certain cherished rights of the minorities ©o™ 
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cerned—their language, culture and religion. These concessions must have 
been made to them for good and valid reasons. 


“So long as the Constitution stands as it is and is not altered, it is, we 
conceive, the duty of this Court to uphold the fundamental rights and there- 
by honour the sacred obligations to the minority communities who are of 
our own; Throughout the ages endless inundations of men of diverse 
creeds, cultures and races—Aryans and non-Aryans, Dravidians and Chinese, 
Scythians, Huns, Pathans and Mughal—have come to this ancient land 
from distant regions and climes. India has welcomed them all. ‘They 
have met and gathered, given and taken and got mingled, merged and lost 
in one body. India’s traditions have thus been epitomised in the noble 
lines: ‘None shall be turned away from the shores of this vast sea of 
humanity, that is India’ (Tagore). Indeed India has sent out to the world 
her message of goodwill enshrined and proclaimed in our national anthem. 
It is thus that the genius of India has been able to find universality in 
diversity by assimilating the best of all creeds and cultures.” 


In Sidhajbhai Sabhai v. State of Bombay (AIR 1963 S.C. 540), the 
petitioners were Christians and belonged to the United Church of Northern 
India. They were members of the Society which maintained educational 
institutions primarily for the benefit of the Christian community. The 
Society conducted a training college for teachers. On 28 May, 1955, the 
Government of Bombay issued an order that from the academic year 1955- 
56, 80% of the seats in the training colleges for teachers in non-Goyernment 
training colleges shall be reserved for teachers nominated by the Govern- 
ment, The Educational Inspector of the Government of Bombay order- 
ed the Principal of the training college of the Society not to admit with- 
Out specific permission of the Education Department private students in 
excess of 20% of the total strength in each class. The Principal of the 
training college refused to obey the orders of the Government. Even re- 
minders and threat of severe disciplinary action had ‘no effect on him. 
Ultimately, the petitioners moved the Supreme Court for a writ of 
mandamus or any other suitable writ directing the State of Bombay and 
the Director of Education not to compel the Society and the petitioners 
to reserve 80% or any seats in the training college for the Government 
nominated teachers and also not to withdraw recognition of the College or 
withhold grants-in-aid. 


The Supreme Court held that the rule under which the Government 
of Bombay passed the above-mentioned order reserving seats in the train- 
ing college run by the petitioners was invalid on the ground that it infring- 
ed their fundamental right under Article 30 of the Constitution. The 
Supreme Court also observed that the right established by Article 30(1) is 
a fundamental right declared in absolute terms. Unlike the fundamental 
freedoms guaranteed by Article 19, it is not subject to reasonable restric- 
tions, It is intended to be a real right for the protection of the minorities 
in the matter of setting up educational institutions of their own choice. 
The right is intended to be effective and is not to be whittled down by so- 
called regulative measures conceived in the interest not of the’ minority 
educational institution but of the public or the nation as a whole. Re- 
gulations which may lawfully be imposed either by the legislative or ex- 
cutive action must satisfy a dual’ test—the test of reasonableness and the 
test that it is regulative of the educational character of the institution and 
is conducive to making the institution an effective vehicle of education for 
the minority community or other persons who resort to it. 


102 THE CONSTITUTION OF INDIA 


In the case of W. Proost v. State of Bihar (AIR 1969 S.C. 465), the 
Principal and Rector of St. Xavier’s College, Ranchi, filed a petition under 
Article 32 of the Constitution in which they challenged the validity of 
Section 48-A of the Bihar State Universities (University of Bihar, Bhagal- 
pur and Ranchi) Act, 1960, which provided for the appointment of a 
University Service Commission and also imposed many restrictions on the 
managements of the colleges affiliated to the Universities in Bihar with re- 
gard to the appointment of teachers in their respective colleges. Their 
prayer was granted by the Supreme Court which held that the width of 
Article 30(1) cannot be cut down by introducing in it considerations on 
which Article 29(1) is passed. The latter article is a general protection 
which is given to minorities to conserve their language, script or culture. 
The former is a special right to minorities to establish educational institu- 
tions of their choice. This choice is not limited to an institution seeking 
to conserve language, script or culture andthe choice is not taken away 
if the minority community having established an educational institution of 
its choice also admits members of other communities. That is a circum- 
stance irrelevant for the application of Article 30(1) since no such limi- 
tation is expressed and none can be implied. The two Articles create two 
separate rights although it is possible that they may meet in a given case. 
The Supreme Court also observed that the language of Article 30(1) is 
wide and must receive full meaning. “We are dealing with protection of 
minorities and attempts to whittle down the protection cannot be allowed. 


We may not enlarge the protection, but we may not reduce a. protection 
naturally flowing from the words.” 


Shri G. N. Joshi observes: “It is to be noted that the minorities re- 
cognised for the protection of cultural and educational interests are minori- 
ties based on religion, community or language. Such recognition is un- 
paralleled in the constitutions of the world. The cultural and educational 
rights of minorities are constitutionally protected. Any section of the 
citizens residing in the territory of India or any part thereof having a dis- 


sat i script or culture of its own has the right to conserve the 
k nly are minorities based on religi ‘sed 
but. their language, religion or language recognised, 


script and culture are also recognised and d 
: p i s protected. 
Apart from the difficulties of the interpretation of these provisions owing 


to their vagueness, they are Jikel i i 
e y to hinder the growth of national unit 
a national language and national culture.” i 
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of property, it ARDE acquire, hold and dispose 
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Bihar Land Reforms Act, 1950 was challenged on the ground that the Act 
contravened Article 31(1) of the Constitution, the acquisition was not for 
a public purpose, the provision for compensation was illusory and the Act 
contravened Article 19(1)(2) of the Constitution. The Patna High Court 
held that the Act was invalid and void on the ground that it contravened 
the provisions of Article 14 of the Constitution. (Kameshwar Singh v. State, 
AIR 1951 Patna 91). It is true that the Allahabad High Court found the 
Uttar Pradesh Zamindari Abolition and Land Reforms Act, 1950 valid in 
all respects and the decision of the Nagpur High Court was also in favour 
of the State law, in spite of that the Government of India decided to amend 
Article 31 of the Constitution with a view to carry out its programme of 
agrarian reform. In the Statement of Objects and Reasons published along 
with the Constitution (First Amendment) Bill, 1951, it was observed: “The 
validity of agrarian reform measures passed by the state legislatures in the 
last three years has, in spite of the provisions of clauses (4) and (6) of Article 
31, formed the subject matter of dilatory litigation, as a result of which 
the implementation of these important measures affecting large numbers 
of people has been held up. The main objects of this bill are....to in- 
sert provisions fully securing the constitutional validity of Zamindari 
abolition laws in general and certain specified Acts in particular.” The 
constitutional amendment of 1951 added Articles 31-A and 32-B to the Con- 
stitution. 31-A provided that no law providing for the acquisition by 
the State of any estate or of any rights therein or for the extinguishment 
or modification of any such rights shall be deemed to be void on the 
ground that it is inconsistent with or takes away or abridges any of the 
tights conferred by any provisions of Part III of the Constitution. The 
terms ‘estate’ and ‘rights’ in relation to an estate were also defined. Article 
31-B validated certain Acts and Regulations and those were given in the 
Ninth Schedule which was added to the Constitution. 13 Acts and Re- 
gulations dealing with agrarian legislation were included in Ninth 
Schedule. 


The experience of what happened after 1951 showed that it was still 
not possible for the Government to carry out its programme of agrarian 
reform and hence it was decided once again to make changes in Articles 
31, 31-A, 31-B and Ninth Schedule to the Constitution and this was done 
by passing the Constitution (Fourth Amendment) Act, 1955. ‘The State- 
ment of Objects and Reasons attached to that Bill says: “It will be recalled 
that the Zamindari abolition laws which came first in our programme of 
Social welfare legislation were attacked by the interests affected mainly with 
reference to Articles 14, 19 and 31, and that in order to put an end to the 
dilatory and wasteful litigation and place these laws above challenge in the 
Courts, Articles 31-A and 31-B and the Ninth Schedule were enacted by 
the Constitution (First Amendment) Act. Subsequent judicial decisions 
interpreting Articles 14, 19 and $1 have raised serious difficulties in the way 
of the Union and the States putting through other and equally important 
social welfare legislation on the desired lines, e.g., the following:— 


(i) While the abolition of Zamindaries and the numerous intermediar- 
ies between the State and the tiller of the soil has been achieved 
for the most part, our next objectives in land reforms are the 
fixing of limits to the extent of agricultural land that may be 
owned or occupied by any person, the disposal of any land held 
in excess of the prescribed maximum and the further modification 
of the rights of landowners and tenants in agricultural holdings. 
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(ii) In the interests of national economy the State should have full 
control over the mineral and oil resources of the country, includ- 
ing, in particular, the power to cancel or modify the terms and 
conditions of prospecting licences, mining leases and similar 
agreements. 


(iii) It is often necessary to take over under State management for a 
temporary period a commercial or industrial undertaking or other 
property in the public interest or in order to secure the better 
management of the undertaking or property. Laws providing 
for such temporary transference to the State management should 
be permissible under the Constitution. 


(iv) The reforms in company law now under contemplation, like the 
progressive elimination of the managing agency system, provision 
for the compulsory amalgamation of two or more companies in 
the national interest, the transfer of an undertaking from one 
company to another, etc., require to be placed above challenge. 
It is accordingly proposed in clause (3) of the Bill to extend the 
scope of Article 31-A so as to cover these categories of essential 
social welfare legislation.” 


_ Article $1(2) as amended provided that no property shall be compul- 
sorily acquired or requisitioned save for a public purpose and save by 
authority of a law which provides for compensation for the property so 
acquired or requisitioned and either fixes the amount of compensation or 
specifies the principles on which and the manner in which the compen- 
sation is to be determined and given. No such law shall be called in 
question in any court on the ground that the compensation provided by 
that law is not adequate. Where a law does not provide for the trans- 
fer of ownership or right to possession of any property to the State or 
to a corporation owned or controlled by the State, it shall not be deemed to 


or of any voting right of shareholder i 
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The result of the amendment of 1955 was that the obligation to make 
provision for compensation was to arise only in two forms of taking of 
private property, namely, acquisition and requisition of property. Im 
other cases, there was no obligation on the part of the State mi pay any 
compensation. The issue of adequacy of compensation was made non- 
justiciable. It was left to the final judgment of the legislature to deter- 
mine what ultimately the proprietor was to get by vay of compensation 
for the property acquired or requisitioned by the State, This amendment 
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also made it clear that acquisition took place only where the ownership 
or the entire title of the expropriated owner stood transferred to the State 
or to a corporation owned or controlled by the State. It was also made 
clear that in the case of requisition, there must be a transfer of the right 
to possession to the state or its nominee. Changes in Article 31-A were 
intended to facilitate social welfare legislation. 


In spite of the amendments of the Constitution in 1951 and 1955, 
certain legislative measures adopted by different states for the purpose of 
giving effect to their agrarian policy were effectively challenged. In 
Karimbil Kunhi Koman v. State of Kerala, the Supreme Court struck 
down the Kerala Agrarian, Relations Act, 1961 (AIR 1962 S.C. 723). In 
AP. Krishnaswami Naidu y. State of Madras, the Supreme Court declared 
the Madras Land Reforms (Fixation) of Ceiling on Land Act, 1961 as invalid 
(AIR 1964 S.C. 1515). The Rajasthan Tenancy Act of 1955 and the 
Maharashtra Agricultural Lands Act, 1961 were also declared invalid. 


It was under these circumstances that the Government of India de- 
cided to amend further the Constitution and the result was the Constitu- 
tion (Seventeenth Amendment) Act, 1964. A new definition of the term 
estate was given. It was to include any Jagir, Inam or Muafi or other 
similar grant, any land held under Ryotwari settlement and any land 
held or let for purposes of agriculture or for purposes ancillary thereto, 
including waste land, forest land, land for pasture or sites of buildings 
and other structures occupied by cultivators of land, agricultural labourers 
and village artisans. A change in Article $1-A provided that where any 
law makes any provision for the acquisition by the State of any estate 
and where any land comprised therein is held by a person under his per- 
sonal cultivation, it shall not be lawful for the State to acquire any por- 
tion of such land as is within the ceiling limit applicable to him under 
any law for the time being in force or any building or structure standing 
thereon or appurtenant thereto, unless the law relating to the acquisition 
of such land, building or structure, provides for payment of compensation 
at a rate which shall not be less than its market value. The amendment 
of 1964 also added 44 new Acts in the Ninth Schedule to the Constitution 
which could not be challenged on any ground whatsoever. 


The present position of the right to property is that Article 31 pro- 
vides that no person shall be deprived of his property save by authority 
of law. No property shall be compulsorily acquired or requisitioned 
save for a public purpose and save by authority of law which provides 
for compensation for the property so acquired or requisitioned and either 
fixes the amount of compensation or specifies the principles on which and 
the manner in which compensation is to be determined and given. No 
such law shall be called in question in any court on the ground that the 
compensation provided by that law is not adequate. Where a law does 
not provide for the transfer of the ownership or right to possession of 
any property to the State or to a corporation owned or controlled by the 
State, it shall not be deemed to provide for the compulsory acquisition 
or requisitioning of property although it deprives any person of his pro- 
perty. No such law passed by a state legislature shall have effect unless 
that law has received the assent of the President of India. Nothing given 
above shall affect the provisions of any law which the state may make 
for the purpose of imposing or levying any tax or penalty or for the pro- 
motion of public health or the prevention of danger to life and property 
or in pursuance of any agreement regulating evacuce property. 
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Article 31-A provides that no law providing for acquisition by the 
state of any estate or of any rights therein or extinguishment or modifi- 
«ation of any such rights, or the taking over of the management of any 
property by the state for a limited period either in the public interest or 
in order to secure the proper management of the property, or the amal- 
gamation of two or more corporations either in the public interest or in 
order to secure the proper management of any of the corporations, or 
the extinguishment or modification of any rights of managing agents, 
secretaries and treasurers, managing directors, directors or managers of 
corporations or voting rights of shareholders, or the extinguishment or 
modification of any rights accruing by virtue of any agreement, lease or 
licence for the purpose of searching for, winning any mineral or mineral 
oil or the premature termination or cancellation of any such agreement, 
lease or licence shall be deemed to be void on the ground that it is in- 
‘consistent or takes away or abridges any of the rights conferred by Article 
14, Article 19 or Article 31. Where any law makes any provision for the 
acquisition by the State of any estate and where any land comprised there- 
in is held by a person under his personal cultivation, it shall not be law- 
ful for the State to acquire any portion of such land as is within the 
ceiling limit applicable to him under any law for the time being in force 
or any building or structure standing thereon or appurtenant thereto, un- 
less the law relating to the acquisition of such land, building or structure 
provides for payment of compensation at a rate which shall not be less 
than the market value thereof. It is also provided that the term ‘estate’ 
shall include any Jagir, Inam or Muafi or other similar grant and in the 
States of Tamil Nadu and Kerala any Janmam right, any land held under 
Ryotwari settlement and any land held or let for purposes of agriculture 
or for purposes ancillary thereto, including waste land, forest land, land 
for pasture or sites of buildings or structures occupied by cultivators of 
land, agricultural labourers and village artisans. It is also provided that 
the expression ‘tights’ in relation to an estate shall include any rights 
vesting in a proprietor, sub-proprietor, under-proprietor, tenure holder, 


Raiyat, under-Raiyat or other intermediary or any rights or privileges in 
respect of land revenue. 


d Article 31-B provides that noné of the Acts and Regulations specified 
in the Ninth Schedule to the Constitution nor any of the provisions there- 
of shall be deemed to be void or ever to have become void on the ground 
that such Act, Regulation or provision is inconsistent with or takes away 
or abridges any of the rights conferred by any provisions of Part III of the 
‘Constitution. Nothwithstanding any judgment, decree or order of any 
qe or iauna] to the contrary, each of these Acts and Regulations 
snail, tubie the power of any competent legislature to repeal or amend 


In Shankari Prasad Singh Deo v. Union of India, the validity of the 


Constitution (First Amendment) Act, 1951 was challenged on the ground 
that it was ultra vires and unconstitutional, The Supreme Court held 
that it was intra vires and constitutional. The Supreme Court also held 
that although law must ordinarily include constitutional law, there is a 
clear demarcation between ordinary law which is made in exercise of legis- 
lative power and constitutional law which is made in exercise of consti- 
tuent power. It is true that the framers of the Indian Constitution have 
incorporated certain fundamental rights in Part III of the Constitution 
and made them immune from interference by laws made by the State, 
but it is difficult, in the absence of clear indication to the contrary, tO 
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suppose that they also intended to make those rights immune from con- 
stitutional amendment. The terms of Article 368 are perfectly general 
and empower Parliament to amend the Constitution without any excep- 
tion whatsoever. If it was intended to save the fundamental rights from 
the operation of that provision, it would have been perfectly easy to make 
that intention clear by adding a proviso to that effect but the same has 
not been done. In the context of Article 13 of the Constitution, the 
term law must be taken to mean rules or regulations made in exercise of 
ordinary legislative power and not amendments to the Constitution made 
in exercise of constituent power. The result is that Article 13(2) does not 
affect the amendments made under Article 368 of the Constitution. (AIR 
1951 S.C. 458). 


In the case of Sajjan Singh v. State of Rajasthan (AIR 1965 S.C. 845), 
the validity of the Constitution (Seventeenth Amendment) Act, 1964 was 
challenged. In this case also, the Supreme Court adopted the view taken 
in the case of Shankari Prasad Singh. It was held that the Seventeenth 
Amendment of the Constitution is valid and does not contravene the pro- 
vision of Article 368. Article 18(2) does not affect the amendments of the 
Constitution made under Article 368. Moreover, the word law in Article 
13 should be taken to include law made in exercise of the constituent 
power. When Article 368 confers on Parliament the right to amend the 
Constitution, the power in question can be exercised over all the provi- 
sions of the Constitution including those in Part III of the Constitution 
dealing with fundamental rights. The result is that Parliament is com- 
petent to amend the Consitution even if it abridges or takes away any 
fundamental right guaranteed by the Constitution. 


In the case of Golak Nath v. State of Punjab (AIR 1967 S.C. 1643), the 
First, Fourth and Seventeenth amendments of the Constitution were chal- 
lenged before the Supreme Court, The majority view of the Supreme 
Court was that those amendments were not justified as they conflicted 
with the fundamental rights guaranteed by Part II of the Constitution. 
However, on the basis of earlier decisions of the Supreme Court in the 
case of Shankari Prasad Singh and Sajjan Singh, they were valid. Having 
become a part of the Constitution by acquiescence for a long time, those 
could not be challenged now and they would continue to be valid by the 
application of the doctrine of prospective overruling. However, it was 
made clear that Parliament in future would not be competent to make 
any amendment of the Constitution which in any way abridged or took 
away fundamental rights guaranteed to the people by Part II of the 
Constitution. 


In Kochuni v. State of Madras and Kerala, the Supreme Court ob- 
served that under Article 31(1), a person cannot be deprived of his pro- 
perty save by authority of law. The law must be a valid law. Under Article 
13(2), a law depriving a person of his property cannot take away or abridge 
the right conferred by Part III of the Constitution. A law depriving a 
person of his property will be invalid if it infringes Article 19(1)(f) unless 
it imposes a reasonable restriction on the fundamental right of the person 
concerned. (AIR 1960 S.C. 1080). 


In Union of India v. The Metal Corporation of India Ltd, (AIR 
1967 S.C. 637), the Supreme Court held that the Metal Corporation of 
India (Acquisition of Undertaking) Act, 1965 was void as it did not pro- 
vide for compensation within the meaning of Article $1(2) of the Consti- 
tution. Under Article 31(2), no property can be compulsorily acquired 
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except under a law which provides for compensation for the property 
acquired and either fixes the amount of compensation or specifies the prin- 
ciples on which and the manner in which compensation is to be deter- 
mined and given. The law to justify itself has to provide for the pay- 
ment of a just equivalent to the land acquired or lay down principles 
which will lead to that result. If the principles laid down are relevant 
to the fixation of the compensation and are not arbitrary, the adequacy 
of the resultant product cannot be questioned in a court of law. The 
validity of the principles falls within the judicial scrutiny and if they 
stand the tests, the adequacy of the product falls outside its jurisdiction. 


In the case of Inder Singh v. State of Punjab, it was held that Sec- 
tion 32 KK of the Pepsu Tenancy and Agricultural Lands Act, 1955 
dealt with an estate within the meaning of Article 31-A and was con- 
cerned with agrarian reform. The fixing of ceiling on lands and pro- 
visions relating to it form part of and constitute agrarian reform and 
Seen provisions have the protection of Article 31-A (AIR 1967 


In State of Madhya Pradesh y. Ranojirao Shinde (AIR 1968 S.C. 
1053), the Supreme Court held that Article 31(2) of the Constitution 
must be construed harmoniously with Article 19(1)(f). If so construed, 
it is obvious that the public purpose contemplated by that Article does 
not include enrichment of the coffers of the State. The Act which em- 
powers the State to appropriate the property of somebody for itself solely 
with a view to augment the resources of the state, cannot be considered 
as a reasonable restriction in the interests of the general public. If 
po 19(6) is interpreted to mean that state can take by authority of 
nl anyone's property for the purpose of increasing its assets or revenues, 

€ guarantee given by Article 19(1)(f) would become illusory. 


183 Go amana Gulabchand Shah v. State of Gujarat (AIR 1969 S.C. 

beige 1t aposte Hidayatullah held that a person is entitled to hold 

BTR mat 1$ property as he thinks best. If regard is to be had for the 

pens oe ee aye a clear law and a clear determination are required. 

management A rticle 31-A(1)(b) cannot be given to taking over of the 

as se where it is done merely because the officer. thinks that 
eat is to be preferred to fruits and fruits to grass, etc. 


Section 20B of Displaced Persons 


Act, 1954 viol: fet r 
vires Article 31(2). Poth the provisions of Article $1(2) and hence is ultra 


In State of Gujarat v Shantilal Man 
. galdas (AIR 1969 S.C. 634), the 
Supreme Court has held that Compulsory acquisition or Ministe of 


ra i 
done by authority of law. Law wiht p E alo i E 


does not transfer ownership of the pro 
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manner in which the compensation is to be determined and given. If 
these conditions are fulfilled, the authority of the law cannot be ques- 
tioned on the plea that it does not provide adequate compensation to the 
owner. 


Article 32 


The importance of Article 32 of the Constitution was emphasized by 
Dr. Ambedkar in the Constituent Assembly in these words: “If I was 
asked to name the particular article in this Constitution as the most im- 
portant without which this Constitution would be a nullity, I could not 
refer to any other article except this one. It is the very soul of the Con- 
stitution and the very heart of it and I am glad that the House has re- 
alised its importance. Hereafter, it would not be possible for any legis- 
lature to take away the writs which are mentioned in this article. It is 
not that the Supreme Court is left to be invested with the power to issue 
these writs by a law to be made by the legislature at its sweet will, The 
Constitution has invested the Supreme Court with these writs and these 
writs could not be taken away unless and until the Constitution itself is 
amended by means left open to the legislatures. This in my judgment is 
one of the greatest safeguards that can be provided for the safety and 
security of the individual.” 


Article $2 provides that the right to move the Supreme Court by ap- 
propriate proceedings for the enforcement of the fundamental rights con- 
ferred by Part III of the Constitution is guaranteed. The Supreme Court 
shall have power to issue directions or orders or writs, including writs in 
the nature of habeas corpus, mandamus, prohibition, quo warranto and 
certiorari, whichever may be appropriate, for the enforcement of any of 
the fundamental rights conferred by Part III of the Constitution. Parlia- 
ment may also by law empower any other court to exercise within the 
local limits of its jurisdiction all or any of the powers exercisable by the 
Supreme Court. The fundamental rights guaranteed by Article 32 shall 
not be suspended except as otherwise provided for by the Constitution. 


Article 32 does not merely confer power on the Supreme Court as 
Article 226 does on the High Courts to issue certain writs for the enforcement 
of the fundamental rights or for any other purpose as a part of its general 
jurisdiction. Article 32 provides a guaranteed remedy for the enforcement 
of those rights and this remedial right is itself made a fundamental right 
by being included in Part III of the Constitution. The Supreme Court is 
thus constituted the protector and guarantor of fundamental rights. Con- 
sistently with the responsibility laid upon it, it cannot refuse to entertain 
applications seeking protection against infringement of those rights (Romesh 
Thappar v. State of Madras AIR 1950 S.C. 124). 


_ Article $2 is not directly concerned with the determination of con- 
stitutional validity of particular legislative enactments. What it aims at 
is the enforcing of fundamental rights guaranteed by the Constitution, no 
matter whether the necessity for such enforcement arises out of an action 
of the executive or of the legislature. To make out a case under Article 
32, it is incumbent upon the petitioner to establish not merely that the law 
complained of is beyond the competence of the particular legislature as not 
being covered by any of the items in the legislative List, but that it affects 
or invades his fundamental rights guaranteed by the Constitution, of which 
he could seek enforcement by an appropriate writ or order. The rights 
that could be enforced under Article $2 must ordinarily be the rights of 
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the petitioner himself who complains of infraction of such tights and ap- 
proaches the court for relief. (Cheranjit Lal v. Union of India, AIR 1951 
S.C. 4] at pp. 52-53). However, an application for a writ of habeas corpus 
can be filed even by another person who is acquainted with the facts of the 
case if the petitioner cannot file the same himself, 


Article 32 can be invoked only if the fundamental rights of a persom 
are infringed and not otherwise. In the case of Ujjam Bai v. State of Uttar 
Pradesh (AIR 1962 S.C. 1621), the petitioner was a partner in a firm that 
carried on the business of manufacturing and sale of hand-made Bidis. 
The Sales Tax Officer sent a notice to the firm for the assessment of tax on 
the sale of Bidis. The contention of the firm was that Bidis were exempt- 
ed from the payment of sales tax and hence no sales tax could be levied. 
The contention of the firm was rejected by the Sales Tax Officer. The firm 
went in appeal, but the same was dismissed. Ultimately, a petition was. 
filed in the Supreme Court of India under Article 32 of the Constitution 
for the enforcement of her fundamental rights under Article 19(1)(g) and 
31 of the Constitution. A preliminary objection was raised against the 
maintainability of the petition. The ‘question for decision before the 
Supreme Court was whether an order of 
under a taxing statute which is otherwise intra vires is open to challenge 
as repugnant to Article 19(1)(g) on the sole ground that it is based on a 
a uein of the Act or of a notification issued thereunder and 
whether the validity of such an order can be questioned in a petition 
under Article 32 of the Constitution. The matter was heard by a bench 
of 7 judges, It was held by majority that the petition under Article 32 


_ The above rule of non-maintainability of a petition under Article 32 
is subject to three exceptions. If a Statute or any of its provisions is 
ultra vires, any action taken under such ultra vires provision by a quasi- 
Judicial authority which violates or threatens to violate a fundamental 
right will give rise to the question of the enforcement of that right and a 
petition under Article 32 still lie (AIR 1963 S.C. 928 and 734), The second 
exception is that if a quasi-judicial authority acts without jurisdiction or 


wrangly assumes jurisdiction by committing error as to a collateral fact 
and the resultant action threatens 


Petitions to the Supreme Court under Article $2 of the Constitution 
are subject to the rule of res judicata. 


State of U.P. (AIR 1961 S.C. 1487), th 
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filed in the High Court under Article 226 is dismissed not on merits but 
because of the laches of the party applying for the writ or because it is 
held that the party had an alternative remedy available to it, then the 
dismissal of the writ petition would not constitute a bar to a subsequent 
petition under Article 32 excepting cases where and if the facts thus found 
by the High Court may themselves be relevant even under Article 32. If 
a writ petition is dismissed in limine and order is pronounced in that 
behalf, whether or not the dismissal would constitute a bar would depend 
upon the nature of the order. If the order is on merits, it would be a 
bar. If the order shows that the dismissal was for the reason that the 
petitioner was guilty of laches or that he had an alternative remedy, it 
would not be a bar except in cases already indicated. If the petition is 
dismissed in limine, without passing speaking order, then such dismissal 
cannot be treated as creating a bar of res judicata. It is true that prima 
facie dismissal in limine even without passing a speaking order in that 
behalf may strongly suggest that the court took the view that there was no 
substance in the petition at all, but in the absence of a speaking order, 
it would not be easy to decide what factors weighed in the mind of the 
Court and that makes it difficult and unsafe to hold that such a summary 
dismissal is a dismissal on merits and as such it constitutes a bar of res 
judicata against a similar petition filed under Article 32. If the petition 
is dismissed as withdrawn, it cannot be a bar to a subsequent petition 
under Article 82 because in such a case there has been no decision on 
merits by the court. 


In Joseph Pathen v. State of Kerala (AIR 1965 S.C. 1514), the Supreme 
Court held that every citizen whose fundamental right is infringed by the 
state has a fundamental right to approach the Supreme Court for enforcing 
that right. If by a final decision of a competent court, his title to property 
has been negatived, he ceases to have the fundamental right in respect of 
that property and therefore he can no longer enforce it. In that context, 
the doctrine of res judicata may be invoked. However, where there is no 
such decision at all, there is no scope to call in its aid. 


In the case of Lakhanpal v. Union of India (AIR 1967 S.C. 908), the 
earlier writ petition of the petitioner challenging his detention was dis- 
missed and it was held that his detention was valid. He filed another writ 
petition based on the same contentions and the Supreme Court held that 
he could not be permitted to reagitate the same contentions when no new 
circumstances had arisen justifying their reagitation. 


When Article 32(4) of the Constitution was under discussion in the 
Constituent Assembly, a demand was made that this clause should be delet- 
ed. While insisting on the retention of this clause Dr. Ambedkar observed: 
“With regard to the argument that clause (4) should be deleted, I am 
afraid, if I may say so without any offence, that is a very extravagant de- 
mand, a very tall order. There can be no doubt that while there are cer- 
tain fundamental rights which the State must guarantee to the individual 
in order that the individual may have some security and freedom to de- 
velop his own personality, it is equally clear that in certain cases where, for 
instance, the State’s very life is in jeopardy, those rights must be subject 
to a certain amount of limitation. Normal, peaceful times are quite dif-. 
ferent from times of emergency. In times of emergency, the life of the 
State itself is in jeopardy and if the State is not able to protect itself in 
times of emergency, the individual himself will be found to have lost his 
very existence. Consequently the superior right of the State to protect it- 
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self in times of emergency, so that it may survive that emergency and live to 
discharge its functions in order that the individual under the aegis of the 
State may develop, must be guaraneed as safely as the right of an individual. 
I know of no Constitution which gave fundamental rights but which gives 
them in such a manner as to deprive the State in times of emergency to 
protect itself by curtailing the rights of the individual. You take any 
Constitution you like, where fundamental rights are guaranteed, you will 
also find that provision is made for the State to suspend these in times of 
emergency. So far, therefore, as the amendment to delete clause (4) is con- 
cerned, it is a matter of principle and I am afraid I cannot agree with the 
mover of that amendment and I must oppose it.” 


It is to be observed that resort was had to Article 32(4) of the Con- 
stitution when India was attacked by China in October 1962. The Presi- 
dent of India issued a proclamation declaring that a grave emergency 
existed and the security of India was threatened by external aggression. 
The powers of the President under Article 359 of the Constitution were in- 
voked and by the Presidential Orders the right of any person to move any 
court for the enforcement of the rights conferred by Articles 14, 21 and 
22 of the Constitution, if such person had been deprived of any such rights 
under the Defence of India Act, or any rule or order made thereunder, 
was suspended for the period during which proclamation of emergency re- 
mained in force. This proclamation of emergency remained in force for 
many years and it was there even when Pakistan attacked India in 1965. 
It was ended on 10th January, 1968. 


Articles 33 and 84 


Article 13 of the Constitution invalidates all laws, whether past or 
future, if and to the extent they are repugnant to the rights enumerated 
in Part III of the Constitution. However, there are two exceptions and 
those are embodied in Articles 33 and 34. These Articles empower the 
Parliament to restrict or abridge the fundamental rights. Article 33 pro- 
vides that Parliament may by law determine to what extent any of the 
ama red by Part III of the Constitution shall, in their application 
: mem! of the Armed Forces or the Forces charged with the main- 
Sige of public order, be restricted or abridged so as to ensure the pro- 
per eaer of their duties and the maintenance of discipline among 
tony the vou Army Act, 1950, the Naval Forces (Miscellaneous Provis- 
e and the Air Forces Act, 1950 provide that no female shall 
; act ‘or enrolment or employment in the regular army, navy or air 
orce. The Central Government has been given the power to make rules 
providing: that no member of an armed force shall be a member or in any 
way associated with any trade union or labour union or attend or address 
odin ay Behe p 5 hal us demonstration for political or other pur- 

5i 5 wi i i 
any book, letter or other Wena or publish or cause to be published 


In the case of Ram Sarup v. Union of India (A 55 S.G. 247), the 
petitioner who was a sepoy was tried and abe dl S Fg oes fe 
Martial to death under Section 69 of the Army Act, read with Section 302 
of the Indian Penal Code for shooting dead two sepoys and one Haveldar. 
The Central Government confirmed the death sentence, The petitioner 
filed in the Supreme Court a petition under Article 32 of the Constitution 
for setting aside the orders of the Court Martial and the Central Govern- 
ment on various grounds. His petition was dismissed and the Supreme 
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Court held that each and every provision of the Army Act, is a law made 
by Parliament and if any such provision tends to affect the fundamental 
rights under Part III of the Constitution then that provision does not, on 
that ground, become void as it must be taken that: Parliament has in exer- 
cise of its powers under Article 33 of the Constitution made the requisite 
modification to affect the respective fundamental rights. It was also held 
that Section 125 of the Act is not discriminatory and does not infringe 
Article 14 of the Constitution. 


Article 34 provides that notwithstanding anything contained in the 
‘chapter on fundamental rights, Parliament may by law indemnify any per- 
son in the service of the Union of India or of any State or any other per- 
son in respect of any act done by him in connection with the maintenance 
or restoration of order in any area within the territory of India where 
martial law was in force or validate any sentence passed, punishment in- 
flicted, forfeiture ordered or other act done under martial law in such area. 
The power under this Article can be exercised by Parliament only if two 
<onditions are satisfied. The first condition is that the act in question must 
be in connection with the maintenance or restoration of order. The second 
condition is that martial law must have been in force in the area where 
the act was done. 


Article 35 provides that Parliament shall have and the legislature of a 
state shall not have the power to make laws with respect to any of the 
matters which under Article 16(3), 32(3), Article 33 and Article 34 may 
be provided for by law made by Parliament and for prescribing punish- 
ment for those acts which are declared to be offences under Part III of the 
Constitution. Any law in force immediately before the commencement of 
the Constitution with respect to the matters mentioned above shall con- 
tinue in force until altered or repealed or amended by Parliament. 


Criticism 


The fundamental rights as given in the Constitution have been attack- 
ed on many grounds. It is contended that the Constitution does not grant 
fundamental rights as such. What is granted is merely an apology for the 
fundamental rights which ought to have been guaranteed to the people of 
India. It is pointed out that many fundamental rights such as the right to 
Work, education, etc, do not find a place in Part III of the Constitution. 
However, these critics forget that although the importance of those rights 
18 not denied, it was not practicable to include them in Part III of the Con- 
stitution. The resources of our country are limited and it is not possible 
for the Government to make provision for such fundamental rights as the 
right to work, right to rest and leisure, right to education, etc. If these 
fundamental rights had been included in Part III and the Government had 
failed to guarantee those rights in practice, the Government would have 
made a laughing stock of itself. These rights have rightly been included 
n the Chapter on Directive Principles of State Policy and it is rightly 
pointed out in Article $7 that the directive principles of state policy are 
fundamental in the governance of the country and it shall be the duty of the 
State to apply those principles while making laws. This means that it is 
the duty of the Government of India and the State Governments to trans- 
late into practice the directive principles of state policy so far as their re- 


sources permit. The critics ignore the realities of the situation in the 
country. 


Another criticism of fundamental rights as embodied in the Indian 
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Constitution is that they are hedged in by so many exceptions, explanations 
and qualifications that it is difficult to understand what actually is left with 
the people by way of fundamental rights. It is sarcastically suggested that 
the chapter on fundamental rights should be given the name of “Limitations 
on Fundamental Rights or Fundamental Rights and Limitations Thereon”. 
Dr. Ambedkar has given the following reply to these critics: “In the opin- 
ion of the critics, fundamental rights are not fundamental rights unless 
they are also absolute rights. The critics rely on the Constitution of the 
United States and the Bill of Rights embodied in the first ten Amendments 
to that Constitution in support of their contention. It is said that the 
fundamental rights in the American Bill of Rights are real because they 
are not subjected to limitations or exceptions. I am sorry to say that the 
whole of the criticism about fundamental rights is based upon a miscon- 
ception. In the first place, the criticism in so far as it seeks to distinguish 
fundamental rights from non-fundamental rights is not sound. It is in 
correct to say that while non-fundamental rights are created by agreement 
between parties, fundamental rights are the gift of the law. Because 
fundamental rights are the gift of the State, it does not follow that the 
State cannot qualify them. 


“In the second place, it is wrong to say that fundamental rights in 
America are absolute. . The difference between the position under the 
American Constitution and the Draft Constitution is one of form and not 
of substance. That the fundamental rights in America are not absolute 
rights. is beyond dispute. In support of every exception to the Fundamental 
Rights set out in the Draft Constitution, one can refer to at least one 
judgment of the United States Supreme Court.” 


_ Shri M. C. Chagla says: “It has been said that our Constitution 
gives fundamental rights with one hand and with the other hand takes 
them away, by circumscribing the rights by innumerable exceptions ‘and 
provisions. That to my mind is a very facile criticism. Article 19 of 
our Constitution deals with right to freedom and it enumerates certain 
rights regarding individual freedom. ‘These rights are freedom of speeck 
and expression, freedom to assemble peaceably and without arms, freedom 
to form associations or unions, freedom to move freely throughout the 
territory of India, freedom to reside and settle in any part of the territory 
of India, freedom to acquire, hold and dispose of property and freedom 
to practise any profession, or to carry on any occupation, trade or busines. 
These are important and vital freedoms which lie at the very root ° 
liberty. It is true that in the sub-clauses that follow limitations are place 
upon these freedoms. With regard to freedom of speech and expressio® 
past and future laws are saved which relate to libel, slander, defamatio” 
contempt of court or any matter which offends against decency or morality 
or which undermines the security of, or tends to overthrow the State. It 
will be noticed that these limitations are objective standards laid dow? 
by the Constitution. Similarly, the legislature js given the right to 1 
pose reasonable restrictions in the interest of public order on the right 
to assemble peaceably and without arms. Whether a restriction is 7€350™ 
able or not is not left to the determination of the legislature OT the 
executive but it is again an objective consideration which has got t° E 
determined by the Court of law, Only such a restriction would be reason 
able as the court thinks as reasonable. Similarly, the right to form asso" 
ciations or unions may be limited by reasonable restrictions in the intel 
est of public order or morality. The right to move freely throughout the 
territory of India, to reside and settle in any part of the territory of India 


FUNDAMENTAL. RIGHTS 115 


and to acquire, hold and dispose of property can all be limited by reason- 
able restrictions in the interests of the general public or for the protection 
of the interests of any Scheduled Tribe. Similarly, the right. to practise 
any profession, or to carry on any occupation, trade or business, may be 
cut down by reasonable restrictions in the interests of the general public. 
It will be realized therefore that the Constitution has not left it to the 
party in power in the legislature or to the caprice of the executive, to 
limit, control or impair any fundamental right. Any limitation of a fun- 
damental right has to be justified by the legislature before a Court of law. 
These are indeed wide powers given to the Courts of law under the Con- 
stitution.” 3 


Critics do not find any justification for provisions: relating. to -preven 
tive detention and the suspension of constitutional remedies. It appears. 
that these critics also ignore altogether the situation in the country. If 
everybody in the country had been a patriot and would have preferred to 
die rather than allow the interests of the country to suffer, there would 
have been no justification for these provisions. However, the things. in 
the country are quite different. ‘There is a lot of selfishness among the 
people. People are ready to subordinate national interests to personal, 
denominational, religious and regional interests. There are parties in this 
country who do not make secret of overthrowing the Government by the 
use of violence. Under the circumstances, the above-mentioned provision 
cannot be dispensed with. It has rightly been pointed out that preven- 
tive detention is an administrative necessity in India and likely to cause 
less human misery than might result from likely alternative measures to 
deal with persons who cannot be successfully prosecuted for their activi- 
ties, though they are a menace to public security and order. ‘The danger 
and consequences of public disturbances in India are too grave to justify 
any Indian Government in giving the tub-thumping demagogue and the 
conspiratorial member of a political cell, the freedom he enjoys in Britain. 
In spite of this justification, the Preventive Detention Act hds been allow- 
ed to lapse by the Government of India headed by Mrs. Indira Gandhi 
as the Communists are opposed to it and she relies upon their: support. 


_ Another criticism of the fundamental rights is that they are couched 
in a difficult language and they are beyond the comprehension of the man 
in the street. While the American Bill of Rights is a marvel of clarity 
and consciousness, the same cannot be said about Part III of the Constitution. 
What happened in the case of America was that the fathers of the American 
Constitution put down certain fundamental rights in the form of a 
few simple propositions and made them a part of their Constitution and 
they trusted the judges of their country to do the rest of the job, How- 
ever, that has not been done in India. The members of the Constituent 
Assembly, instead of trusting the judges of the Supreme Court of India 
to lay down the limitations on those fundamental rights in the background 
of the situation prevailing in the country, themselves laid down all the 
limitations and exceptions in every case. The result is that the chapter on 
fundamental rights is full of confusion and it is impossible for the man 
in the street to understand it and appreciate it. Experience shows that 
the politicians of India treat the judges of the Supreme Court. of India 
With distrust. The recent agitation for setting at naught the judgment 
of the Supreme Court of India in the case of Golak Nath clearly proves 
it. The politicians think that they alone are competent to decide what 
fundamental rights and how much of them should be left to the people 
of India or not. This is most unfortunate. 
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Another criticism is that the chapte“ on fundamental rights is not 
the product of a consistent philosophy. “A thread of nineteenth century 
liberalism runs through it; there are consequences of the political problems 
ef Britain in it; there are relics of the bitter experience in opposition to 
British ‘rule; and there is evidence of a desire to reform some of the social 
institutions which time and circumstances have developed in India. The 
result is a series of complex formulae, in twenty-four articles, some of 
them lengthy, which must become the basis of a vast and complicated 
case law.” 


Another criticism is the heavy cost involved in the process of moving 
the Supreme Court of India and the High Courts for protecting the 
fundamental rights. It is wrong to say that any person can go to the 
Supreme Court or a High Court for the | protection of his fundamental 
rights. In order to get his fundamental rights protected, the aggrieved 
party must be ready to pay the fee prescribed for moving a writ petition 
in the Supreme Court of India or a High Court. In many cases, those 
fees are very high. Even if the fees are paid, there are not much chances 
of getting relief unless the party concerned can afford to engage a com- 
petent lawyer, to argue his case and he may demand a few thousand rupees. 
‘The result is that unless and until something is done to remove this draw. 
back, the chapter on fundamental rights will not be available to most of 
the people in the country. It will be a privilege for a few who are 
either rich or backed by political parties who can somehow find the te 
sources. 


In 1961, Shri M. C. Setalvad, who was then the Attorney-General of 
India, expressed grave concern at the “unmistakable” trends in the Supreme 
Court of India and High Courts to unduly restrict the advantages of quick 
and adequate legal remedies for the enforcement of fundamental rights 
guaranteed by the Constitution. He pointed out that in a large number 
of cases, the High Courts had refused to give relief under Article 226 
basing their decision on the ground of existence of an adequate alternative 
legal remedy. “It :is a matter for consideration whether this doctrine 0 
adequate legal remedy applied by the English Courts in respect of 
prerogative: writs, has any application at all to these constitutional 1 
medies which are merely analogous to these writs....The Supreme Court 
has more than once observed that in view of the express provisions © 
the Constitution, we need not now look back to the early history 9 
procedural technicalities of the remedies in English law, nor feel oppte* 
ed by any difference or change of opinion expressed in particular cases 
by English Judges.” The Attorney-General pointed out that the Supreme 
Court of India had also repeatedly declared that the existence of an alter 
native or other adequate legal remedy was not a matter which the Cow 
should consider in cases where relief was sought for the infringement ° 
a fundamental right. “Notwithstanding these pronouncements of te 
Supreme Court, some of the High Courts have continued to’ pursue the 
theory ‘of alternative adequate relief and have, on that ground, refused 


relief under Article 226 in cases where breaches of the fundamental rights 


of the citizens were alleged.” The Attorney-General pointed out eng 


necessity of studying the situation created by the interpretation put oF 
Article 32 by the Supreme Court.’ The Supreme Court had applied, thé 
principles analogous to the doctrine of veg judicata to reject applications 
seeking relief under Article 82. “The citizen js entitled to look YP% 
the highest court in the land as the guardian and protector of his freedoms 
and it would naturally be a matter of great concern to him that the court 
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should, by the application of some principles, seek to narrow or limit 
this right guaranteed by the Constitution.” The Attorney-General point- 
ed out that the summary remedy proviced in the Constitution was in- 
tended to be available at a small cost. A large number of High Courts 
looked upon the procedure under Article 226 in that light and were 
charging moderate court fees. However, the rules of the Supreme Court 
required a security desposit of Rs. 2,500/- before a rule was issued on an 
application under Article 32. This requirement was bound to result in 
“virtual denial to a person of moderate means of access to the Supreme 
Court in vindication of his fundamental rights.” 

On the same occasion, Shri K. M. Munshi also referred to the trend 
of judicial decisions towards narrow legatism as against broad constitu- 
tionalism “with which we started in 1950.” There was a growing tendency 
to circumscrible the area of guaranteed freedom “by a zealous solicitude 
to accommodate all pervading legislation.” i 
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CHAPTER V 
DIRECTIVE PRINCIPLES OF STATE POLICY 


Part IV of the Constitution of India deals with the directive principles 
of state policy. There are many sources from which the idea and contents of 
‘Part IV of the Constitution have been taken. The Declaration of the Rights 
of man and the Citizen proclaimed by Revolutionary France in 1789 and the 
Declaration of Independence by the American colonies against England had 
their effect on the framers of the Indian Constitution. The Constitution 
of the Irish Republic which contains a chapter on “Directive Principles of 
Social Policy” also influenced the framers of the Indian Constitution. 
Those who framed the Irish Constitution were themselves influenced by 
the Constitution of Republican Spain. The Government of India Act, 
1935 provided for “Instrument of Instructions” and Dr. Ambedkar, the 
Chairman ‘of the Drafting Committee of the Indian Constitution, also de- 
clared that “the directive principles are like the instruments of instruc- 
tions which were issued to the Governor-General and the governors of colon- 
ies and those of India by the British Government under the 1935 Govern- 
ment of India Act. What is called directive principles is merely another 
name for the instrument of instructions. The only difference is that they 
are instructions to the legislature and the executive. Whoever captures 
power will not be free to do what he likes with it. In the exercise of it, 
he will have to respect these instruments of instructions which are called 
directive principles. He cannot ignore them. It appears that the fathers 
of the Indian Constitution were also influenced in this matter by the 
Charter of the United Nations and the Universal Human Righs Charter. 


i However, it is not correct to say that everything in the chapter on 
Direct Principles of State Policy has been borrowed from outside. The 
a, 3 that a number of the principles embodied in the Chapter on Direc 
ive Principles are purely Indian. Reference in this connection may be 
made to the provision for village Panchayats, cottage industries, prohibi- 
ton, protection of cows, Scheduled Castes, Scheduled Tribes, social and 


educationally backward classes, etc. Th i ia blems 
and ideals ‘cherldhed fy Satay, ese are essentially Indian pro 


Articles 36 to 51 0 
of State’Policy. Artic 


of the Constitution shall have the same meaning as are given to this term 


Article 37 is very important. While it 
says that the provisions contained in Part IV of the Constitution shall not 


he duty of the state to apply 
duty is cast not only © 
Governments. As a matter © 


those principles while making laws. This 
Central Government, but also on the State 
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fact, every effect has been made to carry out as far as possible the princi- 
ples laid down in Part IV of the Constitution. It was with that object 
in view that the Zamindari Abolition Acts were passed in various states 
and when their validity was challenged before the High Courts and the 
Supreme Court of India, even the Constitution was amended to make them 
valid. A reference may be made in this connection to the First, the Fourth 
and Seventeenth Amendments of the Indian Constitution. With the same 
object in view, the Gaon Sabha Acts were passed after 1950. The 
Provident Fund Act, 1952, Child Labour Act, 1951, Protection of Bovine 
Act, 1951, the Compulsory Seeding and Compost Act, Special Marriage 
Act, etc, were passed with the same end in view. The same can be said 
about the prohibition laws passed by the various states. Parliament of 
India has passed a law by which the practice of untouchability has been 
made penal. The backward classes have been given special privileges and 
facilities to raise their standard of living. 


In State of Madras v. Champakam Dorairajan (AIR 1951 S.C. 226), it 
was contended on behalf of the State of Madras that Article 46 charged 
the state with promoting with special care the educational and economic 
interests of the weaker sections of the people and protecting them from 
social injustice and all forms of exploitation. It was also contended that 
_ although Article 46 was in Part IV of the Constitution dealing with Direc- 
tive Principles of State Policy and although the provisions contained in 
Part IV were not enforceable by any Court, still those principles were 
fundamental for the governance of the country and Article 37 made it 
obligatory on the part of the State to apply those principles while making 
laws. It was also contended that the provisions of Article 46 overrode the 
Provisions of Article 29(2) of the Constitution. The contention was re- 
jected by the Supreme Court and Mr. Justice $. R. Das on behalf of the 
Court observed thus: “The Directive Principles of the State Policy which 
by Article 37 are expressly made unenforceable by a Court cannot over- 
tide the provisions found in Part III which, notwithstanding other pro- 
Visions, are expressly made enforceable by appropriate writs, orders or 
directions under Article 32. The chapter of fundamental rights is sacro- 
sanct and not liable to be abridged by any legislative or executive act or 
order, except to the extent provided in the appropriate Article in Part 
II. The Directive Principles of State Policy have to conform to and run 
as subsidiary to the chapter on fundamental rights. In our opinion, that 
is the correct way in which the provisions found in Parts HI and IV have 
to be understood. However, so long as there is no infringement of any 
fundamental right, to the extent conferred by the provisions in Part III, 
there can be no objection to the State acting in accordance with the direc- 
tive principles set out in Part IV, but subject again’ to the legislative and 
executive powers and limitations conferred on the state under different 
Provisions of the Constitution.” 


In State of Bihar v. Kameshwar Singh (AIR 1952 S.C. 252), the Supreme 
Court used the directive principles for the guidance in determining a cru- 
cial question on which the validity of the Bihar Act hinged. The question 
Was “whether there was any public purpose to justify the legis- 
lation which acquired compulsorily vast lands of private owners. 
After quoting Article 87, Mr. Justice Mahajan observed: “Now it is 
obvious that the concentration of big blocs of land in the hands of a few 
individuals is contrary to the principles on which the Constitution of 
India is based. The purpose of the acquisition contemplated by the im- 
Pugned Act, therefore, is to do away with the concentration of big blocs 
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of land and means of production in the hands of a few individuals and to 
so distribute the ownership and control of the material resources which 
come in the hands of the state so as to subserve the common as best as. 
possible.” It is obvious that Mr, Justice Mahajan was guided by the direc- 
tive principles contained in the Constitution. After quoting Articles 38 
and 39 of the Constitution, Mr. Justice S. R. Das observed thus in the 
same case: “In the light of this new outlook what I ask is the purpose of 

` the state in adopting measures for the acquisition of Zamindaris and the 
interests of the intermediaries. Surely, it is to subserve the common good 
by bringing the land which feeds and sustains the community and also 
produces wealth by its forests, mineral*and other resources, under state 
ownership or control. This state ownership or control over land is a 
necessary preliminary step towards the implementation of Directive Princi- 
ples of State Policy and it cannot but be a public purpose.” 


In M. H. Quareshi y. State of Bihar (AIR 1958 S.C. 731), Chief Justice 
S. R. Das observed that the directive principles cannot override the funda- 
mental rights guaranteed by the Constitution. A harmonions interpre- 
tation has to be placed upon the Constitution and so interpreted it means 
that the state should certainly implement the direcive principles but it 
must do so in such a way that its laws do not take away or abridge the- 
fundamental rights. y 


In re The Kerala Education Bill, 1957 (AIR 1958 S.C. 956), Chief 
Justice S. R. Das observed that presumably to implement the directive- 
principles contained in the Constitution, the Kerala Legislative Assembly 
passed the Kerala Education Bill, but in spite of it the legislature must: 
Subserve and not override the fundamental rights guaranteed by the Con- 
stitution. Nevertheless, in determining the scope and ambit of the funda- 
mental rights, “the court may not entirely ignore the Directive Principles 
of State Policy laid down in Part IV of the Constitution but should adopt 


the principle of harmonious construction and should attempt to give effect 
to both as much aş possible,” 


Speaking on the motion by which he introduced the Fourth Amend- 
ment to the Constitution in Parliament, Prime Minister Nehru observed’ 


While addressing the Constituent Assembl x d 
aE, Ve , Mr. K. T. Shah ha 
observed that the Directive Principles of State Policy “are like a cheque’ 
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than 20 years have passed. The same can be said about other directive 
principles. 


Article 38 provides that the state shall strive to promote the welfare 
of the people by securing and protecting as effectively as it may a social 
order in which justice, social, economic and political, shall inform all the 
institutions of the national life. Article 39 says that the state shall direct 
its policy towards securing that the citizens, men and women equally have 
the right to an adequate means of livelihood. The ownership and control 
of the material resources of the community should be so distributed as 
best to subserve the common good. The operation of the economic sys- 
tem must not result in the concentration of wealth and means of produc- 
tion to the common detriment. There must be equal pay for equal work 
for both men and women. The health and strength of workers, men and 
women, and the tender age of children, must not be abused and citizens 
must not be forced by economic necessity to enter avocations unsuited to 
their, age or strength. Childhood and youth must be protected against 
exploitation and against moral and material abandonment. Article 40 
says that the state shall take steps to organise village Panchayats and endow 
them with such power and authority as may be necessary to enable them 
to function as units of self-government. Many states have passed legislation 
in pursuance of the Principle. 


Article 41 provides that the state shall, within the limits of its economic 
capacity and development, make effective provision for securing the right 
to work, to education and to public assistance in cases of unemployment, 
old age, sickness and disablement and in other cases of undeserved want. 


Article 42 says that the state shall make provision for securing just 
and humane conditions of work and for maternity relief. More and more 
emphasis is being put on improving the conditions of work in which the 
Workers have to work. 


Article 48 says that the state shall endeavour to secure, by suitable 
legislation or economic organisation or in any other way, to all workers, 
agricultural, industrial or otherwise, work, a living wage, conditions of work 
ensuring a decent standard of life and full enjoyment of leisure and social 
and cultural opportunities and, in particular, the State shall endeavour to 
promote cottage industries on an individual or co-operative basis in rural 
areas, 


In Bijay Cotton Mills Ltd. v. State of Ajmer (AIR 1955 S.C. 33), the 
Supreme Court held that the fixation of minimum wages of labourers by 
the legislature is in the interest of the general public and therefore is not 
Violative of the freedom of trade guaranteed under Article 19(1)(g). In 
Standard Vacuum Refining Co. of India v. Its Workmen (AIR 1961 S.C. 
895), Mr. Justice Gajendragadkar observed that “the concept of a living 
wage is not a static concept; it is expanding and the number of its con- 
stituents and their respective contents are bound to expand and widen with 
the development and growth of national economy. That is why it would 
be impossible to attempt the task of determining the extent of the require- 
ment of the said concept in the context of today in terms of rupees, annas 
and pies on the scanty material placed before us in the present proceedings. 
We apprehend that it would be inexpedient and unwise to make an effort 
to concretise the said concept in monetary terms with any degree of de- 
finiteness or precision even if a fuller enquiry is held. Indeed, it may be 
‘Tue to say that in an under-developed country it would be idle to describe 
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any wage structure as containing the ideal of the living wage, though in 
some cases wages paid by certain employers may appear to be higher than 
those paid by others” (p. 901). 


Article 44 provides that the state shall endeavour to secure for the 
citizens a uniform civil code throughout the territory of India. When this 
Article was on the legislative anvil both the Hindus and the Muslims attack- 
ed it on the ground that it interfered with their personal law. However, 
it was pointed out that the perpetuation of separate personal laws for the 
various communities in India was not in the higher interests of the nation 
as a whole. It was bound to stand in the way of national integration. 
There is no substance in the objection that a uniform civil code would in- 
fringe the fundamental right of freedom of religion. The Government of 
India has interfered with the personal law of the Hindus and passed the 
Hindu Marriage Act, 1955, the Hindu Succession Act, 1956, the Hindu 
Minority and Guardianship Act, 1956 and Hindu Adoptions and Main- 
tenance Act, 1956. However, the Muslims in India do not tolerate any 
interference in their personal law. Only recently, when a suggestion was 
made that a committee presided over by Chief Justice Hidayatullah be 
asked to recommend changes in Muhammadan Law, there was a lot of 
Opposition and the matter ended there. 


„Article 45 provides that the state shall endeavour to provide, with- 
in a period of ten years from the commencement of this Constitution, for 
free and compulsory education for all children until they complete the 
age of fourteen years. It is a laudable object, but it has not been possible 
to achieve this objective. More than 20 years have already passed and 
we are still far away from the goal. 


_ Article 46 says that the state shall promote with special care the edu- 
cation and economic interests of the weaker sections of the people, and, 
in particular, of the Scheduled Castes and the Scheduled Tribes, and shall 
ages them from social injustice and all forms of exploitation. A lot 
pes cael been done and is even now being done to improve the lot of 
pri get and Scheduled Tribes by reserving certain jobs for 

EA ane also by giving them admission into certain institutions and also 
scholarships even if they do not deserve them on merit. However, the 


problem is a formidable Re 
solve the problem, one and it is the duty of all to pull together to 


Article 47 says that the State shall re ard tht raising of the level of 
sy chy and the standard of living of vele and ce, improvement of 
Pu ic health as among its primary duties and, in particular, the State 
shall endeavour to bring about prohibition of the consumption except for 
medicinal purposes of intoxicating drinks and of drugs which are injur- 
ious to health, In pursuance of this direction, Many states in India 
adopted a policy of prohibition, but at present the prohibition laws are 
being relaxed to make up the deficits in the State budgets. In State of 
Bombay v. F. N. Balsara (AIR 1951 S.C. 318), a reference was made to 
the directive principle contained in Article 47. 


Article 48 says that the State shall endeavour to organise agriculture 
and animal husbandary on modern and scientific lines and shall, in parti- 
cular, take steps for preserving and improving the breeds, and prohibiting 
the slaughter of cows and calves and other milch and draught cattle. 
Laws have been passed in many states prohibiting the slaughter of cows 
and calves and other milch and draught cattle, In the case of M. H. 
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Quareshi v. State of Bihar (AIR 1958 S.C. 732), reliance was placed on 
this Article. 


Article 49 says that it shall be the obligation of the State to protect 
every monument or place or object of artistic or historic interest, declared 
by Parliament to be of national importance from spoliation, disfigurement, 
destruction, removal, disposal or export. Very little has been done by 
the Government of India in this field after 1947 and the problem is a 
serious one. A vigorous effort is necessary in this field. 


Article 50 provides that the State shall take steps to separate the judi- 
ciary from the executive in the public services of the State. During the 
British days, there was a demand for the separation of the judiciary from 
the executive and this Article meets that demand. In this connection, 
many States have passed laws to separate the judiciary from the executive. 
In 1969 was passed the Union Territories (Separation of Judicial and Ex- 
ecutive Functions), Act. This makes provision for the appointment of 
judicial magistrates and executive magistrates. A similar law was passed a 
few years ago for the State of Punjab. The importance of this reform is 
not denied by anyone and it is hoped that the objective will be realised 
soon. 


Article 51 provides that the State shall endeavour to promote inter- 
national peace and security, maintain just and honourable relations between 
nations, foster respect for inter-nation law and treaty obligations in the deal- 
ings of organised people with one another and encourage settlement of in- 
ter-nation disputes by arbitration. Every effort was made to live up to the 
ideals of this Article during the days of Prime Minister Nehru. However, 
international climate is not conducive to follow the principles laid 
down in this Article. In spite of India’s friendship with Communist 
China, she was attacked in 1962 and humiliated. Still India settled her 
dispute with Pakistan relating to Cutch through arbitration. 

Criticism 

Critics point out that as the directiye principles of state policy can- 
not be enforced, those are useless. Moreover, there are too many items 
in the directive principles and about the wisdom of at least some of them, 
there is a considerable difference of honest opinion. Directive Principles 
are not settled eternal principles which do not change from age to age 
and country to country. These have been added in the Constitution to 
give cheap satisfaction to the credulous people. It cannot be said that the 
list includes all the principles for all times, Their practicability and 
soundness can be questioned. The directive principle with regards to 
prohibition is not an unmixed blessing. There is a lot in the criticism 
of those who maintain that the income likely to be lost in the experiment 
of prohibition could have been better spent on urgent works of public 
utility such as education, etc. It is contended that the policy of pro- 
hibition is a costly failure. The Government has lost a good source of in- 
come. At the same time, the crimes of illicit distillation and distribution 
of intoxicating drinks have increased and are increasing. There is also an 
encouragement to corrupt the officials concerned so that the illegal trade 
may continue. The drunkards are being forced to take harmful intoxi- 
cating drinks manufactured in very unhealthy sorroundings. 


Critics also point out that it looks unnatural for a sovereign nation 
to adopt such directive principles. One can understand such principles 
being laid down by a superior Government for an inferior Government, 
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but there does not seem to be any necessity for such instructions to a 
sovereign nation. There is no necessity for a nation giving directions to 
itself. Moreover, there is no guarantee that these principles will ever be 
adhered to in the ever-moving wheel of time. These directive principles- 
are more of a political philosophy than practical politics. They are æ 
parade of high sounding sentiments couched in vainglorious verbiage. 
They have little or no appeal to a constitutional critic. No man is satis- 
fied with empty promises not likely to be performed. 


In spite of this hostile criticism, it is maintained that these directive 
principles are “fundamental in the governance of the country” and it is 
the duty of the State to apply these principles while making laws. More- 
over, a deliberate and designed contempt or violation of directive princi- 
ples is bound to be resented by the people. If the representatives of the 
people in the Parliament and State legislatures do not show any enthusiasm 
for implementing the directive principles, they cannot hope to be return- 
ed again by the electorate. The Government which ignores these princi- 
ples is bound to lose the confidence of the people at large. No responsible 
Government dare ignore them with impunity. Raghavachariar says: “It 
may be objected that, inasmuch as these directive principles create no 
right and impose no obligation, but are mere pious declarations with no 
legal sanction behind them, they are merely frivolous and futile and need 
not find a place in a sane and sober Constitution, But it cannot be said 
that they are of no use at all, even though they may not have the binding 
force of law. The real reason and justification for the inclusion of this 
chapter may be said to be this, that in the changing fortunes of party 
government which the Constitution envisages, it is possible for a party in 
power to Impose its own will swayed by this influence or that without due 
Pica to the ideal of economic democarcy, which is the foundation and 
baat E ERE S pe pe enon: Whoever may capture the govern- 
bih SA sas ave to respect those instruments of instructions 
toy, Pi ih : ive principles. He cannot ignore them. | He may 

answer for the breach in a court of law, but he will certainly 


I f 
pach Nd answer for them before the electorate when the next election 


Ka aari of Dr. Ambedkar was: “The Draft Constitution as framed 
only provides a machinery for the government of the country. It is not 
a contrivance to install any. particular party in power, as has been done 
some tate fies Who should be in power is left to be determined by 

e people, as it must be, if the system is to satisfy the tests of democracy- 
But whoever captures power will not be free to do what he likes with it. 
In the exercise of it, he will have to respect these instruments of instruc- 
tions which are called Directive Principles. He cannot ignore them. He 
may not have to answer for their breach in a Court of Law, But he will 
certainly have to answer for them before the electorate at election time. 
What great value these directive principles possess will be realized better 
when the forces of right contrive to capture power,” Sy 


According to M. C. Setalvad, former Att 7 i a 
though the directive principles of State policy R os ics ae a 
create no legal remedies, they appear to be like an Instrument of Instruc- 
tions, or general recommendations addressed to all authorities in the Union 
reminding them of the basic principles of the new social and economic 
order which the Constitution aims at building. These fundamental 
axioms of State policy, though of no legal effect, have ‘served as useful 
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beacon-lights to courts. It has been held in the context of the directive 
principles that legislation making the land resources of the country effec- 
tively available to the larger mass of the cultivating community is ac- 
quisition of the lands for a public purpose. Restrictions imposed by laws 
on the freedom of the citizen may well be reasonable if they are imposed 
in furtherance of the directive principles. Thus these principles have 
helped the courts in exercising their power of judicial review. ‘They will, 
therefore, not only form dominating background to all State action, 
legislative or executive, but also a guide, in some respects, to Courts. The 
directive principles are but an amplification of the Preamble of the Indian 
Constitution which bases the authority of the Constitution of India on 
the solemn resolve of the people of India to secure to all its citizens 
Jusice in the social, economic and political fields; Liberty in all spheres; 
Equality of status and opportunity; and the promotion among them all 
of Fraternity assuring the dignity of the individual and the unity of the 
Nation.” 


The view of Sir Alladi Krishnaswami Ayyar was: “No Ministry res- 
ponsible to the people can afford light-heartedly to ignore the provisions 
in Part IV of the Constitution.” p 

The courts of law can take into consideration the Directiye Princi- 
ples of State Policy while deciding cases. There can be no objection to 
referring to Directive Principles for understanding the meaning of the 
provisions of the Constitution which are doubtful or ambiguous. The 
Directive Principles are a part of the scheme of the Constitution of India. 
Consequently, whenever a question arises before a court of law regarding 
the interpretation of an ambiguous provision in the Constitution or, the 
scheme of the Constitution itself, a reference to the Directive Principles 
can be usefully made, Article 19 of the Constitution allows the imposi- 
tion of reasonable restrictions to be imposed on the fundamental rights, 
When the question arises as to what is a reasonable restriction, a reference 
to the Directive Principles can be made. A restriction which promotes 
any objective laid down in the Directive Principles is likely to be consider- 
ed reasonable by a court of law. Likewise, if a question arises as to whe- 
ther certain matter is for the public benefit or not, a reference to the 
Directive Principles is relevant. 

In the butchers’ petition, the Supreme Court held that a total ban 
on the slaughter of cows of all ages and calves of cows and buffaloes was 
reasonable and valid and was in consonance with the directive principle 
laid down in Article 48 of the Constitution. It also held that the U.P. 
Prevention of Cow Slaughter Act, 1955, the C.P. and Berar Animal Pre- 
servation Act, 1949 and the Bihar Preservation and Improvement of Ani- 
mals Act, 1956 were valid. (AIR 1958 S.C. 781). 

‘The Constitution of India has been given by the people of the country 
to themselves and not by an authority from outside. The Directive 
Principles of State Policy are an authoritative declaration of the aims and 
aspirations of the Indian people formulated by their representatives after 
solemn and mature deliberation. These principles are likely to be looked 
up to by the people of India and its leaders for guidance. They will have 
the sanction of public opinion as expressed in the elections. 

It is not proper to put too much emphasis on the fact that as the 
Directive Principles cannot be enforced by the courts of law, they are use- 
less. A reference to the conventions in England shows that enforceability 
in a court of law is not absolutely necessary to give practical efficacy to a 
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principle. A vigilant public opinion inside and outside the legislatures 
can act as a sanction behind the Directive Principles. If such sanctions 
have been effective in England, there is no reason why the same should 
not be true of India. The success of a Constitution depends upon the 
people and the leaders of a country and in the case of India also, the 
Directive Principles can be turned into a blessing and not mockery. Ac- 
cording to Chief Justice Kania, the Directive Principles represent not the 
temporary will of a majority in the legislature, but the deliberate wisdom 
of a nation exercised while setting the paramount and permanent law of 
the country. (Gopalan y. State of Madras, AIR 1950 S.C. 27). 
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CHAPTER VI 
THE PRESIDENT OF INDIA 


Election of the President 


The President of India is the head of the State. He is elected by 
the members of an electoral college consisting of the elected members of 
both the Houses of Parliament and the elected members of the Legislative 
Assemblies of the States, As far as possible, there is to be maintained 
uniformity in the scale of representation of the different States for the 
election of the President. There is to be uniformity among the States 
inter se as well as parity between the States as a whole and the Union. 


For the purpose of securing uniformity in the scale of representation 
among the States inter se as well as parity between the States as a whole 
and the Union, the number of votes which each elected member of Parlia- 
ment and the Legislative Assembly of each State is entitled to cast at such 
election shall be determined in the following manner:— 


(a) Every elected member of the Legislative Assembly of a State 
shall have as many votes as there are multiples of one thousand 
in the quotient obtained by dividing the population of the State 
by the total number of elected members of the Assembly, 


If after taking the said multiples of one thousand, the remain- 
der is not less than five hundred, then the vote of each member 
referred to in sub-clause (a) shall be further increased by one. 


(c) Each elected member of either House of Parliament shall have 
such number of votes as may bè obtained by dividing the total 
number of votes assigned to the members of the Legislative 
‘Assemblies of the States under sub-clauses (a) and (b) by the total 
number of the elected members of both Houses of Parliament, 
fractions exceeding one-half being counted as one and other 
fraction being disregarded. 


_ The Draft Constitution contained the following explanation regard- 
ing the method of calculation: 


“(i) The population of Bombay is 20,849,840. Let us take the total 
number of elected members in the Legislative Assembly of Bombay to be 
208. (ie. one member representing one lakh of the population). To obtain 
the number of votes which each such elected member will be entitled to 
cast at the election of the President, we have first to divide 20,849,840 
(which is the population) by 208 (which is the total number of elected 
members), and then to divide the quotient by 1,000. In this case the 
quotient is 100,239. The number of votes which each such member will 
be entitled to cast would be 100,239/1,000, i.e., 100 (disregarding the re- 
mainder 239 which is less than five hundred). 


“(ii) Again, the population of Bikaner is 1,292,988. Let us take the 
total number of elected members of the legislature of Bikaner to be 130 
(i.e one member representing roughly ten thousand of the population). 
Now applying the aforesaid process, if we divide 1,292,938 (ie. the 


(b 


= 
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population) by 130 / (i.e, the total number of elected members), the quo- 
tient is 9,945. Therefore, the number of votes which each member of 
the Bikaner Legislature would be entitled to cast is 9,945/1000, that is 
. 10 (counting the remainder 945 which is greater than five hundred as 
equivalent to 1000).” Again, “IE the total number of votes assigned to 
the members of the Legislatures of the States in accordance with the 
above calculation be 74,940 and the total number of elected members of 
both the Houses of Parliament be ‘750, then to obtain the number of 
votes which each member of either House of Parliament will be entitled 
to cast at the election of the President, we should have to divide 74,940 
‘by 750. Thus the number of votes which each such member will be en- 
titled to cast in the case would be 14240 22992% ice, 100 (the fraction 
$$ which exceeds one-half being counted as one).” 
The following table gives the number of votes which each member 


of the several State Legislative Assemblies and each member of Parlia- 
ment had at the time of the Presidential election held in May 1952: 


State Assemblies Number of Elected Number of votes 
members given to each 
member 

Assam asi 108 79 
Bihar hs 330 119 
Bombay Hi 315 104 
Madhya Pradesh was 232 90 
Madras tes 75 145 
Orissa 140 103 
Punjab ais 126 100 
UP. 430 143 
West Bengal : 238 102 
Hyderabad 4 175 101 
Kashmir $ 75 59 
Madhya Bharat M 99 79 
Mysore n 99 82 
P.E.P.S.U. ie 60 55 
Rajasthan 160 92 
Saurashtra $i 60 6s 
‘Trvancore-Cochin 108 19 
Ajmer 30 24 
Bhopal : 30 28 
Coorg 24 7 
Delhi 48 32 
Himachal Pradesh en 36 30 
Vindhya Pradesh a 60 65 

ee ey see 
Total ois 3.358 3,45,251 

Parliament: 


House of People 495 
Council of States 204 } 699,40 (Total 3,45,806) 


Total strength of the electoral college -- 6,90,557 


In the Presidential election of 1969, the number of votes which every 
elected member of the Parliament of India was entitled to cast at suc 
election and which the ballot paper put in by every such elector at that 
election was deemed to represent was 576. ‘The number of votes which 
every elected member of the Legislative Assembly of a State was entitled 


j 
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to cast at that election and which the ballot paper put in by every such 
elector at that election was deemed to represent was 125 in Andhra Pra- 
desh, 94 in Assam, 146 in Bihar, 123 in Gujarat, 94 in Harayana, 59 in 
Jammu and Kashmir, 127 in Kerala, 109 in Madhya Pradesh, 146 in 
Maharashtra, 109, in Mysore, 7 in Nagaland, 125 in Orissa, 107 in Pun- 
jab, 110 in Rajasthan, 144 in Tamil Nadu, 174 in Uttar Pradesh and 125 


in West Bengal. 
The above figures are calculated for each Presidential election by the 
Election Commission and communicated to the Returning Officer for the 


determination of the result. The above figures are bound to vary slight- 
ly from election to election on account of the changes in population. 


Dr. Rajendra Prashad was elected in 1952 as the first President of 
the Indian Republic. He was re-elected in May 1957 also. On the 
second occasion, Dr. Prasad polled 4,59,698 votes, nearly double of 
231,599 votes, the quota fixed for the election of the President under the 
system of proportional representation . by means of single transferable 
vote. Mr. N. N. Das of Gauhati and Mr. Hari Ram, a Punjab advocate, 
who also contested the election, polled 2,000 and 1,498 votes respectively. 
Dr. Radhakrishnan was elected President in 1962. The three Presiden- 
tial elections in 1952, 1957 and 1962 were a tame affair. However, there 
was a lot of excitement in the country when Presidential elections were 


held in May 1967. The two rival candidates were Dr. Zakir Hussain and 
Shri Koka Subba Rao. The former was already the Vice-President of 
d office of the Chief Justice 


India and Shri Subba Rao resigned his exalte 
of India in order to fight the election. Ultimately, Dr. Zakir Hussain 
was elected President. 

ns Act, 1952, regulates 
f President and Vice- 


certain matters to or 
ith the Central Government, the 


President of India. In consultation w 
Election Commission has to appoint a 
in New Delhi) and one or more 


Assistant Returning Officer shall be competent to 
the functions of the Returning Officer. The Election Commission shall 


be nominated as a candidate for election to the 
e-President if he possesses the qualifications 

Each candidate shall be nominated by a 
in the prescribed form and subscribed by 
the candidate himself as assenting to the nomination and by two electors 
as his proposer and seconder. Provision is also made for the withdrawal 
of candidatures, If a candidate dies before polling, it is the duty of the 
Returning Officer to countermand the poll and report the fact to the 
Election Commission and all proceedings wi 


shall be commenced anew in all respects as i 
there is only one candidate, he is to be declared as duly elected. In the 


case of a contested election, polling has to take place according to the 
Prescribed rules and results have to be declared after the counting of the 
Votes under the supervision of the Returning Officer. It is the duty of 
the Returning Officer to report the result to the Central Government and 
the Election Commission and the Central Government have to publish the 


same in the Official Gazette. 


Any person may 
office of the President or Vic 
laid down in the Constitution. 
Nomination paper completed 
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Provision has been made for the taking of election petitions to the 
Supreme Court of India. The petitioner can take up the plea that the 
election of the returned candidate is void or that he himself or any other 
candidate has been elected. After the trial the Supreme Court can make 
an order dismissing the election petition or declaring that election of the 
returned candidate to be void and the petitioner or any other candidate 
to have been duly elected. The Supreme Court can also pass an order 
regarding costs to be paid by any party. Provision is also made for the 
grounds on which the election of a returned candidate can be declared 
void. After announcing the orders, it is the duty of the Supreme Court 
to send a copy of the order to the Central Government. 


Presidential election took place in 1969 and Shri V. V. Giri was de 
clared elected. However, his election was challenged in the Supreme 
Court of India. The hearing of the election petition took many months. 
Practically all the leaders of India appeared before the Supreme Court on 
one side or the other. President V. V. Giri himself appeared in the wit 


ness box to defend himself. In May 1970, the election petition was dis 


Many suggestions were put forward regarding the method of election 
of the President. Some members of the Constituent Assembly favoured 
the election of the President directly by the people themselves. It 
argued that such a system would be the most democratic and the Presi- 
dent would become the direct choice of the people as a whole. i i 
suggestion was that President should be elected by the members of 
Parliament alone, but this suggestion was not accepted because 
would have made the President a creature of the majority party 
robbed him of all appearance of independence and dignity. Consequent 
ly, the representatives from the States also were included in the Electo a 
College. The critics of direct election of the President point out that 
such a system might result in a clash between the President on the one — 
hand and the Cabinet on the other and that could hardly be desirable. 
While the Prime Minister and the Cabinet might maintain that them 
point of view must be accepted because they represented the people, the — 
President also could have maintained with equal justification that he 
was the choice of the nation. That would have resulted in a di 
It was also felt that if the President was to be merely a constitution: 

ead in a parliamentary set-up, it was futile to waste crores of Tul 
over the election of such a President by the people. Ultimately, the 
tem of indirect election, as explained above, was adopted. 


The President holds office for 5 ears, but he may resign his ofic 
by writing under his hand addressed ns the Vice-President or may D 
removed from office as a result of impeachment on the ground of viola- 
tion of the Constitution. Any resignation addressed to the Vice-Pres 
dent shall be communicated forthwith by him to the Speaker of th 
House of the People, A person who holds or who has held office as Pre- 
sident shall be eligible for re-election to that office? When a ; 


-AN 


1l. A non-official bill was introduced in Parli t which rovided 
that no person should be allowed to be elected Panis more chien twice. — 
On that occasion, the Hon’ble Mr, A. K. Sen, Minister of Law, pointed 5 
out that the question of re-election of the President of India id 
left to be regulated by convention and not by law. The growth 
healthy convention is to be preferred to the rigidity of law. 5 
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is to be impeached for the violation of the Constitution, the charge can 
be preferred by either House of the Parliament. No such charge is to 
be preferred unless the proposal tọ prefer such a charge is contained in 
a resolution which has been moved after at least 14 days’ notice in writ- 
ing signed by not less than one-fourth of the total number of members 
of the House indicating their intention to move the resolution, and such 
resolution has been passed by a majority of not less than two-thirds of 
the total membership of the House. When the charge has been prefer- 
red by one House of the Parliament, the other House has to investigate 
the matter and the President has the right to appear and be represented 
at such investigation. If as a result of the investigation a resolution is 
passed by a majority of not less than two-thirds of the total membership 
of the House by which the charge was investigated, declaring that the 
charge against the President has been proved, that resolution has the 
effect of removing the President from his office from the date on which 
the resolution is passed. An election to fill the vacancy caused by the 
expiration of the term of office of President shall be completed before 
the expiration of the term. If there is a vacancy on account of the 
death, resignation or removal of the President, new elections are to be 
held and the new holder of the office is to hold the office for the full 
term of 5 years. 


A curious situation arose in May 1969 after the death of Dr. Zakir 
Husain who had been elected President of India in 1967. Vice-President 
V. V. Giri took over as Acting President of India. However, it was real- 
ised that if by chance, the Vice-President also died, resigned or otherwise 
became incapable of discharging the functions of President, a vacuum 
would be created and that would endanger the security of India. In 
order to provide against that eventuality, Parliament of India passed in 
May 1969 the President (Discharge of Funcions) Act, 1969 which received 
the assent of the Vice-President Acting as President on 28th May, 1969. 
That Act provided that in the event of the occurrence of vacancies in the 
offices of both the President and the Vice-President by reason in each 
case of death, resignation or removal or otherwise, the Chief Justice of 
India or in his absence, the senior-most Judge of the Supreme Court of 
India available shall discharge the functions of the President until a new 
President elected in accordance with the provisions of the Constitution 
to fill the vacancy in the office of the President enters upon his office or 
a new Vice-President so elected begins to act as President under Article 
65 of the Constitution, whichever is earlier. When the Vice-President, 
while discharging the functions of the President, dies, resigns or is Te- 
moved, or otherwise ceases to hold office, the Chief Justice of India or in 
his absence the senior-most Judge of the Supreme Court shall discharge 
the said functions until the President resumes his duties or a new Vice- 
President is elected, whichever is earlier. When the Vice-President while 
acting as President or while discharging the functions of the President 
is unable to discharge the functions of the President owing to absence, 
illness or any other cause, the Chief Justice of India or in his absence the 
Sorot Judge of the Supreme Court shall discharge the said func- 
ions, 


The situation envisaged in May 1969 actualy arose in July 1969 
when Acting President Shri V. V. Giri decided to resign in order to fight 
the Presidential election. Chief Justice M. Hidayatulla took over as the 
Acting President of India. i; 
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His Qualifications 

No person is eligible for election as President unless he is a citizen 
of India, has completed the age of 35, and is qualified for election as a 
member of the House of the People. A person shall not be eligible for 
election as President, if he holds an office of profit under the Government 
of India or the Government of any State or under any local or other au- 
thority subject to the control of any Government. The President shall 
not be a member of either House of Parliament or of a House of the 
Legislature of any State, and if he is a member of either House of Parlia- 
_ment or of a House of Legislature of any State, he shall be deemed to have 
vacated his seat in the legislature on the date on which he enters upon 
his office as President. The President shall not hold any other office of 
profit. He shall be entitled without payment of rent to the use of his 
official residence. He is to receive a salary of Rs. 10,000 per mensem in 
addition to other allowances? The emoluments and allowances of the 
President cannot be diminished during his term of office. He has to take 
an oath of office before the Chief Justice of India. 


The President is elected for five years and can also be re-elected for 
another term, but it is doubtful whether he will be elected for the third 
term or not. 


Judicial Powers 


The President of India has been given enormous powers. He has 
powers in the judicial, legislative, executive and financial fields. As re- 
gards his judicial powers, he can grant pardons, reprieves, respites or Te- 
missions of punishment. He can suspend, remit or commute the sentence 
of any person convicted of any offence in all cases where the punishment 
or sentence is by a Court-martial, and in all cases where the sentence is 
one of death. The same is the case if the person is guilty of an offence 
against any law relating to any matter concerning the Union Government. 
The power conferred by law on any officer of the ‘Armed Forces of the 
Union to suspend, or remit or commute a sentence passed by a Court 
Martial is, not affected by this power of the President. The power to sus 
pend, remit or commute a sentence of death exercisable by the Governor 
of a State is also not affected by this power of the President. 


Nearly 200 condemned prisoners were granted pardon by the Presi- 
dent in exercise of his prerogative between 1955 and 1957, In 1957, mercy 
petitions totalled 200, of which 80 were accepted. A year earlier, cle- 
mency was shown to 68 prisoners from among 192 who filed petitions. fm 
1955, 45 of the 199 condemned persons were pardoned. 


Legislative Powers 


j As regards the Legislative powers of the President, they cover 4 very 
wide field. The President has the power to summon from time to time 
each House of Parliament to meet at such time and place as he thinks fit, 
but six months shall not intervene between its last sitting in one session 
and the date appointed for its sitting in the next session. The President 
may from time to time prorogue the Houses or either House, or dissolve 
the House of the People. He may address either House of Parliament oF, 
both Houses assembled together and for that purpose require the attend 


l. Dr. Rajendra Prasad drew Rs. 2,500 only a month. 
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ance of members. He may send messages to either House of Parliament; 
and the House to which any message is sent shall with all convenient des- 
patch consider any matter required. by the message to be taken into con- 
sideration. At the commencement of the first session after each general 
election to the House of the People and at the commencement of the first 
session of each year, the President shall address both Houses of Parliament 
assembled together and inform Parliament of the clause of its summons. 


Every bill passed by both Houses of Parliament must be submitted 
to the President for his assent. The bill does not become an Act unless 
it is assented to by the President. When a bill is submitted to the Presi- 
dent for his assent, he may give his assent to the bill, or he may withhold 
his assent from the bill, or in the case of a bill other than a money bill, 
he may return the bill to the House for reconsideration, on the lines sug- 
gested by him. If a bill is returned to Parliament for reconsideration, 
it is the duty of the House to reconsider the same. If the bill is repassed 
by both the Houses with or without amendment and presented to the 
President for his assent the latter shall be bound to give his assent. 


Article 3 of the Constitution provides that no Bill for the formation 
of new States and the alteration of areas, boundaries or names of the ex- 
isting States shall be introduced in either House of Parliament except on 
the recommendation of the President. 


If after a bill has been passed by one House and sent to the other 
House, it is rejected by the other House or the Houses have finally dis- 
agreed with regard to the amendments to be made in the bill, the Presi- 
dent may notify both the Houses by message or by public notification his 
intention to summon them to meet in a joint sitting for the purpose of 
deliberating and voting on the bill. The President may at any time after 
the date of his notification summon the Houses to meet in a joint sitting 
and if he does so, the Houses shall meet accordingly. 


_ Accordng to Article 123, if at any time the President is satisfied that 
circumstances exist which render it necessary for him to take immediate 
h an ordinance as the circumstances appear 


action, he may promulgate suc 
to him to require. Such an ordinance shall have the same force and effect 
t be laid 


as an Act of Parliament. However, every such ordinance mus 
before both Houses of Parliament and shall cease to operate at the ex- 
piration of six weeks from the reassembly of Parliament. The ordinance 
also becomes inoperative if before the expiration of 6 weeks, a resolution 
is passed by both Houses of Parliament against the same. The ordinance 
may be withdrawn at any time by the President. 


these words: “An ordinance is an emergency meg 
sorted to only in cases where delay in the enach 
calculated gravely to affect the interests of a y ection. 
seriously contend that the ordinances issued in @he last 
conform to that principle? A classic instance Wy 
ordinance which was issued in November 195] ¥ 
provident funds. In spite of a definite assurancA\gsy 
the Standing Committee that a bill would be draig ulated? to” 
interests concerned, the Government of India prow 
Nance on the subject.” 
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“The justification for this extraordinary step was stated in the pre- 
amble to be that Parliament was not in session and the President was 
satisfied that circumstances existed which rendered it necessary for him 
to take immediate action. The best commentary on this plea of emer- 
gency is that it took a whole year to bring the scheme into operation. 


“A particularly obnoxious feature of this mode of proceeding is that 
while the interests affected by a Bill, which is circulated for opinion, have 
some opportunity of putting forward their objections and shaping the 
measure which is ultimately placed before Parliament, there is little chance 
of a Bill which sgeks to replace an ordinance undergoing any material 
changes. In other words, when a piece of legislation flows form an ordi- 
nance it is just an embodiment of the viewpoint of the Government un- 
influenced by public criticism.” 

It is suggested that a Parliamentary Committee should be set up and 
the President should be bound to consult it before issuing any ordinance. 
However, it is pointed out by the constitutional Pundits that such a pro- 
vision cannot be made without amending the Constitution. Moreover, in 
times of emergency, secrecy is to be maintained in the national interest. 
In spite of all this, a convention can be evolved by which it can be estab- 
lished that as a rule the President should consult a small committee of 
the members of Parliament before promulgating any ordinance. This 
will give a democratic touch and remove the grievance of the people 
against the arbitrariness of the executive. 

Article 200 provides that if a bill has been passed by the legislature of 
a state, it shall be presented to the Governor and the latter shall declare 
either that he assents to the bill or withholds assent or reserves the same 
for the consideration of the President. Any bill which, in the opinion 
of the Governor, derogates from the powers of the High Court in a way 
which endangers the position which the High Court is designed to fill by 
the Constitution, has to be reserved for the consideration of the Presi- 
dent. Article 201 provides that if a bill is reserved by a Governor for the 
consideration of the President, the latter shall either assent to the bill or 
withhold his assent. However, if the bill is not a money bill, President 
may direct the Governor to return the bill to the State legislature with a 
EESSARA requesting reconsideration of the bill or any of its clauses or the 
desirability of introducing the amendments recommended in the message- 
When a bill is so returned, the State legislature is bound to reconsider 
it within 4 months and if the bill is passed again with or without amend- 
Sa Sir ania jr doe nie i vg to the President for his consideration. 
is pele rd ae Fi Pay ols Fd 201 provides is not that if the bill 
hid gene -T Y State legislature, the President is bound to give 
ihe g ie e ral position is that the President can refuse to give 
ae eae oe bil has been passed by the State legislature for 
Breien Sadie FL an S0 utely no check over the power of the 
Cabinet. It is well-kriovwel ‘hie hoes aig iad ig ee eae 
faded cee Ea in October 1961 President of India Te 

gu is assent to the Madhya Pradesh Panchayat Raj Bill, 1960 
as the Union Government was opposed to the system of nomination as 
provided in that bill. Mr. Justice D. D. Basu has made the following 
observations with regard to the veto power of the President: “Tt may be 
expected that the President will use his power to refuse assent to à Te 
served state Bill only upon the federal principle, viz., where the proposed 
law may be apprehended to clash with some union legislation or union 
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policy. Again, the power of refusal should be resorted to only in extreme 
cases where the power of return fails or may be expected to fail, or where 
it is not quite safe to leave the constitutionality to be determined by the 
courts, e.g, where there is a patent violation of some fundamental right. 
Another salutary object may be the safeguarding of uniformity of legis- 
lation, i.e., the avoidance of unnecessary diversity in principle (as distin- 
guished from details) between the laws of different states relating to the 
same object.” 

In the U.S.A., there is no interference by the federal executive with 
the legislation passed by the States. In Australia also, there is no provis- 
ion for the reservation of a bill passed by a State Legislature for the 
assent of the Governor-General and the latter has no power to disallow a 
bill passed by the State Legislature. However, the Canadian practice is 
similar to that of India. In Canada, Governor-General can veto a bill 
reserved for his consideration by Lieutenant-Governor of a Province. In 
addition to that, he can directly disallow a bill passed by a Provincial Legis- 
lature even if it is not reserved for his assent by the Lieutenant-Governor. 

When the President takes over the administration of any State, he 
exercises all the legislative powers which were previously exercised by the 
State Legislature concerned. He has also legislative powers with regard 
to Union Territories. Article 240 provides that the President may make 
regulations for the peace, progress and good government of the Union 
Territory of the Andaman and Nicobar Islands and the Laccadive, 
Minicoy and Amindivi Islands. Any regulation so made may repeal or 
amend any Act made by Parliament or any existing law which is for the 
time being applicable to the Union Territory and when promulgated by 
the President, shall have the same force and effect as an Act of Parlia- 
Ment which applies to that territory. Reference may be made in this 
ogee to the Andaman and Nicobar (Municipal Board) Regulations, 


Financial Powers 


As regards the financial powers of the President, the Constitution 
provides that the President in respect of every financial year shall cause 
to be laid before both Houses of Parliament a statement of the estimated 
receipts and expenditure of the Government of India for that year. The 
estimates of expenditure embodied in the annual financial statement shall 
separately show the various items of expenditure and income, No de- 
mand or grant shall be made except on the recommendation of the Presi- 
dent. ‘The President is authorised to ask for supplementary, additional 
or excess grants. No recommendation is necessary for the moving of an 
amendment which reduces or abolishes any tax. 


It is the duty of the President to cause to be laid before the Parlia- 
ment the Annual Financial Statement, the Report of the Auditor-General 
of India relating to the accounts of the Government of India, the recom- 
mendations made by the Finance Commission together with the action 
taken on them, and the Annual Report of the Union Public Service Com- 
mission explaining the reasons where any advice of the Commission has 
not been accepted. 

The Contingency Fund of India is at his disposal. He can make ad- 
vances out of it to meet unforeseen expenditure before the same is ap- 
Proved of by Parliament. He can determine the share of the States from 
the proceeds of income-tax. He determines the amount of yearly grants- 
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in-aid to certain states in lieu of their share of jute export duty. He ap- 
points the Finance Commission from time to time and has also to carry 
out its recommendations with regard to the Union-State financial re- 


lations. 


Executive Powers 


Article 53 of the new Constitution of India provides that the ex- 
ecutive power of the Union shall be vested in the President and shall be 
exercised by him either directly or through officers subordinate to him in 
accordance with the Constitution. The supreme command of the De- 
fence Forces of the Union shall be vested in the President, but its exercise 
shall be regulated by law. 


Article 74 provides that there shall be a Council of Ministers to aid 
and advise the President in the exercise of his functions. No Court shall 
haye the authority to inquire into the advice given to the President by 
any Minister. The President shall appoint the Prime Minister and also 
appoint other Ministers on the advice of the Prime Minister. The Minis- 
ters hold office during the pleasure of the President. The President is to 
administer the oaths of office and secrecy to the Ministers at the time of 
their entering upon office. The President is to appoint the Attorney- 
General of India. The latter is to hold office during the pleasure of the 
President and also receive such remuneration as the President may deter- 
mine. 


According to Article 77, all executive action of the Government of 
India, shall be expressed to be taken in the name of the President. Orders 
and other instruments made and executed in the name of the President 
shall be authenticated in such manner as may be specified in the rules to 
be ‘made by the President, and the validity of any order or instrument 
which is‘so authenticated shall not be called in question on the ground 
that it is not an order or instrument made or executed by the President. 
The President is authorised to make rules for the more convenient trans- 
action of the business of the Government of India, and for the distribution 
of business among ministers of the state. 


nt According to Article 78, it shall be the duty of the Prime Minister to 
tiara to the President all decisions of the Council of Ministers 
Hie ead me bane end of the affairs of the Union and proposals for 
aoe E ines such information relating to the administration of 
may call for seal if the 1 and proposals for legislation as the Presiden 
Cis ce if the President so requires to submit for the consider- 
AUO ORERE uncil of Ministers any matter on which a decision has been 
taken by a Minister, but which has not been considered by the Council. 


The President appoints the Governors of 3 ; int 
f the States. He appoi 
Se mE the Supreme Court, the judges of the High Courts, 
nie ers o „the Finance Commission, the Chairman and members of the 
Jnion Public Service Commission, the Commission to investigate inter- 
ee with water supplies, a special officer for the Scheduled Castes an 
Tri es, a Commission to report on the administration of Scheduled Areas 
and a Commission to investigate the condition of the backward classes: 


Under certain conditions, President is empowered to remove the Chiel 
Justice of India and other judges of the Supreme Court and High 
esai He can remove the Chairman and members of the Union âP 
State Public Service Commissions. > 
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He has the power of making rules and regulations governing matters 
like the joint sitting of the two Houses of Parliament, appointment of 
officers and servants of the Supreme Court, recruitment to Union services, 
ete. 

. 


The approval of the President is required to the rules made by the 
Supreme Court governing its procedure, determination of forms of ac 
counts by the Auditor-General, etc. 


As the President is the head of the State, he sends and receives am- 
bassadors and other diplomatic agents from other countries. 


There is no unanimity of opinion on the point whether President 
of india has the power to declare war and make peace and also to enter 
into treaties. According to one view, these powers belong to Parliament 
and not the President. It is pointed out that the Constitution does not 
expressly confer these powers on the President. Morcover, these items are 
mentioned in the Union List which enumerates the matters given ex- 
dusively to the Union Parliament. The advocates of the opposite view 
point out that although these powers are not expressly given to the Presi- 
dent, yet those are a part of the “executive power of the Union” which 
is vested in him. Moreover, it is not proper to say that those powers are 
vested in Parliament simply because those are mentioned in the Union 
List. According to Article 246, Parliament has exclusive power to make 
laws with regard to matters mentioned in Union List. This means that 
any legislation required in connection with foreign affairs, war, peace or 
treaties would be enacted by Parliament alone. But this does not mean 
that the declaring of war, making of peace and the concluding of treaties 
also belong to Parliament. The day-to-day conduct of foreign affairs and 
the negotiation and conclusion of treaties belong to the President because 
the Parliament simply cannot manage them. Moreover, the executive can 
by its day-to-day activities create such a situation that war becomes in- 
evitable and Parliament is left with no alternative. The same is the case 
with regard to the conclusion of treaties or the making of peace. 


The President has power of co-ordination, direction and control of 
work in the States. The Union Government has the power of giving 
Such directions to a State as may appear to the Government of India to be 
hecessary for that purpose. The executive power of the Union Govern- 
ment shall also extend to the giving of directions to a State as to the con- 
struction and maintenance of the communication declared in the direction 
to be of national or military importance. Directions can be given with 
regard to the measures to be taken for the protection of the railways with- 
in the State. President can establish an inter-State Council to advise upon 
the co-ordination of policy and assessment of disputes between the States. 


Article 289 provides that every Union Territory shall be administer- 
ed by the President acting through an administrator to be appointed by 
him. The President may appoint the Governor of a State as the adminis- 
trator of an adjoining Union Territory. He may make regulations for 
the peace, progress and good government of the Union Territory of the 
Andaman and Nicobar Islands and the Laccadive. Minicoy and Amindivi 
Islands. Any regylation so made may repeal or amend any Act made by 
Parliament or any existing law applicable to the Union Territory. When 
promulgated by the President, it shall have the same force and effect as an 
Act of Parliament applying to that territory. 
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Military Powers 

It is true that the President of India is the Supreme Commander of 
the Defence Forces, but the exercise of military power by the President 
is regulated by* Parliament. The latter has the right to make laws for 
the raising, training, maintenance, control and employment of the De- 
fence Forces. Parliament has the power to lay down by law the method 
of declaring war and making peace. The Indian President cannot de- 
clare war or employ forces without the sanction of Parliament or in anti- 
cipation of the sanction of Parliament. It is evident that the position of 
the American President is different from that of the President of India. 


Diplomatic Powers 

Even the diplomatic powers of the President are extensive. They 
comprise “all matters which bring the Union into relation with foreign 
countries.” However, the financial power in these matters also ‘ests with 
Parliament. The President of India and his ministers may negotiate 
treaties and agreements with foreign countries, but it is up to Parliament 
to ratify them or not. The President of India represents his country in 
international affairs. He appoints Indian representatives to foregn coun- 
tries and also receives diplomatic representatives from those countries 
which have been recognised by the Union Parliament. 


Emergency Powers of the President 


Part XVIII of the new Constitution of India deals with the emer- 
gency powers of the President. The Constitution refers to three kinds of 
emergencies, viz, emergency arising out of war or internal disturbance, 
emergency arising out of the breakdown of the constitutional machinery 
in a State or States and financial emergency. 


_(1) As regards the emergency arising out of war or internal disturbance, 
Article 352 provides that if the President is satisfied that a grave emer- 
gency exists whereby the security of India or any part of India is threa- 
tened, whether by war or external aggression or internal disturbance, he 
may, by proclamation, make such a declaration. Such a Proclamation 
may be revoked by a subsequent Proclamation. It must be placed before 
each House of Parliament. It must cease to operate at the expiration of 
two months unless it has been approved earlier by resolutions of both 
Houses of Parliament. If such a Proclamation is issued at a time when 
the House of the People has been dissolved or the dissolution of the House 
of the People takes place during the period of two months, and if a Te 
solution approving the Proclamation has been passed by the Council of 
States, but no resolution is passed by the House of the People, the Pro- 
clamation shall cease to operate at the expiration of 30 days from the 
date on which the House of the People sits after its reconstitution unless 4 
resolution approving the Proclamation is passed by the House of the People 
earlier. A Proclamation of Emergency may be made before the actual 
occurrence of war or any such aggression or disturbance if the President 
is satisfied that there is imminent danger thereof 


Article 353 deals with the effect of the Proclamation of emergency: 
One effect is that the executive power of the Union extends to the giving 
of directions to any State as to the manner in which is executive power 
is to be exercised. The second effect is that the power of Parliament t° 
moke laws with respect to any matter shall include the power to make 
laws conferring powers and imposing duties, or authorising the conferring 
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of powers and the imposition of duties, upon the Union or officers and 
authorities of the Union although that matter is not included in the Union 
List. According to Article 354, the President may, while a Proclamation 
of Emergency is in operation, by order direct that all or any of the pro- 
visions of Articles 268 to 279 shall cease to operate or operate subject to 
such exceptions or modifications as he thinks fit. Every such order shall 
be laid before each House of Parliament. According to Article 355, it 
shall be the duty of the Union to protect every State against external ag- 
gression and internal disturbance and to ensure that the Government of 
every State is carried on in accordance with the provisions of the Con- 
stitution. 


Another effect of the Proclamation of Emergency is that the right to 
various kinds of freedom which is guaranteed by Article 19 of the Con- 
stitution is suspended. The Supreme Court and the High Courts have 
no power to intervene even if the fundamental rights as guaranteed by 
Article 19 are violated by the legislature or the executive, 


(2) The second kind of emergency arises when the constitutional 
machinery of a State breaks down. Article 355 makes it clear that it is 
the duty of the Union to protect every State against external aggression 
and internal disturbance and to ensure that the Government of every 
State is carried on in accordance with the provisions of the Constitution. 
No wonder, Article 356 lays down that if the President, on receipt of a 
report from the Governor of a State or otherwise, is satisfied that a situ- 
ation has arisen in which the Government of the State cannot be carried 
on in accordance with the provisions of the law, the President may by Pro- 
clamation assume to himself all or any of the functions of the Govern- 
ment of the State and all or any of the powers vested in or exercisable 
by the Governor. He may also declare that the powers of the legislature 
of the State shall be exercisable by or under the authority of Parliament. 
He may also make such incidental and consequential provisions as appear 
to him to be necessary or desirable for giving effect to the object of the 
Proclamation. However, the President is not to assume to himself any of 
the powers vested in or exercisable by a High Court or to suspend the 
Operation of any provision of the Constitution relating to High Courts. 
Any such Proclamation may be revoked or varied by a subsequent Pro- 
clamation. Every such Proclamation shall be laid before each House of 
Parliament and shall cease to operate at the expiration of two months, 
unless it has been approved by resolutions of both Houses of Parliament 
before the expiration of that period. If the Proclamation is issued ata 
time when the House of the People is dissolved or the dissolution of the 
House of the People takes place during the period of two months men- 
tioned above, and if a resolution approving the Proclamation is passed 
by the House of the People, the Proclamation shall cease to operate at 
the expiration of 30 days from the date on which the House of the People 
Passes a resolution approving the Proclamation. Such a Proclamation 
Ceases to operate on the expiration of 6 months. The duration of the 
Proclamation can be extended for 6 months at a time and the maximum 
Period is 3 years. 


According to Article 357, after the Proclamation of Emergency, the 
powers of the legislature of the State are exercisable by or under the au- 
thority of Parliament. However, it shall be competent for Parliament to 
Confer that power on the President and also authorise him to delegate 
those powers to anybody he thinks fit. It shall be competent for the 
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President to authorise, when the House of the People is not in session, ex- 
penditure from the Consolidated Fund of the State pending the sanction 
of such expenditure by Parliament. 


According to Article 358, while a Proclamation of Emergency is in 
operation, the Government has the power to restrict the freedoms given 
to the citizens by Article 19 of the Constitution. According to Article 
359, the President may, during the period of Emergency, by order declare 
that the right to move any court for the enforcement of the fundamental 
rights as given in Part III of the Constitution shall remain suspended for 
the period of emergency or for any shorter period. Such an order may 
extend to the whole of India or any part of India. Every such order must 
be placed before each House of Parliament. 


(3) As regards financial emergency, Article $60 provides that if the 
President is satisfied that a situation has arisen whereby the financial 
stability or credit of India or any part of India is threatened, he may make 
a declaration to that effect by means of a Proclamation. Such a Proclama- 
tion may be revoked by a subsequent Proclamation. The Proclamation 
has to be laid before each House of Parliament. It ceases to operate at 
the expiration of two months unless it is approved earlier by a resolution 
of both Houses of Parliament, During the period of financial emergency, 
the executive authority of the Union extends to the giving of directions 
to any State to observe certain financial rules and also to follow those 
directions which were considered to be necessary and adequate for that 
purpose. Any such direction may include a provision requiring the re- 
duction of salaries and allowances of all or any class of persons serving in 
connection with the affairs of the State. He may also direct them to 
reserve for his consideration all money bills or other bills after they are 
passed by the State legislature. It is also competent for the President to 
issue directions for the reduction of salaries and allowances of all or any 
class. of persons serving in connection with the affairs of the Union in- 
cluding the judges of the Supreme Court and the High Courts. 


The emergency powers of the President have been severely criticised. 
Professor K, T. Shah observed thus in the Constituent Assembly: “Com- 
ing to this grand finale and the crowning glory of this chapter of reaction 
and retrogression, I find one cannot but notice two distinct currents of 
thought underlying and influencing throughout the provisions of this 
chapter: (1) To arm the Centre with special powers against the units 
and (2) fo arm the government against the people...... Looking at all 
the provisions of this chapter particularly and scrutinising the powers that 
have been given in almost every article, it seems to me, the name only of 
liberty or democracy will remain under the Constitution.” Shri H. V. 
Kamath observed: “I fear that by this single chapter we are seeking t° 
lay the foundation of a totalitarian State, a police State, a State completely 
opposed to all the ideals and principles that we have held aloft during the 
last few decades, a State where the rights and liberties of millions of in- 
nocent men and women will be in continuous jeopardy, a State where i 
there be peace, it will be the peace of the grave and the void of the 
desert.” According to H. N. Kunzru, the emergency financial provisions 
were a serious threat to the financial autonomy of the States. 


However, the emergency provisions were defended on the ground that 
the circumstances prevailing in the country demanded them. When the 
Constituent Assembly was sitting, there was going on war in Kashmir. 
There was an armed revolt in Telangana. The problem of the States 


THE PRESIDENT OF INDIA 141 


was still to be tackled. Hyderabad was giving headache. There were 
many disruptive forces in the country. No wonder, great importance was 
attached to these provisions. To quote, “This is the most important pro- 
vision in the Constitution.....- I submit that we must take not a theoreti- 
cal view of the affair, but rather a practical view. I submit that there are 
real dangers threatening the internal, peace of the country, apart from the 
fear of external aggression....-- There are many dangers lurking in the 
way of the establishment and maintenance of democracy in this country. 
There are forces of disintegration and disorder already visible everywhere.” 


Dr. Ambedkar defended these provisions thus: “These overriding 
powers are not the normal feature of the Constitution. Their use and 
operation are expressly confined to emergencies only. The second con- 
sideration is: Could we avoid giving overriding power to the Centre when 
an emergency has arisen? Those who do not admit the justification for 
such overriding powers to the Centre even in an emergency, do not seem 
to have a clear idea of the problem which lies at the root of the matter. 


“The solution of this problem depends upon one’s answer to this 
question which is the crux of the problem. There can be no doubt that 
in the opinion of the vast majority of the people, the residual loyalty of 
the citizen in any emergency must lie to the Centre and not to the con- 
stituent States. For, it is only the Centre which can work for a common 
purpose and for the general interests of the country as a whole. Herein 
lies the justification for giving to the Centre certain overriding powers to 
be used in an emergency..---- And after all what is the obligation imposed 
upon the constituent States by these emergency powers? No more than 
this, that in an emergency, they should take into consideration alongside 
par own local interests, the opinion and interests of the nation as a 
whole.” 


The view of Shri T. T. Krishnamachari, a member of the Drafting 
Committee, was: “These emergency provisions have got to be tolerated 
as a necessary evil and without these provisions it is well nigh possible 
that all our efforts to frame a Constitution may ultimately be jeopardised.” 


The Times of London emphasised the necessity of such provisions in 
re both to 


these words in 1949: “The Union must have a strong cent 
protect against disruptive influences and to deal with a number of 
federating units which differ widely in efficiency, ranging from the long- 
established regimes of the former British Indian Provinces to the new 
and untried administrations now controlling territories carved from for- 
mer Indian States.” 

The emergency powers of the President have been exercised on 
many occasions, ln 1951, the Bhargava Ministry resigned in the Punjab 
and an alternative ministry could not be formed. The proclamation of 
emergency was made on the basis of a report of the Governor of Pun- 
jab. The original proclamation was for two months but the period was 
extended twice by a resolution of Parliament. The proclamation lasted 


from June 1951 to May 1952. 
1952, it was found difficult 


After the first general elections held in 

to have a stable ministry in Pepsu. To begin with there was a Congress 
Ministry, but it lost its majority. A coalition ministry which followed 
also did not last long. On 5th March, 1953, a proclamation of emer- 
gency was declared and the Rajpramukh was authorised to carry on the 
administration under the general supervision, direction and control of 
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the Central Government. He was assisted by an adviser appointed by 
the Central Government. Within six months, new elections were held 
and a Congress Ministry came to power with a stable majority. 


In 1954, the ruling Prakasham ministry in Andhra State was being 
supported by the Congress Party and a number of Independents. The 
ministry had a slender majority in the Assembly. Some of the supporters 
of the ministry withdrew their support and the ministry fell. The de- 
feated ministry was not willing to carry on even as a care-taker govern- 
ment. The Governor refused to summon the Opposition to form the 
ministry on the ground that the public opinion within the State was in 
favour of new elections. It was under these circumstances that the Pre- 
sident’s rule was established in Andhra State. A popular government 
was set up after the mid-term elections held in the State. 


The Congress ministry in the State of Travancore-Cochin resigned 
as it lost its majority in the Assembly in 1956. No other party was in a 
position to form an alternative ministry. A proclamation of emergency 
was declared and the government was put in the hands of the Rajpra- 
mukh who was helped by an Adviser. The emergency lasted for one 
year and it was during that period that the new State of Kerala was 
formed and the second general elections were held. 

The Communists had come to power in the State of Kerala in April 
1957. They carried on the administration solely in their own interest. 
The result was that by the beginning of 1959, all the opposition parties 
combined together and started a State-wide civil disobedience movement 
against the ministry. In a House of 127 members, the ministry had the 
Support of a majority of two votes. The situation became critical. In 
July 1959, the Governor of the State sent a voluminous report to the 
Central Government. It was stated in that report that “the charges 
against the Communist Ministry in respect of the release of prisoners 
who were Communists or Party-sympathisers, widespread insecurity of 
person and property, attempts at the indoctrination of students, demor- 
alisation of the services, especially the police, by the interference of 
Party men, the use of co-operative societies for the consolidation of the 
Party, discrimination in administration, deterioration in the financial 
position of the State, etc., were substantially true. It was the combined 
effect of these acts of commission and omission that made non-Commun- 
ists in the State to combine against the Ministry and think of a ‘mass 
upsurge’ for its removal from office. 
$ e crux of the legal and constitutional question is whether the 

erala Government has lost the support of the overwhelming majority 


and subversion of democracy are Substantially true. I have already ex 
pressed my view on both these points. The allegations made against 
the Government are substantially true and I am convinced also that the 
Government has lost the support of the majority of the people. € 
figures given by me above will bear out this fact. While the securing of 
a majority of seats in the legislature, however meagre, is very relevant 
at the time of forming a government, it cannot be pleaded as ‘conferring 
a continuing right to claim the confidence of the majority. There is n° 
doubt that there has been a tremendous shift in the minds and in the 
feelings of the people. I do not think that this public opinion can be 
ignored without serious consequences for the future, The only solution 
which is available to us, therefore, is the exercise of power under Article 


THE PRESIDENT OF INDIA 143 


$56 of the Constitution.” 


Moving the resolution in the Lok Sabha for approval of the Presi- 
dent’s rule, Home Minister ‘G. B. Pant declared: “So far as this resolu- 
tion is concerned, it gives me no pleasure to move it. I really regret 
that an occasion should have arisen which left us no alternative but to 
advise the President to issue the proclamation. There are, I know, dif. 
ferences of opinion over this matter, but I would respectfully submit 
that the Central Government has no desire, and has never been anxious 
to interfere with or even intervene in the affairs of the States. In fact, 
with every passing year, the co-operation between the States and the 
Centre is growing.” Again, “Even this step (the issue of the proclama- 
tion) has been taken, I can say, because the circumstances left us no 
alternative. The tension that was there at fever heat and the hatred 
and animosity that had grown in the course of the two and a half years 
had come to divide the entire Community into Communists and fellow: 
travellers or their sympathisers and non-Communists, and had affected 
every nook and corner of the State and had made it very difficult for the 
administration to be conducted according to the Constitution...... In 
the circumstances, the Central Government thought that when other al- 
ternatives that were suggested to the Kerala Government had not been 
accepted, the only way out was the issuing of the proclamation.” 


V. P. Menon says that if the Union Government had not intervened, 
the people of Kerala would have themselves ousted the Communist Gov- 
ernment. The sufferings and harassment during two years of their rule 
had made the situation intolerable. At the time of intervention, there 
was practically no Government at all in Kerala. The police did not in- 
tervene if the non-Communists were murdered, assaulted or robbed, their 
houses burnt and properties forcibly occupied by the goondas. Even the 
Courts were incapacitated from giving protection to the elementary 
rights of a citizen. The Communist Government left the people of 
Kerala only two alternatives: either to succumb to their misrule _and 
thereby destroy every vestige of individual liberty or to assert their rights 
as citizens of a free country and uphold democracy by preserving their 
fundamental rights and they chose the second alternative. 


The action taken by the Government was vindicated because after 
the proclamation of emergency, mid-term elections were held in 1960 and 
the Communists were defeated and a non-Communist Ministry was form- 
ed in the State. 


_ in 1961, the Constitutional 
Orissa. The coalition ministry w 
defeated and no alternative ministry com 
Legislature could be formed. President’ 
State and new elections were held and after that, 
Sworn in. 

General elections were held in 1967. No single party got an abso- 
lute majority in Rajasthan. The Governor, who belonged to the Con- 
gress Party, invited Mr. Sukhadia, the leader of the Congress Party, to 
form Government. The non-Congress parties formed Samyukta Dal and 
claimed an absolute majority. Mr. Sukhadia declined to form gov- 
ernment and then the President’s rule was imposed. However, the Presi- 
dent’s rule was lifted as soon as Mr. Sukhadia was able to form the Gov- 
ernment. 


In March 1970, President's rule was imposed in West Bengal a 


machinery broke down in the State of 
hich had been in power since 1957 was 
manding the confidence of the 
s rule was established in the 
a popular ministry was 


s the 
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Governor reported that the Constitutional machinery had broken down. 
The President placed the State Assembly in a state of suspended anima- 
tion instead of dissolving it. Advisers were appointed to help the Gov- 
ernor in his work. There was a lot of opposition from the Communists. 


Position of President 


There has been a lot of discussion as to the position occupied by the 
President of India under the Constitution. Those who take the juristic 
view argue that the President can, if he so desires, become an autocrat. 
They refer to Article 53 which states that “the executive power of the 
Union shall be vested in the President and shall be exercised by him 
either directly or through officers subordinate to him.” There are others 
who do not accept this view. According to them, we have a parliamen- 
tary form of Government at the Centre and there is no room for a 
strong autocratic President. ‘The President has to play the same role as 
the King of England. 


About the position of the President, Dr. Ambedkar observed thus in 
the Constituent Assembly: “In the Draft Constitution there is placed at 
the head of the Indian Union a functionary who is called the President 
of the Union. The title of this functionary reminds me of the President 
of the United States. But beyond identity of names there is nothing in 
common between the form of Government prevalent in America and the 
form of government proposed under the Draft Constitution. The two 
are fundamentally different. Under the Presidential system of America, 
the President is the Chief head of the Executive. The administration is 
vested in him. Under the Draft Constitution the President occupies the 
same position as the King under the English Constitution. He is the 
head of the State but not of the Executive. He represents the nation 
but does not rule the nation. He is the symbol of the nation. His place 
in the administration is that of a ceremonial device on a seal by which 
the nation’s decisions are made known,” ‘ 


. Similar observations were made by Dr. Rajendra Prasad in the Con- 
E Assembly. To quote him, “We have had to reconcile the posi- 
wine fc President with an elected legislature, and in doing 50; 
shel! Presi ee ti ca or less, the position of the British monarch for 

thee 1s position is that of a constitutional President. 


cording to that advice. Although there are no specific provisions, 50 far 
as I know, in the Constitution itself making it binding on the President 
i Se okie oa of his Ministers, it is hoped that the convention 
: ill be in Eng and the King acts always on the advice of his Minis- 
ers wi established in this country also and the President, not so much 
on account of the written word in the Constitution, but as a result of this 


Mie Me convention, will become a constitutional President in all 


A similar view has been given by the Supreme Court of India in these 
words: “In India as in England, the executive has to act subject to the 
control of the Legislature; but in what way is this control exercised by 
the Legislature? Under Article 53(1) of - our Constitution, the executive 
power of the Union is vested in the President, but under Article 75 there 
is to be a Council of Ministers with the Prime Minister at the head to 
aid and advise the President in the exercise of his functions The Presi- 
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dent has thus been made a formal or Constitutional head of the executive 
and the real executive powers are vested in the Ministers or the Cabinet.... 
In the Indian Constitution, therefore, we have the same system of Parlia- 
mentary executive as in England, and the Council of Ministers consisting, 
as it does of the members of the legislature is, like the British Cabinet, ‘a 
hyphen which joins, a buckle which fastens the legislative part of the 
State to the executive part.’ The Cabinet enjoying, as it does, a majority 
in the legislature concentrates in itself the virtual control of both legis- 
lative and executive functions; and as the Ministers constituting the Cabinet 
are presumably agreed on fundamentals and act on the principle of col- 
lective responsibility, the most important questions of policy are. all for- 
mulated by them.” 


India was lucky ‘in having in Jawaharlal Nehru, a Prime Minister 
and in Dr. Rajendra Prasad the First President of India. The result was 
that India observed strictly the conventions in England and Dr. Rajendra 
Prasad acted only as a constitutional head. On the eve of the first General 
Elections held in 1951-52, Dr. Rajendra Prasad sent a message to Parlia- 
ment explaining his views on the Hindu Code Bill, which was under con- 
sideration. He stated that although he was personally opposed to the 
Bill, yet if the same is passed by Parliament, he would give his assent to 
it. Likewise, on other occasions, Dr. Rajendra Prasad did what the 
Cabinet decided. It is said that once Dr. Rajendra Prasad complained 
that he was not given any time even to think on what he was asked to 
sign. The bills were brought to him for his signatures at the eleventh 
hour and he had merely to sign them whatever their contents might be. 
However, the fact remains that he acted merely as a constitutional head. 


_ According to Dr. Ambedkar, the President has no discretionary func- 
tions at all. He has certain prerogatives but those are not functions. 
His one prerogative is the appoinment of the Prime Minister, It is not 
Possible to avoid vesting this prerogative in the President. The only al- 
ternative is to require that it is the House of the People which shall in 
the first instance choose its leader and then on the choice being made of a 
Motion or resolution, the President should proceed to appoint the Prime 
Minister. The practice at present is that if the Prime Minister appointed 
by the President does not enjoy the confidence of Lok Sabha, a vote of 
no confidence is bound to be passed against him. The result is the same. 
No person can be appointed Prime Minister unless he or she enjoys the 
confidence of Lok Sabha. The second prerogative of the President is the 
Power of dissolution. The convention in England is that if the Prime 
Minister asks for a dissolution the King or Queen must dissolve the House 
of Commons. However, a difficulty arises when the Prime Minister who 
does not enjoy the confidence of the House asks for dissolution. The 
question arises whether the President is bound to dissolve Parliament 
even if the Prime Minister does not enjoy a majority. The real position 
's that the President has to be very careful while rejecting the advice of 
the Ministry. Before taking his final decision, the President must exer- 
Cse all his influence and persuade the Ministry to accept his point of view. 

e can always rely upon his own personality and the esteem and prestige 
which he enjoys in the country, ‘There is scope for a lot of discretion by 
the President if no party in Parliament has a clear majority. The result 
is that no particular party can claim to form the ministry. If such a 
thing happens, the President can exercise a lot of discretion in favouring 
or disfavouring a particular party. Another occasion for exercise of 
Powers by the President can arise if the ruling party is torn asunder by 


146 THE CONSTITUTION OF INDIA 


internal disputes and dissensions. In such circumstances, the President 
can support or denounce a particular leader. When corrupt practices 
prevail in the ruling party, the President gets an opportunity to play a 
decisive role. Much depends upon the personality of the President and 
also the circumstances prevailing in the country. 


In his address delivered on the occasion of the laying of the found. 
ation stone of the Indian Law Institute, New Delhi in November. 1960, 
President Rajendra Prasad urged the Institute to make a study of the 
powers and functions of the President and find out to what extent they 
differed from those of the King of England. Dr. Prasad pointed out that 
there was no provision in the Indian Constitution which clearly laid down 
that the President was bound to act in accordance with the advice of the 
Council of Ministers. He also pointed out that because the conditions in 
India were different from those in England, “it may not be desirable to 
treat ourselves as strictly bound by the interpretations which have been 
given from time to time to expressions in England.” 


This speech led to a lot of controversy. The opinions of the experts 
were sharply divided, although the majority view was that the President 
must act as a constitutional head. There was a demand that the Con- 
stitution should be suitably amended to ensure that the President shall 
under all circumstances act in accordance with the advice of the Council 
of Ministers. A bill was moved in Rajya Sabha for such an amendment 
but it did not find much support. It was also suggestetd in Lok Sabha 
that the matter should be referred to Supreme Court for its opinion but 
the suggestion was not accepted. It was pointed out that the Consitu- 
tion was very clear on the point and there was no scope for the exercise 
of real powers by the President. Ultimately, nothing came out of the 
controversy and the matter remained where it was. 


x The view of Shri M. C. Setalvad, former Attorney-General of India, 
is that the position of the President of India is like the King in England 
and the Governor-General in a dominion. “A function to be exercised 
on advice is not formal or automatic. The King or the Governor-General 
must be persuaded and on occasions the King or the Governor-General 
may do the persuading. It is, indeed, the practice in the United King- 
dom to consult the King informally so that he may make his views known 
without rejecting or suspending action on formal advice. In the long 
run he may either accept the advice or find a new method, but his views 
ought to carry weight and may modify the ‘advice’ he receives. The Con- 
stitution requires the Prime Minister to communicate to the President 
all decisions of his Cabinet, furnish to him all the information he may 
call for, and if so required by the President, submit for the consideration 
of his Cabinet any matter on which a decision has been taken by a Minis- 
ter and which has not been considered by the Cabinet. It contemplates 
the Prime Minister as representing the Council of Ministers being the 
channel of communication between the President on the one hand and 
the Council of Ministers on the other. These appear to be the means 
by which the President may do the ‘persuading’. Healthy conventions are 
bound to arise in course of time which will enable the President to exer- 
cise the weight and influence which should legitimately belong. to the 
head of the Indian Union.” {i 


Alan Gledhill points out that the Indian Constitution can under 
given circumstances turn the President into a dictator. The safeguard 
against this possibility is the vigilance of the members of the electoral col- 
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lege which elects the President. The members of the electoral college 
must see to it that they elect a President who would observe both the 
terms and spirit of the Constitution. If a schemer successfully escapes the 
vigilance of the Electoral College and becomes a President, that is what 
he can do. Supposing by a subsequent discovery of the designs of such a 
President, one-fourth of the members of a House of Parliament give notice 
of a resolution to impeach the President. Fourteen days’ notice is re- 
quired to move such a resolution. The President can take adyantage of 
this and before the expiry of 14 days, he can dissolve the House of the 
People. A new House of the People must no doubt be elected but it 
may be noticed that it need not meet for six months after such election. 
The President may dismiss his Ministers because they hold office at his 
pleasure. He may then appoint his own men as Ministers and they need 
not become members of Parliament for six months. The President may 
then issue ordinances which can have life for six months and which will 
have force as Acts of Parliament. Such a situation may even throttle the 
Courts rendering it difficult for the Courts to invalidate the action taken. 
In an emergency, the President could even legislate depriving all the 
powers of States and denying them a share in the income-tax and other 
available sources of revenue. He could suspend the fundamental rights 
and could suspend also the State Constitutions on the ground of dis- 
obedience of Central Executive direction-making power to effectuate pre- 
ventive detention in order to imprison his political opponents. As 
Commander-in-Chief, he can use the armed forces for the suppression of 
civil powers. By such repressive measures, he may even ensure the elec- 
tion of a House of the People which would support him. But even at 
this stage, the Constitution may be attempted to be preserved by the 
fortitude of the Council of States. To quote Alan Gledhill, “This may 
seem a nightmare, but it is not dissimilar to the way in which the Weimar 
Constitution was destroyed.” It is true that the King of England 
possesses extensive constitutional powers which when abused by him can 
produce disastrous consequences. But politicaly such abuse is totally ruled 
out in England. The same thing cannot be said of the powers of the 
Indian President. While the personal ambition of the King can curb it- 
self by devotion to his dynasty and the monarchical principles of the 
English Constitution, such operative factors are not available in the case 
of the Indian President. More than that, the flexibility of the English 
Constitution gives it “larger ground for manoeuvre in resisting attacks 
on it. The vast Indian electorate will have to develop a proper regard 
for the sanctity of the Constitution before its stability can be assured.” 


_ According to the late Prime Minister Jawaharlal Nehru, “we have not 
given our President any real power but we have made his position one 
of great authority and dignity.” 


Comparison with American President 


It may be desirable to compare the President of India with the 
American President. It must be noted that the American President is 
the head of a Presidential form of Government and consequently is the 
real executive. As such all real power in the Government vests in him. 
lis Ministers are his secretaries or assistants. He may not take their ad- 
vice. He may even dismiss them. The result is that all powers of the 
Government vest in him not nominally but actually. The American 
President is the leader of the nation. He is elected by the people direct- 
ly and is responsible to the people directly. The result is that he is a very 
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strong person. According to Prof. Laski, “The American President 
symbolises the whole nation in a way that admits of no competitor while 
he is in office. Alongside this, the voice of a Cabinet officer is, at best, a 
whisper, which may or may not be heard.” Again, “A decision of the 
Supreme Court is regarded as adverse to his policy; a defeat in Congress 
is blow to his “prestige; the mid-term Congressional elections affect his 
policy for good or ili. No one’ thinks of them in terms of their . effect 
upon his Cabinet.” But that is not the case with the President of India. 
He is not elected by the people directly. His indirect election weakens 
his position. Moreover, the Prime Minister of India is the real figure 
in the Indian politics. It is he who is the leader of the nation, and the 
nation looks up’ to him for guidance. This puts the Indian President 
into the shade. The President of India is expected to act always on the 
advice of the ministers, t 


The President of India resembles the King of England or the Presi- 
dent of France. The reason is not far to seek. In all the three coun- 
tries, there is a parliamentary, form of Government and all the three per- 
sons are the nominal executive in the three countries. No wonder, they 
do not enjoy any substantial powers. 


It is pointed out that the Indian President dare not become a despot. 
He must act according to the advice of the ministers, If he acts against 
the advice of the ministers, they are bound to resign. Since the outgoing 
ministers have a majority in Parliament, no other set of ministers can 
have a majority. The result is that the President is faced with a situation 
in which it is. difficult to ran’ the machinery of the State. No President 
will dare to create’ such a’ constitutional deadlock. He knows full well 
that Parliament has the power to impeach him. The ambition of any 
President is bound to be cooled on account of the sword of Damocles al- 
ways hanging over his head in the shape of impeachment. But the critics 
point out that an unscrupulons 
dictatorship. He may not summon the legislature during the period of 
emergency. He may dismiss and appoint those who are entirely depen- 


dent on him. He cannot be impe ched duri iod of emergency 
and before the emergency is o h “soko Bill ganet i 


1s pointed out that such a thing happened in Germany when Hitler 
cenit his dictatorship under the Weimar Constitution. The same 
Tes ars by Napoleon II in 1852, It is not denied that the. posibili 


F hat our training in parliamentary traditions 
will help us to weather all these difficulties. Ah f 


In addition to the Maan India, the Constitution provides ee 
r e shall -offici i of the 
Council of States and shall not hold riety office of mer “However, 
when the Vice-President acts as President of India or dischanges the func 
he shall. not perform the duties of the office 
l of States and shall not be entitled to any 
o the Chairman of the Council of States- 
In the event of the occurrence of any vacancy in the office of the 
President on account of his death, resignation or removal or otherwise, the 
Vice-President shall act as President until a new President is elected in 
the usual manner. When the President is unable to discharge his func , 
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tions owing to absence, illness or any other cause, the Vice-President shall 
discharge his functions until the date on which the President resumes his 
duties. The Vice-President shall, while discharging the functions of the 
| President, have all the powers and immunities of the President and be 
entitled to such emoluments, ‘allowances and privileges as may be deter- 
mined by Parliament by law. 


The Vice-President shall be elected by the members of both Houses 
_ of Parliament in accordance with the system of proportional representation 
by means of the single transferable vote and the voting at such election 
shall be by secret ballot. The two Howses need not sit together for this 
purpose, 


The Vice-President shall not be a member of either House of Parlia- 
ment or of a House of the Legislature of any State, and if a member of 
either House of Parliament or of a House of the Legislature of a State is 
dected Vice-President, he shall be deemed to have vacated his seat in that 
House on the date on which he enters upon his office as Vice-President. 


No person shall be eligible for election as Vice-President unless he is 
a citizen of India, has completed the age of 35 years and is qualified for 
election as a member of the Council of States. A person shall not be eli- 
gible for election as Vice-President if he holds any office of profit under 
the Government of India or the Government of any State or under any 
local or other authority subject to the control of any of the State Gov- 
ernments. 


The Vice-President shall hold office for a period of five years from 
the date on which he enters upon his office. However, a Vice-President 
may resign his office by writing to the President to that effect. A Vice- 
President may be removed from his office by a resolution of the Council 
of States passed by a majority of all the then members of the Council 
and agreed to by the House of the People. But no resolution will be 
moved for this purpose without a notice of 14 days. The Vice-President 
shall continue to hold office until his successor enters upon his office. 
Very Vice-President shall, before entering upon his office, make or sub- 
“ibe before the President an oath or affirmation. 
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CHAPTER VII 
THE PRIME MINISTER AND CABINET 


‘There is a general provision in Article 53 of the new Constitution of 
India that the executive power of the Union shall be exercised by the 
President of India either directly or through officers subordinate to him. 
Article 74 provides that there shall be a Council of Ministers with the 
Prime Minister at the head to aid and advise the President in the exercise 
of his functions. The question whether any and if so, what advice was 
tendered by ministers to the President shall not be inquired into in any 
“ourt. 


According to Article 75, the Prime Minister shall be appointed by 
the President and the other ministers shall be appointed by the President 
on the advice of the Prime Minister. The ministers shall hold office 
during the pleasure of the President. The Council of Ministers shall be 
collectively responsible to the House of the People. Before a minister 
enters upon his office, the President shall administer to him the oath of 
office and of secrecy. A minister who for any period of six consecutive 
months is not a member of either House of Parliament shall cease to be & 
minister at the expiration of that period. The salaries and allowances 
of ministers shall be such as Parliament may from time to time determine 
and until Parliament so determines, shall be as specified in’ the Second 
Schedule of the Constitution. 


According to the Salaries and Allowances of Ministers Act of 195% 
there shall be paid to every minister, other than a deputy minister, 4 
salary of Rs. 2,250 per mensem and to every deputy minister a salary 0 
Rs. 1,750 per mensem. Every. minister shall be entitled without pay: 
ment of rent to the use of a furnished residence throughout his term 0 
office and for a period of 15 days immediately thereafter. No charge 
shall fall on the minister personally in respect of the maintenance of such 
residence. The Central Government may provide for a sumptuary allow- 
ance not exceeding Rs. 500 per mensem to any minister- other than @ 
Deputy Minister. It is also permissible to grant allowances at different 
rates to different ministers. Ay minister shall be entitled to travelling a} 
lowances for himself and the members of his family and for; the transport 
of his and his family’s effects, He is also entitled to travelling and daily 
allowances in respect of tours undertaken by him in the discharge of Ne 
official duties, whether by sea, land or air. ‘Travelling allowances may P 
paid in cash or free official transport provided in lieu thereof. A minis 
ter and the members of his family are entitled free of charge to accom 
modation in hospitals maintained by the Government and also to meer 
cal treatment. Provision has also been made for the grant of advances 
to ministers for purchase of motor cars so that they may be able to, or 
charge conveniently and efficiently the duties of their office. Ministes 
are not to draw salary or allowances as members of Parliament. 


; : a 

A person who is not a member of Parliament can be appointed 
minister. However, he has to get himself returned to Parliament ie 
six months of his appointment. This was done when Dr. John Math” 
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C. D. Deshmukh, Rajagopalachari, Sri Prakasa and Swaran Singh were 
appointed ministers. 


According to Article 78, it shall be the duty of the Prime Minister 
to communicate to the President all decisions of the Council of Ministers 
relating to the administration of the affairs of the Union and proposals 
for legislation, to furnish such information relating to the administration 
of the affairs of the Union and proposals for legislation as the President 
may call for, and if the President so requires, to submit for the consider- 
ation of the Council of Ministers any matter on which a decision has been 
taken by a minister but which has not been considered by the Council 
collectively. 


According to Article 77, all executive action of the Government of 
India shall be expressed to be taken in the name of the President. The 
latter shall make rules for the more convenient transaction of the business 
of the Government of India and for the allocation among ministers of the 
said business. 


There are three categories of Ministers. To the first category be- 
long the members of. the Cabinet. To the second category belong the 
Ministers of State. Deputy Ministers belong to the third category. The 
law recognises the differences in rank and status of the ministers. The 
Salaries of Ministers (Amendment) Act, 1950 provides thus: “There shall 
be paid to each Cabinet Minister a salary of three thousand rupees per 
mensem and a sumptuary allowance of Rs. 500 per mensem, to each 
Minister of State a salary of three thousand rupees per mensem and to 
each Deputy Minister a salary of two thousand rupees per mensem.” 


It is to be observed that the Minister of State and Deputy Ministers 
are not the members of the Cabinet and do not attend its meetings un- 
less they are specially invited to do so. A Minister of State ranks higher 
in status than a Deputy Minister. He acts as the reserve force of the 
party and after receiving his training, can be appoined as a minister of 
the Cabinet rank. He handles the routine work of the department and 
can be put in charge of any section of the department. A Deputy Minis- 
ter works for his Chief and works for him in his absence. The work is 
divided between the Minister and Deputy Minister although the former 
continues to be responsible to the Prime Minister for the work of the 
Department. 


Characteristics of Ministerial Responsibility 


The Parliamentary set-up at the Centre resembles the English sys- 
tem,* and the position of the Union Cabinet is also similar to that of the 
_ 1. Dr, K. M. Munshi has given the following reasons for the adop- 
tion of a Parliamentary form of Government of India: “The strongest 
government and the most elastic executive have been found to be in 
England and that is because the executive powers vest in the Cabinet 
Supported by a majority in the Lower House which has financial powers 
under the Constitution. As a result, it is the rule of the majority in the 
legislature; for it supports its leaders in the Cabinet, which advise the 
head of the State, namely, the King. The King is thus placed above 
party. He is made really the symbol of the impartial dignity of the Con- 
stitution. The Government in England is found strong and elastic under 
all circumstances 


(Continued on next page) 
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British Cabinet. The Ministers are the members of Parliament and as 
such are responsible to the people through Parliament. There are three 
aspects of their responsibility and those are responsibility to the Legis- 
lature, responsibility to President and legal responsibility. 


(1) As regards responsibility to the Legislature, the ministers are 
obviously responsible to the Parliament for whatever is done in their res 
pective departments. The members of Parliament can put questions and 
supplementary questions to them, They can move and pass votes of ño 
confidence or censure. They can reject the budget or any other legis- 
lation put before the House by the ministers. They“can move token 
cuts in the salaries and allowances of the ministers and thereby indicate 
that the ministers do not: enjoy the confidence of the House. By all these 
methods, the ministers can be made responsible to the legislature. Article 
75 clearly provides that the Council of Ministers shall be collectively res- 
ponsible to the House of the People and not to the Council of States also. 
If one minister is defeated, all ministers are bound to resign because it 
shows a lack of faith in the Cabinet as a whole. But this does not mean 
that the whole Cabinet can be responsible for an error of judgment or 
mal-administration by any single minister, Similarly, if any minister is 
found guilty of corrupt practices, it is only that minister and not the 
Cabinet as a whole who is called upon to resign. 


_ No minister is to make any public statement which in any way con- 
flicts with the declared policy of the Government. Likewise, no minister 
is to make any statement that may commit the Government in any way 
without consulting his colleagues. 


a constitutional deadlock which may be the least desirable. If the House 
of the People is dissolved on the advice of the Prime Minister and fresh 


i (2) As regards the responsibility ef the ministers to the President, the 
pial Se ao is that the Prime Minister shall be appointed by the Presi- 
in Jos TRA shall be appointed by the President on the advice of 
he tas me .winister. Moreover, the ministers are to hold office during 

© Pleasure of the President, In other words, the President can dismiss 


a Ő 
(Continued from previous rage) 


“We must not forget a very important ing the last 
hundred years, Indian public lite has largely os agp a traditions 
of British Constitutional law. Most of us have eked ts to the British 
model as the best. For the last thirty or forty years, oath kind of res 
ponsibility has been introduced in the governance of this country. Our 
constitutional traditions have become parliamentary and we have now all 
our Provinces functioning more or less on the British model. Today 
the Dominion Government of India is functioning as a full-fledged pa 
liamentary government. After this experience, why should we go hac 
upon the tradition that has been built for over a hundred years and ty 
a novel experiment....... bas 
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any minister at any time he pleases. But it may be hoped that such an 
eventuality will never arise. If India is to haye a parliamentary form of 
Government at the Centre, no President will dare dismiss any individual 
minister or all the ministers except on ‘the advice of the Prime Minister. 
lf the President acts otherwise, he is bound to create trouble for himself. 
He may be impeached by Parliament for his violation of the Constitution, 
and he may have to thank himself for his act of indiscretion. There is 
not much scope for the exercise of arbitrary powers by the President. 


(3) As regards the legal responsibility of the ministers, the Constitu- 
tion does not specifically provide that the President shall always act on the 
advice of the ministers. In the case of England, no order of the King is 
valid unless it is countersigned by some minister, but there is no such pro- 
vision in the Indian Constitution. Article 77(2) provides that orders and 
other instruments made and executed in the name of the President shall 
be authenticated in such manner as may be specified in the rules made 
by the President, and the validity of any order or instrument which is so’ 
authenticated shall not be called in question on the ground that it is not 
an order or instrument made or executed by the President. Article 561 
provides that the Government of India will be liable for all acts done by 
the President in the exercise of his duties, It is stated that the principle 
of legal responsibility seems to be narrower in India than in England. 


Position of Union Cabinet 


It may be desirable to say a few words regarding the position of the 
Union Cabinet in the administrative set-up. Undoubtedly, the Union 
Cabinet formulates the general policy of the country. It also shapes the 
foreign policy of the country. It decides how the foreign relations are 
to be conducted. It decides the country with which India is to come into 
close contact and the country or countries with which it must measure 
its strength. It decides as to what taxes should be imposed and what taxes 
should be abolished, It also decides as to how the national income is to be 
Spent. It completely controls the budget, because no money bill can be 
introduced by any ordinary member of Parliament unless he is a Minister. 


_ The Cabinet, controls legislation. Most of the important bills are 
introduced by the Cabinet. Bills introduced by the private members 
ave no chance of being passed if the Cabinet does not support them. 
They are bound to be dropped if the Cabinet is against them. 


As the ministers are in charge of the various departments of the Gov- 
ernment, the Cabinet controls the whole of the administrative machinery 
of the country. The ministers can not only pass the, bills they want, they 
can also carry them out in the same spirit in which they want them to 
be enforced. 


_ In short, the Cabinet is the pivot round which the whole of the ad- 
ministrative machinery revolves. It occupies the dominating position 
both in the legislative and executive fields. The Cabinet is responsible 
for the most important appointments in the country and abroad. We 
may conclude by saying that the position of the Union Cabinet is the same 
as the position of British Cabinet in England. 

The size of the Cabinet is determined by various considerations. 
Every Prime Minister has to reconcile the various demands made on him 
from various quarters. He cannot always have his own way in choosing 
his team. In the interests of his own party, sometimes, he has to include 
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persons whom he personally does not approve of. He has to take into 
consideration not only his personal likes and dislikes but also the higher 
interests of the party to which he belongs. He knows full well that in 
«case he fails to keep in good humour the big guns of his party, they are 
likely to become lukewarm in their support and that is bound to affect 
-adversely the fortunes of his party and thereby his own future in the long 
run. 


The size of the Indian Cabinet has been in the neighbourhood of 15. 
Gt is neither very large nor very small. Critics point out that there has 
been imbalance of responsibility among Central Ministers. It is admitted 
that adjustments have been made from time to time in the composition 
of the departments and portfolios but the same has been done “without 
mature consideration of the question as a whole. The unfortunate im- 
pression is often created that these adjustments are made either to suit the 
convenience of ministerial changes or to widen the avenues of advance- 
ment of Secretariat personnel.” Even now it is felt that there is the 
necessity to rectify some imbalance in the present Cabinet. There are 
some senior Ministers who have to do too much of work. On the other 
hand, there are young and vigorous members of the Cabinet who could 
have been given more work, but the same has not been done, The result 
is too obvious to require any further comment. 


The Cabinet works through various committees. There are as many 
as 10 Standing Committees, The function of the Economic Committee 
is to direct and co-ordinate all governmental activities in the economic 
field and generally to regulate the working of national economy. The 
function of the Committee on Heavy Industries is to bring about close 
co-ordination at all levels in the heavy industries in the public sector. The 
Defence Committee deals with all important matters relating to the de- 
fence of the country. The Foreign Affairs Committee deals with all im- 
portant matters relating to foreign affairs. The Parliamentary and Legal 
may Committee watches the progress of the work of the Government in 
a BEN ae such directions as are considered necessary to secure the 
Pi a a oe work. It scrutinises and considers the attitude of the 
Soot ai op k non-official. bills and resolutions and maintains a re- 
R AES coe, undertaken by the various Legislatures of the 
lief gua por Shae a itation Committee deals with matters relating to Te 
casting Comins ion of displaced persons. The Information and Broad- 
ties includi eee considers, directs and co-ordinates information activi- 
vublic ke i relations of the Government with the Press and the 
3 Ji ele ae policies in respect of broadcasting, films and infor- 
pera i fe | che Committee considers the problem of man- 
Fourie oe se manner and formulates proposals for the consider- 
age j inet. The Scientific Committee advises the Cabinet in 
the formulation and implementation of the policy of the Government 
with regard to scientific affairs and also the co-ordination of the scientific 
work done by various Ministries of the Government and the scmi-Gov- 
ernment scientific institutions. The Appointments Committee considers 
all recommendations for Secretariat appointments of the rank of Deputy 
Secretaries and above and other appointments carrying a salary ° 
Ate ES above. It also considers and decides all cases of disagree 
lic Service yes Mkt ha nN between a Ministry and the Union Pu 


It is to be observed that the various committees not only sort out 
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issues and formulate proposals for the consideration of the Cabinet but 
also take their decisions. Of) course, those decisions are placed before 
the Cabinet for information. The recommendations and proposals are 
generally ratified by the Cabinet. The committees are very powerful as 
in most cases they are presided over by the Prime Minister. The Cabinet 
as a whole would not dare to challenge any decision made by a commit- 
tee presided over by the Prime Minister. No wonder, the Cabinet mere- 
ly approves what has been decided by a certain committee. Critics point 
out that the various committees have become the rivals of the Cabinet as 
a whole and it is not a healthy development. The only way out of the 
difficulty is that the Prime Minister should not be the Chairman of prac- 
tically all the Committees. 


The size of the various committees is not uniform. The Appoint- 
ments Committee consists of three members, while the Heavy Industries 
Committee has twelve members. The working of the various committees 
shows that there has come into existence what can be called an “inner 
Cabinet”, consisting of the Prime Minister, Home Minister, Finance 
Minister and the Defence Minister. , 


The position of the Planning Commission is very strange as regards 
its relations with the Cabinet and other Ministers. The Commission was 
set up in 1950 with very wide terms of reference and, no wonder, it has 
taken advantage of its undefined position and extended the scope of its 
activities and functions which constitutionally and traditionally belong 
to the Council of Ministers. The fact that the Prime Minister is its 
Chairman and three other’ Cabinet Ministers are its Members and the 
Cabinet Secretary is also its Secretary has made the Planning Commission 
too powerful. According to H. M. Patel, “The Planning Commission is 
perilously near to encroaching upon the functions and responsibilities of 
the Central Ministers.” According to A. K. Chanda, “The position of 
pre-eminence accorded to the Planning Commission is inconsistent with 
the conception of a Cabinet form of Government.” 


Critics point out that the National Development Council is usurping 
the powers and functions of the constitutional authorities in the country. 
That is due to the association of thë Prime Minister and the Chief Mini- 
sters with it. The result is that the Union Cabinet and the State Gov- 
ernments are being crippled. While the individual Ministers are respon- 
sible to their Legislatures for their policies, their voice does not count 
in the formulation of those policies which are determined by the Na- 
tional Development Council and the Planning Commission. It is very 
necessary that this problem should be critically examined and a satisfac- 
tory solution found before harm is done to the normal working of the 
parliamentary institution in the country. 


It is to be noted that the first Union Cabinet was, strictly speaking, 
not a party Cabinet. It was a composite Cabinet. It was a Ministry of 
all talents. Some of its members did not belong to the Congress which 
commanded an overwhelming majority in the Parliament. A political 
observer noted that in’ the first Cabinet while the political portfolios were 
in the hands of the partymen, economic portfolios were in the hands of 
non-partymen or partymen with a weak following. The result of this 
was that this threw a very heavy burden on the Prime Minister and De- 
puty Prime Minister as they had to shoulder responsibilities for decisions 
taken or influenced by men who had no political stakes. However, it 
cannot be denied that a Ministry of all talents was a necessity during the 
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transitional period through which the country was passing. That was a 
temporary and one by one the non-partymen left the Cabinet and 
it became a purely party Cabinet. 


Very often, the members of the Cabinet in a parliamentary Govern- 
ment are amateurs or laymen and not experts. Many advantages are 
put forward for such a system. However, it has been found from ex- 
perience that it is very necessary to have a few experts in the Cabinet in 
modern times. A reference may be made to experts such as Lord Cher- 
well, Lord Ismay, Lord Woolten and Sir Arthur Salter in British Cabi- 
nets. In India also, the expert element with the civil service background 
has made its appearance. In this connection, we can refer to the names 
of Shri Gopalaswami Iyengar as Defence Minister and Shri C. D. Desh- 
mukh as Finance Minister. Two of the former Finance Ministers, Sir 
Shanmukham Chetty and Sir John Matthai were also men of administra- 
tive experience and were selected on that ground, 


When the Hindu Code Bill was on the legislative anvil, Prime Mini- 
ster Nehru is stated to have threatened the Indian Parliament that if it 
threw out the Hindu Code Bill, his Ministry would not care to carry on 
and the House would have to face a dissolution. By using such a threat, 
the Prime Minister can bring round the rebellious house to a reasonable 
frame of mind. ‘The Prime Minister has the right to demand from the 
President a dissolution of the House of the People and the well-establish- 
ed parliamentary practice is that the President must grant that request. 
The right to get the House dissolved is one of the weapons in the hands 
of the Prime Minister by which a House which js unduly critical of the 
Government can be threatened, and if need be, punished. It counter- 


cr the power of House of the People to turn out the Cabinet at 
will. 


Prime Minister of India 


It has already been pointed out that the Prime Minister of India 
occupies a privileged position in the country. He is the dominating per- 
sonality in the Cabinet. It is true that the Prime Minister is appointed 
by the President, but ordinarily the President has not much discretion in 
this matter. The President has to summon the leader of the majority 
party to form the ministry, He will make himself a laughing stock if he 
does otherwise. The reason is that the President must appoint only that 
person as the Prime Minister who commands a majority in the House of 
the People. His personal likes and dislikes do not matter. However, if 
there are many parties in the House of the People, and none of them 
possesses an absolute majority, the President can summon the leader of 
any party who, in his opinion, can manage to form a ministry. His guess 
might be right or wrong; or the person selected by him to form the mini- 
stry may fail in his attempt to do so, but the fact remains that the initia- 
tive in such a case rests with the President. 


It is specificaily provided in the Constitution that the President shall 
appoint the ministers on the advice of the Prime Minister, In -other 
words, the President cannot force his own choice on an unwilling Prime 
Minister. It is the latter who is responsible for the selection of his ow® 
colleagues. He may include or exclude anybody from his Cabinet. It is 
the Prime Minister’s Cabinet and not that of the President. He can de- 
mand a resignation from any minister and put in anybody he pleases. 
It is rightly stated that the Prime Minister can “shuffle his pack as he 
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pleases.” When the Prime Minister resigns, all the members of the 
Cabinet automatically resign. If there is any difference of opinion bet- 
ween the Prime Minister and another minister, it is the latter who must 
submit, The Prime Minister can demand his resignation. If he fails to 
do that, he can get him dismissed, or eliminate him by the formation of 
a new ministry in place of the old one. 


Shri Shanmukham Chetty, Dr. John Matthai, Dr. Shyama Prasad 
Mukherjee, K. C. Neogi, H. G. Bhabha, Mohan Lal Saxena and V. V; 
Giri had to resign as they lost the confidence of the Prime Minister. 


It is true that the Prime Minister can include or exclude anybody 
from his Cabinet. He has full freedom in this matter. However, while 
forming his Cabinet, the Prime Minister has to take many factors into 
consideration. He has to look to the representation of the geographical 
units of the country. He cannot take ‘all the members from Northern 
India or Southern India. He must take his ministers from the various 
States so that no part of India may have a grievance that it is not ade- 
quately represented. He has also to consider the various religious com- 
munities, labour, professions, industrial, agricultural, financial and com- 
mercial interests in the country. He has to give some representation to 
women as well. Some of the ministers should be young and others old 
so that the younger persons amongst his followers may not have a griev- 
ance. He has also to give due representation to the Scheduled Castes. 
He must not ignore the urban or rural interests. However, while doing 
all this, he has to avoid the danger of collecting heterogeneous elements 
who may not pull together at all. He cannot forget that while giving 
representation to the various elements in the country, he must not ignore 
the all-important fact that only those persons should be appointed as 
ministers who are efficient and above board. 


The Prime Minister is supreme. It is wrong to say that the Prime 
Minister is the first among equals. It is more appropriate to say that he 
is the moon among the stars. He and not the President presides over 
the meetings of the Cabinet. The agenda of the Cabinet is prepared in 
consultation with him. Dr. Ambedkar has made the following remarks 
on the position of the Prime Minister: “Obviously, there cannot be a 
legal sanction for collective responsibility. The only sanction through 
which collective responsibility can be enforced is through the Prime 
Minister. In my opinion, collective responsibility is enforced by the en- 
forcement of two principles. One principle is that no person shall be 
Nominated to the Cabinet except on the advice of the Prime Minister. 
Secondly, no person shall be retained as a member of the Cabinet if the 
Prime Minister says that he shall be dismissed.” 


The Prime Minister is the key-man in the Cabinet. It is he who 
dominates the scene. Undoubtedly, he is the leader. But this does not 
mean that he is a boss, In his dealings with other ministers, he is not an 
autocrat or a master and the other ministers are not his errand-boys. He 
deals with his colleagues. The difference between the Prime Minister 
and other ministers is not’one of kind but that of degree only. It is in 
this respect that the Prime Minister of India differs from the President 
of the U.S.A. In the case of the U.S.A., the members of the Cabinet of 
the President are merely the servants of the President. He can simply 
ignore them. He can override them. He can dismiss them at his pleasure. 
But the Prime Minister of India will not do any such thing. He never 
forgets that his own strength depends upon the voluntary co-operation of 
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the other ministers who are his colleagues. He always takes their opin- 
ion into consideration while making up his mind on any question of 
policy. 

The Prime Minister is the chief link between the Cabinet and the 
President. It is the duty of the Prime Minister and not of any other 
minister to communicate to the President all decisions of the Council of 
Ministers relating to the administration of the affairs of the Union and 
proposals for legislation, to furnish such information relating to the ad- 
ministration of the affairs of the Union and proposals for legislation as 
the President may call for, and if the President requires him to submit 
for the consideration of the Council any matter on which a decision has 
been taken by a minister, 


Inside Parliament, the Prime Minister is regarded as the chief spokes- 
man of the Government on all matters of general policy. It is, therefore, 
he who shapes the domestic and foreign policy of the country. It is his 
duty to come to the help of any or every minister who is in trouble in 
Parliament. The simple reason is that it is his Cabinet and consequently 
it is his duty to give help to the ministers when they are in trouble. 


„It cannot be denied that the Prime Minister is the leader of the 
nation. The nation looks up to him for guidance. At the time of a 
general election, it is he who being leader of his party prepares the elec- 
tion manifesto on the basis of which the elections are fought. During the 
last general elections, everybody in the country said that the election was 
that of Pandit Nehru and none else. The people openly declared that 
they voted not for the Congress but for Pandit Jawaharlal Nehru. It is 
clear from this that the people are given the option to decide as to whe- 
ther they approve of the policy as laid down in the election manifesto 
by the Prime Minister or not. It may not, however, be stated that a 
general election is merely the selection of the Prime Minister. 


The slogan on the occasion of the first general election was “Vote 
for the Congress and strengthen the hands of Nehru.” Prime Minister 
Nehru had complete control over the Congress and the other Congress 
leaders were expected to submit to his will. In the words of Shri K. R. 
Srinivasa Iyenger, “When he enters an assembly, be it a Select Com- 
nora ral na pie the effect is invariably the same. All eyes converge 
etconlinntedl ih on clap an eager affectionate welcome as if to 2 
A E hushed expectancy watches his intrepid move- 

s and’ strains’ to catch his words and ‘whispers. The men are a little 
out of breath: the women are almost overwhelmed,” 

__ When all is said, it could not be denied that the actual position of the 
Prime Minister depends upon his petsonality. A person like Pandit 
Migr te oy was bound to dominate the scene, but the same may 
shadowed rash Presiden a person of weak personality and could be over- 
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CHAPTER VIII 
PARLIAMENT OF INDIA 


The Union Legislature is designated as the Parliament of India. It 
is a bicameral legislature consisting of the President and the two Houses 
of Parliament known as the Council of States and the House of the 
People. fi 


Council of States (Rajya Sabha) 

According to Article 80, the Council of States consists of 250 mem- 
bers. Out of these, 238 members are elected and 12 are nominated. The 
nominations are made by the President from those persons who have 
special knowledge or practical experience of literature, science, art and 
social service. The seats are distributed among the States according to 
the Fourth Schedule of the Constitution’ 


A candidate for election to the Council of States must possess certain 
qualifications. He must be a citizen of India. He must not be less than 
30 years of age. He must possess such other qualifications as may be 
prescribed. A person is disqualified from being chosen a member of the 
Council of States if he holds any office of profit under the Government of 
India or any office of the Government of any State or if he is of unsound 
mind, or if he is an undischarged insolvent, or if he has ceased to be a 
citizen of India or has voluntarily acquired citizenship of a foreign State 
or acknowledged allegiance to a foreign State, or if he is so disqualified 
by or under any law made by Parliament. 


The Council of States is a permanent House. There can be no dis- 
solution of this House. Its members are elected for 6 years, but as nearly 
as possible, one-third of its members retire after every two years. Article 
101 refers to the various methods by which a member vacates a seat. If 
a person is elected a member of both Houses of Parliament, he must 
vacate his seat in one of the two Houses. If he is elected to both the 
Parliament and a State Legislature, he must resign his seat in the State- 
Legislature. If he does not do so, his seat in Parliament shall fall vacant. 
at the expiry of the period specified in the rules framed by the Parliament. 
If a person incurs any of the disqualifications mentioned in Article 102, 
he must vacate his seat. These disqualifications relate to the insolvency 
of the member, unsoundness of mind, employment under the Government, 
etc. A member may also resign his membership. Likewise, if for a 
period of 60 days, a member of either House of Parliament without the 
permission of the House is absent from all the meetings, the House may 
declare his seat vacant. 


Powers and Functions 

As regards the powers and functions of the Rajya Sabha, those are- 
„ l. Andhra Pradesh has been allotted 18 seats in Rajya Sabha, Assam) 
7, Bihar 22, Gujarat 11, Haryana 5, Kerala 9, Madhya Pradesh 16, Tamil 
Nadu 18, Maharashtra 19, Mysore 12, Orissa 10, Punjab 7, Rajasthan 10, 
Uttar Pradesh 34, West Bengal 16, Jammu and Kashmir 4, Nagaland 1,_ 
Delhi 3, Himachal Pradesh $, Manipur 1, Tripura 1 and Pondicherry 1. 
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legislative, financial, administrative, constituent and miscellaneous. All 
bills, other than money bills, can originate in the Rajya Sabha and no bill 
can become law unless and until the same has been passed by the Rajya 
Sabha. The consent of the Lok Sabha is not enough. The Rajya Sabha 
tan reject a bill passed by the Lok Sabha. A bill passed by the Lok 
Sabha can be amended by the Rajya Sabha and if the améndment is not 
accepted by the Lok Sabha, there is a deadlock which can be resolved only 
by a joint session of both the Houses summoned by the President of India. 
The Rajya Sabha has co-ordinate legislative powers with the Lok Sabha 
to a great extent. However, in the long run, the Rajya Sabha is bound 
to submit to the will of the Lok Sabha on account of its numerical 
strength. It can delay the passage of a bill for a period not exceeding 
six months but it cannot permanently kill it. 


In the financial field, the position of the Rajya Sabha is weak. No 
money bill can orginate in the Rajya Sabha. When a money bill 
has been passed by the Lok Sabha, the same is forwarded to the Rajya 
Sabha for its recommendations and the latter can delay a matter only for 
14 days. It is up to the Lok Sabha to accept the recommendations of the 
Rajya Sabha or not. If the recommendations of the Rajya Sabha are re- 
jected by the Lok Sabha, the money bill is passed in the same form in 
which it was originally passed by the Lok Sabha. 


The Constitution provides that ministers are responsible to the Lok 
Sabha and consequently the defeat of ministry in the Rajya Sabha has no 
effect on its existence. However, the members of the Rajya Sabha can 
exert themselves in many ways. They can criticise the acts of omission 
and commission of the government and thereby bring it to disrepute. 
Adjournment motions can be moved to discuss important affairs of the 
State. Questions and supplementary questions can be asked from the 
ministers in charge of various departments. The ministers are allowed 


pend themselves in the Rajya Sabha even if they are not its mem- 


As regards the constituent functions of the Rajya Sabha, a bill to 
os the Constitution can originate in the Rajya Sabha and the same 
aye e passed by the Rajya Sabha even if it has already been passed 
y ip ok Sabha. If there is a deadlock between the Rajya Sabha and 
the Lok Sabha on the question of any constitutional amendment, the same 
can be resolved by a joint session of both the Houses. 


Reference may be made to some of the miscellaneous functions of 
the Rajya Sabha. The members of Rajya Sabha have the right to vote for 
the election of the President of India. A resolution to impeach the 
President of India can be moved in the Rajya Sabha and the same has 
to be passed by a two-thirds majority of the total membership of that 
oem _ if the impeachment proceedings originate in the Lok Sabha, the 
charge is investigated by the Rajya Sabha or a tribunal appointed by it 
The Rajya Sabha has co-ordinate powers with the Lok Sabha in the 
matter of impeachment. The Vice-President of India is elected by the 
members of the Rajya Sabha and Lok Sabha. He can be removed from 
the office if a resolution to that effect is passed by the Rajya Sabha and 
agreed to by the Lok Sabha. A judge of the Supreme Court or High 
Court can be removed from office if a resolution is passed by both: the 
Houses of Parliament. The Rajya Sabha can pass a resolution to the 
effect that it is necessary or expedient for the national interest that Patlia 
ment should make law with Tespect to any matters enumerated in . 
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State list. However, such a resolution remains in force for a period of 
one year. The approval of the Rajya Sabha is necessary for the continu- 
ance of the proclamation of emergency beyond a period of two months. 


The Officers 

A reference may be made to the officers of the Council of States. 
They are the Chairman, and the Deputy Chairman of the Council of 
States. Article 89 provides that the Vice-President of India shall be the 
ex-officio Chairman of the Council of States. The Deputy Chairman is 
to be elected by the members of the Council of States. A Deputy Ghair- 
man vacates his office if he ceases to be a member of the Council of 
States. He may at any time resign his office. He may also be removed 
from his office by a resolution of the Council passed by a majority of all 
the then members of the Council. However a notice of 14 days is requir- 
ed for passing such a resolution. In the absence of the Chairman, the 
Deputy Chairman is to perform all the duties of the Chairman. How- 
ever, the Chairman or the Deputy Chairman is not to preside while a re- 
solution for his removal from office is under consideration. The Chair- 
man shall have the right to speak in and otherwise take part in the pro- 
ceedings of the Council of States while any resolution for the removal of 
the Vice-President from his office is under consideration, but he shall not 
have any right to vote. 

Prof. Jatindra Rajan remarks thus on the position of Rajya Sabha: 
“It is not all too powerful a body like the U.S. Senate nor only a dilatory 
body like the British House of Lords and the French Council of Republic. 
Virtual veto power over legislation like that of the Japanese system has 
not been accepted in our Constitution. It is given only substantial re- 
visory power, not equal powers, over legislation. It does not and should 
not require more than that because in democracy popular will should 
ultimately prevail. The Council of States is not only the best constitut- 
ed Second Chamber in the world, it is also the most well-balanced in its 
power to fit in modern democracy and to serve the constitutional pur- 
pose which a Second Chamber in democracy is required to perform in the 
best possible manner.” (Modern Review, May 1955, p. 372). 


House of the People (Lok Sabha) 


_ According to Articles 81 and 82 of 
People shall consist of not more than 
tion from territorial constituencies in the States and not more than 25 
members to represent the Union territories chosen in such a manner as 
Parliament may by law provide. There shall be allotted to each State a 
number of seats in the House of the People in such a manner that the 
tatio between the population of the State, as far as practicable, is the 
same for all the States, Each State shall be divided into territorial con- 
Stituencies in such a manner that the ratio between the population of 


each constituency and number of seats allotted to a so far ri aaa 
is the same thr tate. Upon the comp etion of each census, 
eps sgetie t p to the State and the 


the allocation of the seats in the House of the People 
division of State into the territorial constituencies shall be readjusted by 


such authority and in such a manner as Parliament may by law determine. 
pte readjustment shall not affect representation 1n the House of the 
cople until the dissolution of the then existing House. 

The following table gives the names of the States, the number of 


Seats each State has in the House of the People and the Council of States 


the Constitution, the House of the 
500 members chosen by direct elec- 
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organisation Act, 1960, Punjab Reorganisation Act, 1966, etc. 
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and the number of seats in the Legislative Assembly of each according 
to the States Reorganisation Act, 1958, as amended by the Bombay Re- 


Andhra Pradesh 
Assam 

Bibar 
Gujarat 
Haryana 

Kerala 

Madhya Pradesh 
Tamil Nadu 
Maharashtra 
Mysore 

Orissa 

Punjab 
Rajasthan 
Uttar Pradesh 
West Bengal 
Jammu and Kashmir 
Nagaland 

Delhi 

Himachal Pradesh 
Manipur 
Tripura 


The Andaman and Nico- 
bar Islands be 


The Laceadive, Minicoy 
and Amindivi Islands 


Dadra and Nagar Haveli 
Goa, Daman and Diu 
Pondicherry 

Chandigarh 


No. of Seats in No. of Seats in\No, of Seats in 
the House of | the Houseof | Legislative 
Council People | Assembly 
18 43 300 
7 12 105 
22 53 318 
ll 22 15 
5 8 54 
9 18 133 
16 36 288 
18 41 206 
19 44 264 
12 26 208 
10 20 140 
ki 13 87 
10 22 176 
34 86 430 
16 36 252 
4 6 60 
1 1 46 
3 5 - 
3 5 5t 
1 2 D 
1 2 oy 
oe 1 + 
| 
1 oes 
` il 5 
2 30 
1 
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The new Constitution of India does not recognise separate communal 
electorates. However, it has reserved certain seats for Scheduled Castes 
and Scheduled Tribes for 30 years (1950—80). The President of India is 
also authorised to nominate not more thdn two Anglo-Indians to the 
House of the People if the Anglo-Indians do not get adequate represen- 
tation through elections. The Constitution provides for universal adult 
suffrage. For purposes of elections, the States are divided into territorial 
constituencies. 


Article 326 provides that elections to the House of the People and 
the Legislative Assembly of every State shall be on the basis of adult 
Suffrage. This means that every person who is a citizen of India and who 
‘is not less than 21 years of age on such date as may be fixed in that behalf 
by or under any law made by the appropriate Legislature and is not 
“Otherwise disqualified under this Constitution or any law made by the 
‘Appropriate Legislature on the ground of non-residence, unsoundness of 
mind, crime or corrupt or illegal practice, shall be entitled to be register- 
ed as a voter at any such election. 

Only that person can be elected a member of the House of the People 

Who is a citizen of India. He must have also completed 25 years of age. 

ae possess such other qualifications as may be prescribed by Parlia- 
t 


No person shall be a member of both Houses of Parliament and he 
has to vacate one of the two seats. No person shall be a member both 
of Parliament and of a House of the Legislature of a State. If for a 
period of 60 days a member of either House of Parliament is, without the 
permission of the House, absent from all meetings thereof, the House 
“may declare his seat vacant. In computing the period of 60 days, no 
© account shall be taken of any period during which the House is prorogu- 
or is adjourned for more than 4 consecutive days. 
© A person shall be disqualified for being chosen as, and for being, a 
Member of either House of Parliament if he holds any office of profit 
“under the Government of India or the Government of any State, if he is 
in unsound mind and stands so declared by a competent court, if he is an 
Undischarged insolvent, if he is not a citizen of India or has voluntarily 
äcquired the citizenship of a foreign State or is under an acknowledge- 
ment of allegiance or adherence to a foreign State or if he is so disquali- 
fied by or under any law made by Parliament. 
A The life of the House of the People is five years unless it is dissolved 
earlier, The expiration of the period of five years automatically operates 
_ 48 a dissolution of the House of the People. However, while a Procla- 
mation of Emergency is in operation, the life of the House of the People 
may be extended by Parliament for a period not exceeding one year at a 
time and not extending in any case beyond a period of six months after 
lamation has ceased to operate. 
The following is the oath which every member of Lok Sabha or Rajya 
Sabha has to take: ‘I 


fully discharge the duty upon which I am about to enter.” 
; Powers and Functions 
As regards powers and functions of the Lok Sabha, money bills can 
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be introduced only in the Lok Sabha and not in the Rajya Sabha. As 
a matter of fact, the Lok Sabha has complete control over money bills 
which are sent to the Rajya Sabha merely for its recommendations which 
the Lok Sabha is not bound to accept. The Rajya Sabha is given only 
14 days for making its recommendations. 


Any non-money bill can be introduced in the Lok Sabha. There is 
absolutely no restriction. Its passage through the Lok Sabha is essential 
if the bill is to become law. Even if a bill has been introduced in the 
Rajya Sabha, it has to be passed by the Lok Sabha. If differences arise 
between the Rajya Sabha and Lok Sabha and the same cannot be ad- 
justed amicably, the President can call for a joint session of both the 
Houses. As the numerical strength of the Lok Sabha is double of that 
of the Rajya Sabha, the views of the Lok Sabha prevail in the joint ses- 
sion. It is evident that the Lok Sabha occupies a superior position in 
the matter of legislation. 

The Lok Sabha controls the executive. The Union ministers are 
collectively responsible to the Lok Sabha. They have to resign if they 
lose its confidence. The members of the Lok Sabha can ask questions, 
supplementary questions and move motions of adjournment. The var- 
ious acts of omission and commission of the government are criticised in 
the Lok Sabha. This is particularly so at the time when the budget 
is being discussed. The members get full opportunity of criticising the 
various departments of the government. The ministers are forced to 

» explain and satisfy the members of the Lok Sabha with regard to policy 
followed by them. A motion for a vote of no-confidence can be moved 
in the Lok Sabha and if it is carried, the ministry must resign. 


The members of the Lok Sabha have a hand in the election of 
President. The Vice-President of ‘the Republic is also elected at a joint 
meeting of the Lok Sabha and the Rajya Sabha. 


The Lok Sabha has a hand in the amendment of the Constitution. 
A bill to amend the Constitution can originate in the Lok Sabha and 
it is to be passed by it by a majority of its total membership and by @ 
two-thirds majority of the members present and voting. If the Rajya 
Sabha and the Lok Sabha differ, they can be summoned to a joint sitting 


and the view of the Lok Sabha is bound to be carried on account of its 
numerical strength. s 


A charge for the impeachment of the President of India can be 
brought by the Lok Sabha or the Rajya Sabha. Tf the charge has been 
brought by the Rajya Sabha, it is investigated by the Lok Sabha and 
vice versa, If a resolution is passed by the Rajya Sabha for the remove 
of the Vice-President, the same has to be approved of by the Lok Sabha. 
However, no resolution for the removal of the Vice-President can he 
moved in the Lok Sabha. If it is intended to continue the various 
clamations of Emergency issued by the President, the approval of the 
Sabha is necessary. If it is intended to remove a judge of the Supreme 
nies of a p's Soie pa the ground of misbehaviour or incapace 
an address has to be passed to that eff y vo-thi ajority O! 
Rajya Sabha and Lok Sabha. ee ee 


Speaker 
A reference may be made to the officers of the House of the people 
These are the Speaker and the Deputy Speaker. Both of them are elec 


¢ 


PARLIAMENT OF INDIA 165 


ed by the members of the House of the People from among themselves. 
A Speaker or a Deputy Speaker vacates his office if he ceases to be a 
member of the House of the People. He may at any time resign his 
office. He may be removed from his office by a resolution of the House 
of the People passed by a majority of all the then members. However, 
a notice of 14 days must be given for passing such a resolution, When- 
ever the House of the People is dissolved, the Speaker shall not vacate 
his office until immediately before the first meeting of the House of the 
People after the dissolution. It is,the duty of the Deputy Speaker to per- 
form the duties of the Speaker when the latter is not present. Neither 
the Speaker nor the Deputy Speaker is to preside over the mectings of 
the House of the People while a resolution for his removal from office 
is under consideration. In consultation with the House of the People, 
the President is to make rules regulating the recruitment, and the condi- 
tions of service of persons appointed to the secretarial staff of the House 
of the People. 


As regards. the powers of the Speaker, he possesses practically the 
same powers as the Speaker of the House of Commons of England. He 
presides over the meetings of Lok Sabha except when a resolution for 
his removal from his office is under consideration. In consultation with 
the Leader of the House, he allots time for the discussion of matters 
concerned with the address of the President and also prescribes the form 
in which amendments may be moved to the motion of thanks to the ad- 
dress. He also prescribes the time limit for the speeches on the address. 
He also determines the order of business in the House. He decides 
upon the admissibility or otherwise of resolutions and questions. He 
has the power to disallow questions or motions which can obstruct the 
business of Lok Sabha, No motion for adjournment or a debate on a 
bill can be taken up without his consent. Even if he gives his consent. 
he can prescribe the time-limit for the speeches on the motion. He can _ 
direct a bill to be published in the Gazette. He appoints the Chairmen 
of the Select Committees. He has to sée that all the official business is 
completed in time and for that purpose, he can impose a time-limit for 
the speeches on the budget. No member can address the House without 
his permission. If any member makes an irrelevant speech, he can stop 
him. He can also ask him to avoid repetition. If any point of order is 
raised by any member or members, it is for the Speaker to give his own 
tuling and his ruling is final and binding on all. No member can chal- 
lenge his ruling. It is his duty to see that order is maintained in Lok 
Sabha. He can single out any member if he thinks that he or she is dis- 
turbing the work of the House. If a member disregards his authority in 
spite of warning, he can name him for suspension. He can suspend the 
business of the House. He can adjourn a meeting of the House if he 
thinks proper. It is the Speaker who regulates the admission of out- 
Siders into the House. He can ask them to leave the House. It is for 
the Speaker to certify whether a particular bill is a money bill or not 
and his certificate is final on the point. Before sending a bill to Rajya 
Sabha or President, he signs the bill as a token of having been passed by 
the Lok Sabha. 


The Speaker is the guardian of the privileges of the members of Lok 
Sabha. He can insist that action must be taken if any privilege of any 
member of the House is violated by Executive or any other personal au- 
thority. The Speaker is the mouthpiece of Lok Sabha and he represents 
on all ceremonial occasions. He is the channel of communication bet- 
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ween the members of the Lok Sabha on the one hand and President on 
the other. 


It is the duty of the Speaker to see that the business of Lok Sabha is 
transacted only when there is a proper quorum. If he finds that there 
is no quorum, he can suspend the business of the House till the required 
quorum is complete. 


When a decision on the point has to be taken and the Government 
and the Opposition are divided on that point, he can put the matter to 
the vote of the House. After counting the votes for and against, he an- 
nounces the result. 


The Speaker may himself or on a point being raised or a request 
made by a member, address the Lok Sabha at any time on a matter under 
consideration in Lok Sabha with a view to aid the members in their de- 
liberations and such expression of views is not to be taken in the nature 
of a decision. 


It is for the Speaker to decide as to when the Parliament is to meet 
and for how long it is to meet and on what days it is to transact business. 
He has also to allot days for the discussion of private members’ bills. He 
nominates a panel of Chairmen. 


He can order the expunging of a word or words used in a debate 
from the proceedings of the House if those are, in his opinion, defamatory, 
indecent, undignified or unparliamentary. 


When the Speaker rises, others must sit down and must not leave 
while he addresses the House. 


The Speaker has no ordinary work except when the voting is on a 


resolution to remove him from office. ‘The Speaker has a casting vote in 
the case of a tiet 


, There is a tendency to follow the British model with regard to the 
position of the Speaker. The Indian Speakers have tried to act in a 
very impartial manner. This was done by the late Mavalankar and Shri 
A. Aiyangar, 


ee 


1. The powers of the Speaker are given in the Rules of Procedure 
and Conduct of Business in Parliament, 1950 under 19 heads. The 
Speaker allots time for the discussion of matters mentioned in the Presi- 
dent's Address. He determines the order of business in the House. He 
decides the admissibility of questions. His consent to a motion to discuss 
the matter of urgent public importance is necessary. He appoints the 
Chairmen of the Select Committees, His consent is necessary for a motion 
to adjourn the debate on a bill. He decides the admissibility of a Te 
solution. He can prescribe a time-limit for Speeches. Communications 
between Parliament and President must take place through him. He re- 
cognises members on the Floor of the House. All questions can be asked 
from other members only through the Speaker. He decides all points of 
order and his decision is final. He preserves order in the House. He puts 
questions to vote and announces the results. He can name a member for 
suspension. He can adjourn or suspend business in case of grave disorder. 
He can regulate the admission of strangers and ask them to withdraw at any 
time. He can order the expunging of a word or words used in debate from 
the proceedings of the House. When the Speaker rises, others must sit down 
and must not leave when he addresses the House. 


PARLIAMENT OF INDIA 167 


It is to be noted that in spite of this fact, a motion of no-confidence 
was moved in Lok Sabha on 18th December, 1954, against Shri Mavalankar. 
This was condemned by Prime Minister Nehru as ‘vicious’. He describ- 
ed the Opposition responsible for it as ‘incompetent and frivolous’. More 
than 50 members of Lok Sabha supported the motion. However, the same 
was lost on a voice vote. The main grievance against the Speaker was 
that he had remarked that he would give more credence to facts put for- 
ward by the Government than by others. However, the background seems 
to have been the dissatisfaction against the refusal of the Speaker to 
allow adjournment motions. He had allowed only one out of 89 ad- 
journments moved in 3 years in Lok Sabha. G. V. Mavalankar, the first 
Speaker of the Indian Parliament, described the position of the Speaker 
in these words: “The Speaker in India is not today absolutely out of the 
political arena as is the Speaker of the British House of Commons...... 
for the present, the Speaker must continue to be a politician though with 
very extensive limitations on his activities. He may continue to be a 
member of his party, but he should not take part in the affairs of the 
party, particularly in regard to matters likely to come before the House. 
In short, he should not identify himself with any propaganda or express 
opinions which are likely to embarrass his position as the presiding au- 
thority or are likely to create an impression that the Speaker is a partisan.” 


Shri M. N. Kaul has made certain useful observations with regard 
to the position of the Speaker and it is desirable that a reference may be 
made to them. According to him, the Speaker must have a remarkable 
power to know the collective mind of the House. There is always a 
thythm, a feeling of sensation in the House which the Speaker has to 
catch. The atmosphere is so changing and so volatile that if the Speaker 
sticks to one position, he is liable to be out of tune with the currents 
of the Assembly and do something which is patently wrong. Eternal 
vigilance is necessary on the part of the Speaker to maintain his position. 
He has to see that he does not allow the Government to impair the dignity 
and prestige of the House in any way. The Speaker is the symbol of the 
authority of the House of the People. “He intervenes on all crucial ques- 
tions, and, in modern times, he not only maintains the dignity and prestige 
of the House but, as was shown in the case of Mr. Mudgal, it is also his 
responsibility through parliamentary committees to ensure that not only 
are members’ rights and privileges protected but that a certain standard of 
conduct which is expected from members is enforced. The credit of the 
House grows only if in the estimation of the public the standard of con- 
duct of all its members rises higher and higher and they know that any 
transgression from the right course will lead to censure by the House. 


“Such is the important position which the Speaker holds, and al- 
though normally he just presides, watches and controls the debates, in 
any crisis his powers which have a political significance come into being. 
The two powers which we think of every day are very vital: one is the 
power to admit notices of questions, amendments, motions, etc. In the 
normal course it attracts little attention as to what is admitted and what 
is not. But in a vital moment if the Speaker says: ‘No, it not admis- 
sible’, the matter is ruled out and cannot be discussed in the House. 
And the other is to enforce strictly the Rules of Procedure, which are a 
guarantee for the minority. That is why you have a point of order. It 
is the duty of the Speaker to see that the proceedings are conducted ac- 
cording to procedure and in that duty every member should assist him. 
All these seem normal things, but it is in crisis that the power of the 


168 THE CONSTITUTION OF INDIA 


Speaker and his influence on Parliament is really gathered up.” (The 
Hindustan Times Weekly, 7th February, 1954, p. 3.) 


Panel of Chairmen 


The Speaker of Lok Sabha nominates a panel of six Chairmen to 
preside over the deliberations of Lok Sabha in his absence. ‘The mem- 
bers of the panel are appointed by the Speaker irrespective of their party 
affiliations and the result is that some of the members of the panel are 
from the opposition parties. When a Chairman sits in the Speaker's 
Chair, he has all the powers’ ofthe Speaker but as soon as he vacates the 
chair, he becomes an ordinary member of Lok Sabha with no special 


privilege. 
Secretary of Lok Sabha 


The Lok Sabha Secretariat is headed by a Secretary who is a per- 
manent officer. He performs many administrative and executive functions 
on behalf of the Speaker. He advises the Lok Sabha, its committees, 
the Speaker, the Deputy Speaker and individual members. While per- 
forming his duties, he is not concerned with the party affiliations of the 
members or the political cross currents within the House. 


Conduct of Business 


å The first hour of each sitting is devoted to parliamentary questions 
and interpellations. The main object of the questions is to seek infor- 
mation and draw the attention of the House to the grievances of the 
public, The Speaker has the final word on the question whether a par- 
ticular question is to be allowed or not. Usually, the questions are sent 
many days in advance so that the Minister concerned may be able to col- 
lect the relevant information and be ready to answer them. 


After question hour, the regular business of the House starts and 
there are adjournment motions, resolutions, no-confidence motions, other 
motions for discussion, legislative business and financial business, state- 
ments oni policy made by ministers from time to time and laying of papers 
and documents on the table of the House. A motion for adjournment 
is made to draw the attention of the House to a matter of public im- 
Pore i Jt) Geals with’ a specific matter. of recent- occurrence. but’ of 
great public importance. A resolution is a device by which the House 
is made to declare an opinion on a particular matter. A resolution 
should be worded clearly and Precisely. It should not contain argu- 
ments, imputations or defamatory statements, A censure motion or no- 
confidence motion is an expression of want of confidence in the Minis- 
try. The permission to have a no-confidence motion is allowed if at 
least 50 members support it. IE permission is allowed to move a no-con- 
fidence motion, time is allotted for that purpose, No-confidence motion 
is not moved unless and until the Opposition has some chance of defeat- 
ing the Ministry. Sometimes, its object may be merely to discredit the 
Ministry or bring into limelight its failures, Sometimes, a member may 
move a motion for the discussion of a matter of general public import 
ance. A closure motion is moved by a member when it is intended to 
stop forthwith discussion on a matter before the House. The procedure 
of guillotine is followed when the time fixed for a particular measure is 
already over but the discussion is not over and its result is to put a stop 
to further discussion, including that which is not discussed at all. 


` 
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Relations between two Houses of Parliament 


Even a cursory perusal of the provisions of the Constitution with 
regard to the two Houses of Parliament will show that the two Houses 
do not enjoy equal powers. They do not stand on a footing of equality. 
It is desirable to discuss the relations under different sub-heads. 


(1) In the case of money bills, it is definitely provided that these 
bills can originate only in the House of the People. When a money bill 
is passed by the House of the People, it has to be sent to the Council 
of States for its recommendations. The latter has to return the bill to 
the House of the People with its recommendations within 14 days from 
the date of the receipt of the bill. The House of the People may accept 
or reject all or any of the recommendations of the Council of States. If 
the House of the People accepts any amendment recommended by the 
Council of States, the bill is considered to have been passed with those 
amendments. If the House of the People does not accept a recommen- 
dation made by the Council of States, the money bill is considered to be 
passed by both Houses in the same form in which it was passed by the 
House of the People. If a money bill is passed by the House of the Peo- 
ple and sent to the Council of States, but is not returned to the House 
of the People within 14 days, the money bill is considered to be passed 
by both Houses at the expiration of 14 days in the form in which it was 
passed by the House of the People. It is clear from this that the Coun- 
cil of States has neither any initiative in the matter of the money bills 
nor can it mould them in any way it pleases. The Council of States can 
delay the enactment of a money bill for a fortnight and nothing else. It 
may be noted that the House of Lords is also powerless in the matter of 
money bills. 


(2) As regards the non-money bills, the powers of the two Houses 
are co-equal and co-ordinate. A non-moncy bill can originate in any of 
the two Houses. The bill must be passed by both Houses if it has to be- 
come law. The House of the People has no power to over-tule the 
Council of States, It is clear that the Council of States possesses substan- 
tial powers in this matter. 


(8) Article 108 provides that if after a bill has been passed by one 
House of Parliament and sent to the other House and the bill is rejected 
by the other House, or the Houses finally disagree as to the amendment 
or amendments to be made in the bill, or more than six months elapse 
from the date of the receipt of the bill by the other House without the 
bill being passed by it, the President of India may notify to both Houses 
of Parliament his intention to summon them to mect in a joint sitting. 
Such an imtimation may be given by a message or a notification, When 
the President has notified his intention to summon the two Houses to 
meet in a joint sitting, neither House can proceed with the Bill, After 
this, the President has to summon the Houses to a joint sitting for the 
purpose specified in the notification or message. If at the joint sitting 
of two Houses, the bill is passed by a majority of the total number of 
members of both Houses present and voting, it shall be deemed to have 
been passed by both Houses. A joint sitting can be held and a bill pass- 
ed even if a dissolution of the House of the People has intervened since 


l. See pp. 62-8 of Rules and Orders under the Constitution of India 
for the Houses of Parliament (Joint Sittings and Communications) Rules. 
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the President notified his intention to summon the Houses to meet to- 
gether. It is obvious that the will of the House of the People is bound 
to prevail at the joint sitting on account of its numerical strength, 
These provisions seem to have been borrowed from the Australian Con- 
stitution and also from the Government of India Act, 1935. It is to be 
noted that the Council of States is not a secondary chamber like the b 
House of Lords of England, although it occupies a subordinate position 
in relation to the House of the People. 


Article 249 provides that if the Council of States has declared by 
resolution ma ppored by not less than two-thirds of the members present 
and voting that it is necessary or expedient in the national interest that 
Parliament should make laws with respect to any matter enumerated in 
the State List specified in the resolution, it shall be lawful for Parliament 
to make laws for the whole or any part of the territory of India with 
respect to that matter. It is worthy of notice that the power to pass 
such a resolution is given only to Rajya Sabha and not to both Houses of 
Parliament. This provision gives a privileged position to Rajya Sabha 
in one respect. 


__ Another exclusive power of Rajya Sabha is connected with the set- 
ting up of All India Services. The Rajya Sabha is given the power to 
decide by a resolution supported by a two-thirds majority the question 
of setting up an All India Service. The result is that any law connected 
with an All India Service can be initiated only if Rajya Sabha passes 
such a resolution. Lok Sabha comes into the picture only after the 
Rajya Sabha has taken the initiative, 


(4) The House of the People is in a stronger position with regard to 
the control over the executive. The reason is obvious. According to 
the Constitution, the ministers are collectively responsible to the House 
of the People alone and not to both the Houses. But it is also true that 
some of the members of the Council of Ministers may be members of 
the Council of States, and actually they were even in Pandit Nehru’s 
Cabinet. There is no bar to the putting of questions and supplementary 
questions to the ministers in the Council of States. A motion can be 
passed condemning any aspect of Government policy. Thus, in many 
ways, the Council of States can influence the Government, although it 
cannot turn it out like the House of the People. That privilege belongs 
to the House of the People alone, 


It is pointed out that the party composition of Rajya Sabha and 
Lok Sabha is similar, Even the’ social Gapoilion of die two Houses 
y- It cannot be contended that members of 
and more experienced than those of Lok 
n ed bags Houses is practically ne n 
$ ze and less worri h essure Of wOrK, 
there is more freedom of discussion tiin iat es Lok Sabha. Rajya 
Sabha devotes not only 2} hours weekly to Private Member's business 


but also the whole of each Friday. i iled to be 
an effective revising chamber, aoe E eaaa nile 


session, 26 bills received from Lok 
and only one amendment was passed by Rajya Sabha. During the 4 
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session, 5 bills received from Lok Sabha were passed by Rajya Sabha and 
no amendment was passed by Rajya Sabha. During the 5th session, 15 
bills received from Lok Sabha were passed by Rajya Sabha and only one 
amendment was passed. All the three amendments passed by Rajya 
Sabha were accepted by Lok Sabha. 


There has been a tendency on the part of the Government to intro- 
duce into Rajya Sabha a large number of bills. During the first session 
alter the general elections of 1952, four bills were introduced by the 
Government in Rajya Sabha. In the second session, three bills were in- 
troduced. In the, third and fourth sessions, 11 bills were introduced in 
each session. During the fifth session, eight bills were introduced by the 
Government in the Rajya Sabha. It is also to be noted that in spite of 
its inferior position in the eyes of law, Rajya Sabha has tried to assert 
itself against Lok Sabha with a view to becoming its rival. However, 
the Lok Sabha has reacted very strongly against the pretensions of Rajya 
Sabha. 


On 29th April, 1953, Rajya Sabha took up for consideration the In- 
come Tax (Amendment) Bill, 1952, as passed by the Lok Sabha. The 
bill was certified as a money bill by the Speaker of Lok Sabha. It was 
contended in Rajya Sabha that the bill was not a money bill as such. 
The Law Minister, Shri Biswas, the Leader of Rajya Sabha, stated that 
the Rajya Sabha would be reassured if it was told categorically that the 
Speaker had applied his mind and issued the certificate after a full and 
fair consideration of the matter. The matter was taken up in Lok Sabha 
and it was maintained there that the remarks of Law Minister were un- 
justifiable and inconsistent with the dignity of the Speaker. The Law 
Minister was asked to be present in the Lok Sabha at the time the matter 
was to be discussed. The Rajya Sabha passed a resolution saying that 
the Council was of the opinion that “the Leader of the Council be 
directed not to present himself in any capacity whatsoever in the House 
of the People” when the matter was under discussion in Lok Sabha. 
The Law Minister was present in Lok Sabha and the Deputy Speaker 
read out the following message from the Chairman of Rajya Sabha: rit 
was nobody’s intention, least of all that of the Leader of the Council, to 
cast aspersions on the integrity and impartiality of the Speaker. It is 
our anxiety in this Council to do our best to hold the dignity of the 
Speaker and privileges of the other House as we expect the other House 
to protect our interests and privileges”. The Law Minister also associat- 
ed with those remarks and the Deputy Speaker decides not to press the 
maiter further. However, the members of Lok Sabha referred to the 
resolution passed in Rajya Sabha directing the Law Minister not to be 
present in the Lok Sabha. That created trouble. It was vigorously 
maintained that the Ministers were responsible to Lok Sabha and Rajya 
Sabha had no business to pass such a resolution. The result was that 
the Law Minister had to apologize to the members of the Lok Sabha and 
the Prime Minister had to appeal to the members of Lok Sabha to drop 
the matter. It was in this way that the controversy ended. 


In January 1958, the Rajya Sabha suggested to Lok Sabha the esta- 
blishment of a joint Public Accounts Committee. It was suggested that 
7 members from Rajya Sabha should be added to 15 members of the 
Public Accounts Committee. The Rules Committee of Lok Sabha con- 
sidered the suggestion and came to the conclusion that a joint committee 
or a separate committee of Rajya Sabha on public accounts would be 
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“against the principles underlying the Constitution” and was, therefore. 
unacceptable. The Lok Sabha had special responsibilities in financial 
matters and that was not the case with Rajya Sabha. The utmost that 
could be conceded was that the Rajya Sabha could, if it wished, set up 
on its own not a Public Accounts Committee but an ad hoc committee 
to guide them in the discussion of financial matters. When the matter 
was discussed in Lok Sabha, the Prime Minister moved a motion that the 
Rajya Sabha should nominate 7 members to associate themselves with 
the Public Accounts Committee of Lok Sabha: There was a lot of critic 
ism on the motion by the Congress members and the matter had to be 
Suspended for some time. It was in December 1953, that the motion 
was finally passed and the Rajya Sabha members joined the new commit- 
tee in May 1954, 


There have been some difficulties with regard to the appointment of 
joint commitees. In December 1953, a proposal for a joint committee 
came from Rajya Sabha and that made the members of Lok Sabha in- 
dignant. Such strong expressions as “the subversion of the Constitution” 
and “acts of discourtesy” were used by the members and the matter had 
to be adjourned. Later on, the Prime Minister intervened once again 
and appealed to the members of Lok Sabha to accept the suggestion and 
the same was ultimately done. 


In 1954, Shri N. C. Chatterjee, an eminent lawyer and then a mem- 
ber of Lok Sabha, was reported as saying in a public speech that “The 
Upper House, which is supposed to be a body of elders, seem to be be- 
having uresponsibly like a pack of urchins.” The matter was raised in 
Rajya Sabha and its Chairman asked the Secretary to find out the facts. 
The Secretary wrote to Shri Chatterjee asking him whether the facts were 
correct or not. The matter was raised in Lok Sabha regarding the pro- 
priety of the letter from the Secretary. It was held by the Speaker of Lok 
Sabha that the letter was in the nature of a writ and he was in favour of 
referring the matter to a joint meeting of the Privilege Committees of 


the two Houses. This was aere j imately the 
aT ETEN greed to by Rajya Sabha and ultimately 


Powers of Parliament 


(1) The Parliament of India has the powers to make laws on those 
matters which are given in the Union List and the Concurrent List. 
RE Het of 97 items and the Concurrent List consists of 
items. The important subjects in the Union List are the Defence of 
India, Naval, and Air Force and other Armed Forces of the Union, De- 
limitation of Cantonment areas, Naval, Military and Air Force Works, 
Arms, Firearms, Ammunition and Explosives, “Atomic Energy, Central 
Bureau of Intelligence and Investigation, Preventive Detention of per- 
sons, Foreign Affairs, Diplomatic, Consular and Trade Representation, 
Union Information Organisation, Participation in international confer- 
ences and associations and implementing their decisions, entering into 
treaties and agreements with foreign countries and the implementation 
of treaties, agreements and conventions with foreign countries, War and 
Peace, Foreign Jurisdiction, Citizenship, Extraditions, Passports and 
Visas, Railways, Highways, crimes committed on the High Seas, Shipping 
and Navigation, Lighthouses, Ports, Airways, Aircrafts and/or Navigation, 
Posts and Telegraphs, Telephones, Wireless and Broadcasting, Public 
Debt of the Union, Currency, Foreign Loans, Reserve Bank of India. in- 
ter-State Commerce and Trade, Banking, Trade and Commerce Wi 


= 
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foreign countries, Insurance, Stock Exchanges, Patents, Inventions and 
Designs, Copyright, Trade Marks and Merchandise Marks, Weights and 
Measures, Mint, Census, Union Public Services, All-India Services, Union 
Public Service Commission, Elections to the various Legislatures, audit of 
accounts of the Union and the States, Supreme Court and the High 
Courts, inter-State migration, etc, 


(2) In the Concurrent List, the important topics are Criminal Law 
and Procedure, Marriage and Divorce, Bankruptcy and Insolvency, Trusts 
and ‘Trustees, Civil Procedure, Vagrancy, Economie and Social Planning, 
Commercial and Industrial monopolies, Trade Unions, Industrial and 
Labour Disputes, Social Security and Social Insurance, Employment and 
Unemployment, training of Labour, Legal, Medical and other professions, 
Price Control, Factories, Electricity, ‘Newspapers, Books and Printing 
Presses, Archaeology, etc. 

It is clear from these lists that most.of the important topics have 
been given over to the Union of India and consequently Parliament can 
exercise extensive powers of legislation. If any law of a State Legislature 
conflicts with any law of the Parliament, that law becomes invalid to the 
extent of its repugnancy. 

(3) The Constitution provides that in certain cases the Parliament can 
pass laws even on those matters which are given in the State List. Ac 
cording to Article 249, Parliament can legislate on any matter in the State 
List if the Council of Sates passes a resolution by a two-thirds majority 
declaring such ‘matter or matters to be of national importance and in- 
terest. According to Article 250, the Union Parliament can legislate for 
the whole of India or any part of India on any matter given in the State 
List during the period of proclaimed emergency. That emergency may 
be due to a foreign invasion or an internal disturbance or it may be due 
to the failure of! constitutional machinery in a State. 


: (4) Every bill passed by the Parliament is sent to the President for 

his assent. Without his assent, the bill does not become law. ‘The assent 
of the President cannot be presumed as a matter of course. The Constitu- 
tion provides that the President may refuse to give his assent 
to a bill passed by Parliament and return for reconsideration. 
However, this veto power of the President is not absolute. The veto of 
the President can merely delay the enactment of a bill, but cannot kill 
it. The two Houses of Parliament can override the veto of the President 
by passing the bill for the second time by a simple majority of votes. But 
it may be contended that President may not find an opportunity to use 
his power of veto. The reason is that the ministry which has a majority 
in Parliament and with whose support the bill has been passed, will not 
tolerate its vetoing by the President. The exercise of the veto power by 
the President without consulting the ministers, is likely to result in a con- 
Stitutional deadlock. It has already been pointed out that the President 
would not like to put himself in such an awkward position. 


_ (5) Parliament of India cannot legislate on any or every matter not 
given in the State List. It alone is not competent to amend the Con- 
stitution. The consent of the legislatures of the State is also required for 
that purpose. In this matter, the Parliament of India differs fundamen- 
tally from the British Parliament which is really omnipotent from the legal 
_ point of view. The British Parliament can pass any law it pleases, but 

the Parliament of India can pass only those laws which do not conflict 
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with the Constitution. If it does so, its legislation is bound to be ultra 
vires by the Supreme Court and the High Courts. 


(6) The Parliament of India controls the purse of the country. No 
tax can be levied and no money can be spent without the consent and 
authority of the Parliament of India. However, the expenditure charged 
on the Consolidated Fund of India is not submitted to the vote of the 
Parliament. But either House of Parliament is at liberty to discuss the 
estimate of this expenditure. Moreover, Parliament cannot take the in- 
itiative in the matter of a money bill or supplementary grant. That can 
be done only by the President except in the case of an amendment mak- 
ing provision for the reduction or abolition of any tax. No bill which 
involves expenditure from the Consolidated Fund of India can be passed 
by either House of Parliament unless the President recommends it for con- 
sideration, In financial Matters, the initiative rests with the ministry. 


(7) A reference may be made to the control of the Parliament 
over the Union executive. It has already been pointed out that the Union 
Cabinet is responsible to the House of the People. That means that 
the ministry must resign if a vote of no-confidence is passed against it in 
Parliament. Likewise, the ministers who are incharge of various depart- 
ments can be interrogated by the members of Parliament, Bills introduc- 
ed by the ministry may be’ rejected by Parliament. A resolution moving 
a token cut in the budget or the grant to a particular ministry may be 
passed to show that the ministry does not enjoy the confidence of the 
majority of the House. Adjournment motions may be moved to criticise 
the Government. : 


As regards questions, the first hour of each day's sitting of the Lok 
Sabha is devoted to the answering of questions put by the members of 
Parliament to the various ministers in charge of the various departments. 
Separate days are fixed for answers from separate ministries. The minis- 
tries have been grouped into three groups and the ministries 
belonging to one group have to answer questions on a particular 
day. The ministries of external affairs, scientific research, commerce and 
industry, supply, labour, law and rehabilitation belong to one group, 
those of agriculture, communications, food, railway, transport, works, 
mines and power belong to second group and those of defence, education, 
finance, home affairs and broadcasting belong to the third group. 


«. Every question requires a prescribed notice to be given. The reason 
is that it takes time to collect information to prepare the reply to the ques- 
tion. Certain questions are disallowed on certain grounds, No question 
can be asked on a matter which is already to be found in some official docu- 
ment which is otherwise available. It must not relate to the conduct of 
a magistrate or a judge. 


It is the duty of the minister concerned to give suitable reply te 
every question put to Piante he fatleeg do so! the member concerne! 
is entitled to put supplementary questions to get the required information- 
While a notice of a few days is required to answer a question, no notice 1$ 
required for a supplementary question, Sometimes many supplementary 
questions may be put to get the requisite information. 


A minister may refuse to answer a question on the ground that it 1$ 
not in public interest to answer the question. But this reply will not do 
in every question, This is only exceptional. 


Ordinarily, the object of asking a question is to get some informa 
on a matter of public importance. But sometimes questions are aske 
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expose the shortcomings of the party in power. It is the constant criticism 
of the Government by means of questions that puts a valuable check on 
the arbitrariness on the executive. No wonder, the question hour has been 
described as a searchlight turned, on the activities of the various ministries. 
It is a valuable remedy open to a citizen to focus the attention of the 
public on some mistakes committed by the Government by getting a ques- 
tion put through some member of Parliament. 


Parliament can also be controlled by means of moving resolutions in 
the House. Unlike questions, resolutions are not moved daily. No re- 
solution can be moved without securing the necessary priority. A proce- 
dure like the one followed in the case of private members’ bill is followed. 
All members of Parliament wishing to move a resolution do not get the 
opportunity to do so. Moreover, the object of a resolution is not to get the 
information on some subject but to recommend to the Government to 
follow a particular course of action. During the course of a debate on a 
resolution, amendments can be moved. The success or failure of a resolu- 
tion depends upon the attitude of the Government. If a resolution is 
passed in spite of opposition by the Government, it shows that the Gov- 
ernment does not have the necessary majority in the House and in that 
case, it is bound to resign. A debate on a resolution is a great strain on 
the Government. 


Motions for adjournment are moved immediately after the question 
hour. This may happen if the replies to the questions and supplement- 
ary questions are found to be unsatisfactory, Such a motion may relate to 
some recent occurrence. It may be intended to discuss a matter to great 
public importance. A motion can be ruled out if there is no urgency of 
the matter, if the matter is not of public importance or if it is not con- 
cerned with the affairs of the Union. If a motion for adjournment is ad- 
mitted by the Speaker, its consideration is taken up towards the end of 
day's sitting. If during the debate, the motion is carried in spite of the 
Opposition by the Government it is tantamount to a censure of the Govern- 
ment and the latter must resign. Very often, the Government tries to 
talk out the motion. It avoids its being formally submitted to the vote of 
the House within the time allotted for its discussion. This can be done 
by the Government by throwing it out on account of its majority or by 
giving an assurance that the grievance will be removed. 


Parliament controls the administration by means of debates also. 
The convention is that if the leader of the opposition asks the Prime 
Minister to hold a debate on a matter of public importance the latter al- 
Ways fixes some time for that purpose. The result is that the Government 
is made to explain and defend the policies followed by it. Sometimes, the 
initiative is taken by the Government and a day is fixed for having a de- 
bate on a particular subject. The object of the Government may be to 
gauge the strength of public opinion on that point and also to get its policy 
endorsed by Parliament. This was done many a time to approve Nehru’s 
foreign policy of non-alignment with any Power Bloc. On such an oc 
casion, the opposition gets an opportunity to point out the loopholes in 
the Government and sometimes suggestions are made for changing it in a 
particular direction. There is every possibility of the Government chang- 
ing its policy in the light of the trend of the speeches during the debate. 


5 It is evident that the Parliament of India enjoys tremendous powers 
in the legislative, financial and executive fields. The Government of the 
country must be carried on according to the wishes of the members of the 
Parliament who are the representatives of the nation and as such are ex- 
pected to know as to what the people expect from the Government. 
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Articles 107 to 122 deal with tie legislative procedure and contain 
provisions with reference to the passing of bills in Parliament. The bills 
may be ordinary bills or money bills. As regards an ordinary bill it can orig 
nate citlier in the House of the People or in the Council of States. How- 
ever, no ordinary bill can be considered to have been passed unless it is 
passed by both the Houses. If there is a difference of opinion between 
the two Houses, the President can summon both the Houses for a joint 
session. If the bill is passed by a majority in such a joint sitting, it may 
be considered to have been duly passed. ‘The bill passed is then presented 
to the President for his assent. 


When a bill is sent to the President for his assent, he may cither give 
his assent, or refuse his assent, or delay his assent, or return the bill for 
reconsideration by Parliament. When a bill is returned to the Parliament 
with a recommendation for modification and is passed by Parliament with 
or without those modifications, then there is no power in the President 
to withhold his assent. The question arises as to what is to happen to a 
bill if the President sleeps over it without either giving his assent or with 
holding his assent. The Constitution is not clear on this point. The 
Constitution provides that the President shall declare either his assent to 
the bill or withhold his assent therefrom, and if he wants to return it for 
amendment, he could do so as soon as possible after the presentation of 
the bill to him. ‘There is no duty imposed upon the President to express 
his assent or dissent within a particular period or within rcasonable time. 
However, it is very unlikely that a President can quietly solve the ques 
tion of assent or dissent without evoking protest from Parliament. It is 

ssible that a President in view of a general opposition to a particular 
ill on the part of the people, may delay his decision to see whether the 
popular opposition subsides or gains strength. But even, while doing 50. 
the President must be guided by the advice of the Ministry in general 
Prime Minister in particular. It can be taken as a general rule that once 
a bill is passed by the Parliament, the President must presume that the 
country is behind the legislation and he should not hesitate to express his 
opinion on the same by withholding the assent or returning the bill to 
Parliament for modification. If the Ministry insists that the — President 
must give his assent ordinarily he should have no option to refuse assent 
unless he dissolves Parliament and forces the Ministry to get a fresh man- 
date from the people by being returned with a majority in Parliament. In 
the case of England, although the King has the right to veto a bill, this 
right has not been exercised for more than two centuries. The general 
understanding is that the part of the King in the legislation of the coun- 
try is after all a formal affair with no discretion whatsoever. i 

The rules made by Parliament provide an identical procedure 1 
both the Houses. Every bill has to be read three times and passed througl! 
five stages in each House before it is considered to have been passed by 
Parliament. The five stages are the first reading, the second reading 
select committee stage, the report stage and the third reading. 


(I) As regards the first reading, what is done is that the bill i 
introduced in Parliament and published in the Gazette of India. t 
ordinary bill can be introduced by any member after giving a notice © 
one month. The notice has to be accompanied by a text of the bill, 4 
statement of its objects and reasons and a memorandum showing 5° 
separately the recurring and non-recurring expenditure and the sanction 
of the President; if the same is necessary. The sanction of the Presiden 
is required in the case of bills which aim at redistributing or altering 
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areas of States, bills relating to the alteration of the official language used 
in the Supreme Court of India and the High Courts and for Acts, ete., 
during the period of 15 years from the commencement of the Constitution. 
The member who wants to introduce a bill has to ask for the leave of the 
House. He has to read out title of the bill, If the introduction of the 
bill is opposed, the Speaker can allow the mover of the bill and the mem. 
ber opposing it to make explanatory statements. A vote is taken and if 
the majority is in favour of the bill the same is considered to have been 
moved. It is after this introduction that the bill is published in the 
Gazette of India. 


(2) As regards the second reading, the mover of the bill may adopt 
any of the three alternatives, He may move that the bill be taken into 
' consideration by the House at once or on some future date specified in the 
motion. He may move that the bill be referred to a select committee. 
Lastly, he may move that the bill be circulated for eliciting public opinion 
on the desirability or otherwise of the bill. It is in very rare cases that 
the bill is taken up for consideration at once unless the same is non- 
controversial or very urgent. In the case of controversial legislation, bills 
are usually circulated for finding out the public opinion on the subject. 
The usual procedure is to refer the bill to a Select Committee. During 
the second reading the underlying principles of the bill are discussed by 
the members of the House. Those who are in favour of the bill em- 
ogg its merits and those who oppose it point out its shortcomings. 

ere is no detailed discussion of the provisions of the bill. There is no 
Occasion for the moving of amendments. The bill is discussed as a whole. 


(3) If the fundamentals of the bill are approved, the second stage is 
over and the bill enters the third stage known as the committee stage. A 
bill is usually referred to a select committee which includes among others 
the members in charge of the bill and the Law Member who is an ex- 
oficio member. The Chairman of the committee is appointed by the 
Speaker. If the Deputy Speaker is a member of a particular committee, 
he has to be nominated as its Chairman. During the committee stage, the 
bill is thoroughly discussed clause by cause. All kinds of information are 
collected. The pros and cons of the legislation are critically examined. 
The Select Committee can make any changes it pleases. 


(4) After the committee stage comes the report stage. The mem- 
bers of the committee have full freedom to express their views in the re- 
port. Each member can write a separate report if he so chooses. Usually, 
there is a majority report and a minority report. It is the duty of the 
Secretary of the House to publish the report of the committee along with 
minutes of the same. When the report has been presented to the House, 
the member in charge of the bill can move that the bill as reported by the 
Select Committee be considered or the bill as reported be sent back to the 
Select Committee with or without instructions or the bill as reported be 
circulated or recirculated for eliciting public opinion or further opinion 
thereon. If the House agrees to consider the bill as reported by the Select 
Committee, the discussion of the Bill is taken clause by clause and the 
members are allowed to move their amendments. It is up to the Speaker 
to allow or disallow amendments. If there are too many amendments, 
he can decide as to which amendments are to be considered and which not. 
= Votes may be taken after every clause or many clauses may be discussed 
_ together and one vote may be taken on all of them at one time. 


(5) When the bill has thus been considered, it enters the fifth stage 
known as the third reading. Arguments in favour or against the bill as 
a whole are discussed, Only verbal amendments are allowed at this stage. 
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If the bill is passed by a majority of the members present and voting 
bill is passed by the House. When that has been done, it has to” 

thenticated by the presiding officer, who is the Speaker in the case of th 
Lok Sabha and Chairman in the case of the Rajya Sabha. The work c 
authentication can be done even by the Secretary of the House, 


When the bill has thus been passed by the one House, it is sent 
the other House. The procedure in the First House has to be repeat 
in the Second House. When the bill has been passed by both the H 
it is sent to the President for his assent. In the case of disagreement be 
ween the two Houses, there is a provision for a joint sining. The F 
dent may give his assent to a bill or he may send back the bill for 
sideration. However, it can be taken for granted that once a bill has 
pamal by both the Houses, the President will not dare to veto the b 
ndia has a parliamentary form of Government and the President dare 
impose his will on the representatives of the people. 


Committee System 

Both Houses of Parliament have a large number of committees 
facilitate the work of legislation. The Lok Sabha alone has more th 
dozen of them. The most important of those Committees are the Busin 
Advisory Committee, Committee on Public Accounts, Committee on Es 
mates, Rules Committee, Parliamentary Committee, Committce on Gove 
ment Assurances, Committee on Subordinate Legislation, Committee — 


Petitions, Committee on Privileges, Committee on Private Members’ 
and Resolutions and Select Committees. 


The members of a Select Committee are appointed by the E 
when a motion is made that the bill be referred to a Select Commi 
No person can be appointed a member of a Select Committee again 
will. The Chairman of the Select Committee is appointed by the Sp 
If the Deputy Speaker is a member of the Selec Committee, he ac 
the Chairman, ‘The quorum of the meetings of a Select Committee | 
One-third of the total number of members. Members who are not mem 
bers of the Select Committee can be present during the deliberatioi 
the Committee, but they cannot address the Committee and also G 
sit in the body of the Committee. A Minister may, with the perm 


of the Chairman, address th i i be a m 
ber. A Select Comat e Committee of which he may not be ag 


5 sitting. A Select Committee shall have power 
of persons or the production of papers or 
dered necessary for the discharge of its du 
examination of witnesses bel 


Select Committee. The Select Committee has to submit its report 
House and the same is printed, 


ment. It is the duty of the Committee on Private Members’ Bills 
solutions to examine all the Private Members’ Bills and Resolution 
are submitted to the House. Tr classifies them into two categori 
also allots time for their discussion in the House. It is also the d 
this Committee to see that the Bills concerned are within the comp 
of the Parliament. 


PARLIAMENT OF INDIA 179 


It is the duty of the Public Accounts Committee to examine the 
accounts showing the appropriation of sums granted by the House for the 
expenditure of the Government of India, the annual Finance Accounts of 
the Central Government and any other accounts laid before the House as 
the Committee might think fit. The Committee has to satisfy itself that 
the money shown in the accounts as having been spent. was legally avail 
able for and applicable to the service or purpose to which they have been 
applied or charged, the expenditure conforms to the authority which 
governs it and every re-appropriation has been made in accordance with 
the provisions made in this behalf under rules framed by the tent 
authority. The Committee also examines the accounts of Sila Calor 
ations, ‘Trading and Manufacturing Schemes and Projects, autonomous and 
semi-autonomous bodies and the audit of which may be made by the 
Comptroller and Auditor-General of India either under the directions of 
the President or by a statute of Parliament. The chief work of the Com- 
mittee is to examine the report of the Comptroller and Auditor-General of 
India. The examination extends “beyond the formality of the expen- 
diture, to its wisdom, faithfulness and economy”. The examination covers 
the manner in which discretionary powers are exercised. The Committee 
examines the forms and details in which the estimates are composed with 
a view to arresting any tendency to reduce the number of votes or to include 
large lump-sum provisions. Special attention is d to the technical ac 
counting procedure. It examines rules framed by the Finance Ministry 
to control departmental extravagance. The Committee concentrates more 
on a general control of economy and leaves questions of internal adminis- 
tration to the department concerned. It also pora out to the shortcom- 
ings in administration. The basis of the work of the Committee is the 
report of the Comptroller and Auditor-General. The report is taken up 
Ministry-wise and Secretaries are required to appear before the Committee 
to explain the observations of the Audit department. The Committee 
arrives at its own conclusions and reports them to Parliament for action. 
Regarding the working of this Committee, Morris Jones observes thus: 
“The fair conclusion is that the Public Accounts Committee is succeeding 
in three main directions: first, it underlines and brings to public notice 
defects which the administration is aware of but which have not yet wholly 
remedied; second, the mere existence of the Committee and the Auditor- 
General serves to remind officials that their actions are subject to scrutiny 
on behalf of Parliament—and the fact that the scrutiny is ex-post facto 
makes no difference here; last, but in India by no means least, the work 
of the Committee serves to bring official and politician together and train 
both—the former in responsiveness to public opinion, the latter in the task 
of constructive criticism”. 


It is the duty of the Rules Committee to examine matters of pro- 
cedure for conduct of business in the House. It has the power to make 
recommendations for the amendment or substitution of the existing rules 
of procedure and conduct of business of the House. The Speaker is the 
ex-officio Chairman of the Rules Committee. In his absence, the Deputy 
Speaker acts as the Chairman. 


The function of the Committee on Government Assurances is to 
scrutinise the assurances, promises and undertakings given by Ministers 
from time to time on the floor of the House and to report on the extent 
to which the assurances have been implemented, and where implemented, 
whether such implementations have taken place in the minimum ume nec 
sary for the purpose or not. The Committee has insisted that normally 
assurances should be implemented within two months, If a Minister fails 
to. do so, he has to give an explanation to the House. Experience shows 
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that this Committee is doing a good job and the Ministers know it full 
well that they cannot bluff the House by making promises and then not 
fulfilling them. The mere existence of this committee is a check and a 
spur on the Ministers. 


The Committee on Subordinate Legislation consists of 15 members 
nominated by the Speaker who also appoints its Chairman. The function 
of this Committee is to see and report to the House whether the powers 
delegated by Parliament haye been properly exercised within the frame- 
work of statute delegating the powers or not. The Committee is to see 
whether the delegated legislation is in accord with the general objects of 
the Act pursuant to which it is made. It is to see whether it contains 
matters which should more properly be dealt with by an Act of Parlia- 
ment or not. It is to consider whether it contains imposition of taxes or 
not. It is to examine whether it directly or indirectly bars the jurisdiction 
of the courts. It is to consider whether it gives retrospective effect to any 
of the provision in respect of which the Act does not expressly give such 
power. It is to examine whether it involves expenditure from the Con- 
solidated Fund or the Public Revenues. It has to consider whether it” 
appears to make some unusual or unexpected use of the powers conferred 
by the Act pursuant to which it is made. It has to report whether there 
has been any unjustifiable delay in the publication of the delegated legis- 
lation or placing the same before Parliament. Experience shows that the 
work of the Committee is not satisfactory. It has not been able to cope 
with the volume of work. The Law Commission has recommended the 
constitution of a permanent body, consisting of full-time members charged 
with the duty of scrutinizing all delegated legislation. 


The function of the Estimates Committee is to examine thoroughly 
the estimates presented before the House. It is a difficult job as the esti- 
mates embody the policy of the Government and they are presented on 
the authority of the Minister concerned and are accepted by the Finance 
Ministry after detailed examination, Any criticism of the estimate is 4 
reflection on the department, the Finance Ministry and the entire policy 
of the Government. In spite of all this, Parliament has to satisfy itself 
that the demands made by the different Ministries are reasonable and pro: 
per and deserve to be granted. The Estimates Committee has regarded its 
scope as including the whole field of administrative organisation by claim- 
ing that economy is linked with efficiency and efficiency with organisation. 
It has not hesitated to recommend proposals for adjustments and alter- 
ations of the policy with a view to increased efficiency in administration. 
Shri A. K. Chanda doubts the wisdom of giving the Éstimates Committee 
power to examine and review the policies of the Government and the struc- 
ture of departmental organisation, He considers that to be an encroach- 
ment upon the jurisdiction of the Executive. He objects to the inspection 
tours undertaken by the members of this Committee as in his opinion they 
encourage indiscipline and often tend to give a distorted picture of the 
departmental activities and competence, To quote Chanda, “Its activities 
thus encroach indirectly on the olicy-making functions of Government 
and its reproaches undermine public confidence in the Administration. _ 
the same time, the Committee is arrogating to itself a role which constitu- 
tionally is that of the House.” According to Morris Jones, “To a very 
real extent, this type of Committee, inspired as it is by the idea not simply 
of economy nor even of efficiency alone but also of acting as a dit 
against an oppressive or arbitrary executive, achieves a special ee 
significance as a substitute for a real Opposition. Indeed, it may well 
that in an underdeveloped country—in which there is a wide measure © 
agreement not only on goals but also on methods—this kind of arra 
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ment may be more suitable. In the immediate future, at any rate, it is, 
if not the only source of constructive opposition, at least a most important 


; component of such an opposition. Finally, it must be noted that the 


Estimates Committee, perhaps even more than the Public Accounts Com- 
mittee, performs two tasks of quite special importance in India. In the 
first place, it is a most valuable training-ground for members of the House. 
As a consequence, debates can become better informed and a pool of ex- 
perience is made available from which governments can recruit fresh 
members. In the second place, the reports of the Committee have a great 
educative value inside the House and also outside. They can help great- 
ly to build up that layer of informed public opinion which is so urgently 
needed if the gap between ruler and ruled is to be closed.” 


The committees play an important part in the field of legislation. 
Without them, it will be impossible for Parliament to turn out even half 
the work which is at present done. It is a well-known fact that legis- 
latures all over the world are over-crowded with work and it is only the 
existence of large number of committees that enables the legislatures to 
perform their functions efficiently. It is very essential that the members 
of the committees should always keep in mind the importance of the con- 
tribution and must not follow a policy of obliging the Government by 
dittoing whatever comes from the Treasury Benches. 


Money Bills 

The definition of the term Money Bill is given in Article 110. Ac 
cording to it, a bill is deemed to be a Money Bill if it contains only the 
Provisions dealing with all or any of the following matters:— 


l.. The imposition, abolition, alteration or regulation of any tax; 


2. The regulation of the borrowing of money or the giving of any 
guarantee by the Government of India, or the amendment of the law 
with respect to any financial obligations undertaken or to be undertaken 
by the Government of India; 


3, The custody of the Consolidated Fund or the Contingency Fund 
of India, the payment of money into or the withdrawal of moneys from 
any such Fund; 


4. The appropriation of money of the Consolidated Fund of India; 


5. The declaring of any expenditure to be expenditure charged on 
the Consolidated Fund of India or the increasing of the amount of any 
such expenditure; 


6. The receipt of money on account of the Consolidated Fund of 
India or the public account of India or the custody or issue of such money 
Or the audit of the accounts of the Union or of a State; or 


i ai Any matter incidental to any of the matters specified in paras | 
0 6 above. 


It is to be noted that a bill does not become a Money Bill simply 
because it provides for the imposition of fines or other pecuniary penal- 
ties or for the demand of payment of fees for licences or fees for services 
rendered, or because it provides for the imposition, abolition, remission, 
alteration or regulation of any tax by any local authority for local pur- 
Poses, If a question arises as to whether a particular bill is a Money Bill 
Or not, the decision of the Speaker of the House of the People is final. 
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A Money Bill can originate only in the House of the People and not 
in the Council of States. When the Lower House has passed the Money 
Bill, it is forwarded to the Council of States for its recommendations. ‘The 
latter is given 14 days for its recommendations. The House of the People 
may accept these recommendations or reject them. If the House of People 
accepts the recommendations of the Council of States, the Bill is deemed 
to be passed in the amended form. If the Lower House does not accept 
the recommendations, it is considered to be passed in the same form in 
which it was passed by the House of the People. 


If a Money Bill is passed by the House of the People and sent to the 
Council of States, but is not returned to the House of the People within 
14 days, the Money Bill is considered to be passed by both the Houses at 
the expiration of the said period in the form in which it was passed by 
the House of the People. It is evident that the Council of States does 
not exercise any control in the matter of Money Bills. 


Ordinances 

Reference may be made to the procedure of passing legislation by 
means of ordinances both by the President of India and the Governor of 
a State. According to Article 183, if at any time the President is satisfied 
that circumstances exist which render it necessary for him to take im- 
mediate action, he may promulgate such an ordinance as the circumstances 
appear to him to require. Such an ordinance shall have the same force 
and, effect as an Act of Parliament. However, every such ordinance must 
be laid before both Houses of Parliament and shall cease to operate at 
the expiration of 9 weeks from the re-assembly of Parliament. The ordi- 
nance also becomes inoperative if before the expiration of 6 weeks, a Te 
solution is passed by both Houses of Parliament for the non-continuation 
one same. The ordinance may be withdrawn at any time by the Presi- 

Article 213 empowers a Governor to promulgate ordinances during 
the recess of the Legislature. According to it, if at any time the Governor 
is satisfied that circumstances exist which render it necessary for him to 
take immediate action, he may promulgate such ordinance as the circum 
stances appears to him to require. However, the Governor shall not 
without instructions from the President of India, promulgate any sw 
ordinance if a bill containing the same provisions would have required 
the previous sanction of the President for its introduction into the Legis 
Jature, or he would have deemed it necessary to reserve a bill containing 
the same provisions for the consideration of the President, or an Act ol 
the Legislature of the State containing the same provisions would have 
been invalid unless, having been reserved for the consideration of the 
President, it had received the assent of the President. An ordinance ist 
ed under Article 213 shall have the same force and effect as an Act of 
the Legislature of the State assented to by the Governor. Every such 
ordinance shall be laid before the Legislature of the State and shall cease 
to operate at the expiration of 6 weeks from the reassembly of the Legi* 
lature. If before the expiration of that period, a resolution disapproving 
the ordinance is passed by the State Legislature, the ordinance ceases Me 
operate earlier. Moreover, an ordinance may be withdrawn by ° 
Governor at any time. { 


Financial Procedure 


tee : f. ; e 
The financial procedure in the Indian Parliament resembles th 
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British financial procedure. Article 112 provides that the President shall 
in respect of every financial year cause to be laid before both the Houses 
of Parliament a statement of the estimated receipts and expenditure of 
the Government of India for that year. The estimates of expenditure 
must show separately the sums required to meet expenditure described by 
the Constitution as expenditure charged upon the Consolidated Fund 
of India, and the sums required to meet other expenditure proposed to 
be made from the Consolidated Fund of India. A clear distinction should 
be made between expenditure on revenue account and other expenditure. 


The term “Consolidated Fund” is taken from British constitutional 
practice. It means a single general fund made of all the funds of the 
Union into which all revenues are paid and out of which all normal ex- 
penditure is met. The object of the Fund is to enable the Treasury 
and the Parliament to deal with revenues of the Union as a whole in- 
stead of allotting a particular tax to a particular expenditure. Accord- 
ing to Article 112(3), the following expenditure shall be expenditure 
charged on the Consolidated Fund of India:— 


l. Emoluments and allowances of President and other expenditure 
relating to his office. 


2. Salaries and allowances of Chairman and Deputy Chairman of 


the Council of States and Speaker and Deputy Speaker of the House of 
the People. 


_ 3. Debt charges for which the Government of India is liable includ- 
ing interest, sinking fund charges and redemption charges. 


4. Salaries, allowances and pensions payable to or in respect of the 
Comptroller and Auditor-General of India. 


5. Salary, allowances and pensions of Judges of the Supreme Court, 
the Federal and the High Courts of India. 


6. Any sums required to satisfy any judgment, decree or award of 
any court or arbitral tribunal. 


7. Any other expenditure declared by the Constitution or by Parlia- 
ment by law to be so charged. 


It may be stated that the expenditure charged on the Consolidated 
Fund. of India is not submitted to the vote of Parliament. But either 
House of Parliament is at liberty to discuss the estimates of this expen- 
diture, The other expenditure is submitted in the form of demands 
for grants to the House of the People. No demand for grant can be made 
except on the recommendation of the President. 


_ When grants have been made by the House of the People a bill is 
introduced to provide for the appropriation out of the Consolidated Fund 
of India of all moneys required to meet the grants so made by the House 
of the People, and the expenditure charged on the Consolidated Fund of 
India. No amendment can be proposed to any such bill in either House 
of Parliament which has the effect of varying the amount or altering the 
destination of any grant. If the amount authorised by the Appropriation 
Act is found to be insufficient, the President, has to lay before Parliament 
‘nother statement showing the estimated amount of expenditure. 


The House of the People has the power to make any grant in ad- 
Vance in respect of the estimated expenditure for a part of any financial 
year pending the passing of the Appropriation Act for the voting of such 
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grant and the passing of the Appropriation Act in relation to that ex 
penditure, to make a grant for meeting an unexpected demand upon the 
resources of India to make an exceptional grant. 


Parliament cannot take the initiative in the case of a Money Bill 
or an amendment. That can be done only by the President except in 
the case of an amendment making provision for the reduction or aboli- 
tion of any tax. No bill which would involve expenditure from the Con- 
solidated Fund of India shall be passed by either House of Parliament 
unless the President recommends it for consideration. 


Parliamentary Democracy in India. India has a democratic form of 
Government in which the legislature is responsible to the executive. The 
question arises whether parliamentary democracy has worked successfully 
in India or not. 


There are certain conditions which are essential for the successful 
working of parliamentary institutions, A very important thing in this 
connection is the mental attitude of the people. According to Prof. 
Laski, the people of the country must be fundamentally at one upon all 
the major objects of governmental activity. They should be so much at 
one that the thought of conflict as a way of change should be incapable 
of entering the minds of more than an insignificant portion of the nation. 
The people should also feel that they can change the Government only 
through constitutional means and not otherwise. Parliamentary Govern- 
ment cannot work among those who do not have faith in the Constitu- 
tional method. The people should believe in the principle that it is 
better that the other side should win than that the Constitution should be 
broken. There should be the habits of tolerance and compromise among 
the people. The Government should be run by the majority but the 
majority should always care for the interests of the minority. A majority 
which tyrannizes over the minority will end in destroying democracy. 


he minority should acknowledge the right of the majority to rule the 
country. 5 


_ Tt is true that all the conditions mentioned above are not present 
in India but it cannot be denied that many of them are there in a suff- 
cient degree, The three General Elections have proved the successful 
working of parliamentary democracy in the country. There may be short- 
comings here and there, but on the whole things have worked well. 


It is also pointed out that a certain type of social climate is absolute 
y essential for the successful working of parliamentary institutions. 


There must be peaceful conditi ; i untry. It 
cannot be denied that con Bere ana order in, the ey 


try. The dacoits of the 


, „Liberal education is also essenial for the working of parliamentary 
institutions. Liberal education 


; means an education which permits a free 
flow of ideas and thoughts. Regimentation EF thaU is suicidal to demo- 
cracy. The Government must not control the system of education an 
its inference in the affairs of the Universities should be reduced to the 
minimum. Every effort should also be made to attract the very best brams 


of the country to education so that the country gains from their know- 
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ledge, guidance and leadership. 


Freedom of speech and expression is also essential for the working 
of parliamentary institutions. People must be allowed to give expression 
to their internal thoughts, That may be done by writing to the press 
or organising meetings. Certain restrictions have been placed on these 
fundamental rights but the object of those restrictions is not to interfere 
with the freedom of the people but to guarantee that freedom to all. The 
Press in India is practically free. There are not many restrictions on the 
Press, This is the greatest asset for the country. The Press in India is 
a very powerful institution and the Government is very often afraid of 
the criticism in the Press. 


Another necessary condition for parliamentary democracy is the 
placing of nationalism over sectionalism. The people should possess a 
genuine sense of nationalism which transcends the barriers of state, langu- 
age, religion, caste and tribe. It is true that there are many centrifugal 
forces working in the country and we suffer from various types of petty 
loyalties such as territorial, sectional, linguistic or religious. However, 
this does not mean that there is no nationalism in the country. It may 
not be so strong as we wish it. But the way the people of India res- 
ponded to the call of the Government in October-November 1962 and 
again in September 1965, should give some comfort to those who stand 
for burning nationalism in the country. 


Social equality and economic justice are also considered necessary 
for the successful working of parliamentary democracy. It cannot be 
denied that we have covered a long way on the road to social equality. 
The barriers of caste are disappearing. Caste system is losing its hold 
over the people. Untouchability has been abolished and also made penal 
in the country. It is true that there is still a lot to be done in this field 
but we are surely on the road to social equality. There is not much of 
economic justice in the country on account of the poverty of the people 
but every effort is being made to give every individual sufficient means 
of livelihood. The lethargy of the people may stand in the way of the 
quick progress of the country in the field of economic justice, but those 
are bound to disappear in the long run. 


It is pointed out that there are certain political institutions which 
are essential for the working of parliamentary institutions. The first 
essential thing is that there must be organised political parties. It can- 
not be denied that the Indian National Congress is a highly organised 
political party. The Communist Party of India comes next. The Jan 
Sangh is also powerful. The successful working of parliamentary institu- 
tions demands that there must be an effective Opposition in the Legisla- 
ture. The Opposition performs many useful functions. Its very presence 
forces the Government to be always on the guard so that it may not be 
caught napping. That is the reason why the leader of the Opposition 
in England is paid out of the national treasury. There is a lot of 
criticism of the Indian system on the ground that there is no effective 
Opposition in India on account of the overwhelming majority possessed 
by the Indian National Congress in the Indian Parliament and also in 
the State Legislatures. The trouble is that with its huge majority, the 
Congress Party can afford to do whatever it pleases. It can afford to be 
irresponsible and unresponsive to the public opinion outside. In spite of 
the present situation, the results are not so bad as they are depicted. The 
members of the Congress Party are always ready to criticise the policies of 
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their own Party and thus in actual practice there is not much difficulty. 
Thus, they perform the functions of the Opposition. Moreover, the pre- 
sence of men like Jawaharlal Nehru in the Parliament ensured that the 
Government shall be run on parliamentary lines. The love of the Indian 
leaders for their country will not allow them to bring discredit to the 
parliamentary institutions established by the fathers of the Indian Con- 
stitution. It is also pointed out that neutral, honest and efficient Public 
Services are essential for the successful working of parliamentary demo- 
cray. It cannot be denied that most of these conditions are prevalent in 
the country. The public servants, in most cases, are selected by the 
Public Service Commissions and they hold their office during good be- 
haviour. The salaries of the Government servants may not be very high 
but they cannot grumble as the salaries of employees working at other 
places are also not high. The Ministers must not interfere in the day 
to day working of the administrative machinery. The servants of the 
Government must not work for political parties with the object of win- 
ning their favour for future promotions. 


An independent Judiciary is also essential for parliamentary demo- 
cracy. The judges should not be under the thumb of anybody, Their 
continuance in office must not depend on the whims of the Executive. 
Their salaries and allowances must not depend upon the arbitrary will 
of the Executive. It cannot be denied that the Judiciary is independent 
in this country. This is particularly so with regard to the judges of the 
Supreme Court and the High Courts. The Government must not give 
jobs to judges after their retirement, The Hon'ble Mr. Justice Fazl Ali 
was made the Governor of a State after his retirement from the Supreme 
Court. Mr. Chagla was the Chief Justice of the Bombay High Court but 
later on he was sent to the United States as India’s Ambassador. From 
there, he was sent to Great Britain as India’s High Commissioner in 
England. He was, later on, appointed Union Minister of Education. 
The Hon'ble Mr. Justice J. L. Kapur was made the Chairman of Law 

mmission even before his retirement from the Supreme Court. It is 


contended that such a practice is not strictly in accordance with the in- 
dependence of the Judiciary. 


è Vigorous self-governing local institutions are necessary for the work- 
ing of parliamentary institutions. It is true that formerly the control of 
the Government over the local bodies was tremendous but at present 
every effort is being made to make the local self-governing institutions 
autonomous in every way. Some of the difficulties of the local institu 
tions are the lack of adequate funds, indifference of the common man to- 
wards local affairs, corruption in Services, and personal intrigues on the 
fats a 1 m. It is gratifying to note that the Government 
$ nergy to the growth of village Panchayats 


3 Parliamentary democracy demands that there must be a purely con 
stitutional head of the State. The Governor must not have any hand in 
the administration of the State. He should be merely a figure-head. 


It is also contended that the Successful working of parliamentary 
democracy requires that there must be a non-partisan presiding officer 
of the Indian Parliament. Nobody will deny the fact that when Shri 
Mavalankar was the Speaker of the Parliament, he acted in a very im- 
partial manner and did not even attend the meetings of his Party. Simr 
lar traditions have been followed by the successors, Shri Aiyangar and 
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Shri Hukam Singh. We have not been able to reach the standard of 
aloofness prevailing in England in his matter. 
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CHAPTER IX 
SUPREME COURT OF INDIA 


In the words of Shri M. C. Setalvad, formerly Attorney-General of 
India, “As the final interpreter of the Constitution whether in the sphere 
of fundamental rights or in respect of questions arising between the Union 
and the States and of the whole body of statute and customary law in the 
country, the influence of the Supreme Court in the process of moulding 
the nation in the social and economic sphere cannot be exaggerated.” 


Composition 
The Supreme Court of India was inaugurated on 26th January, 1950. 
The Constitution provides that the Supreme Court is to consist of a Chief 


Justice and not more than 7 other judges. However, provision is made 


for an increase in the number of these judges by a law of the Indian Par- 
liament." 


Every Judge of the Supreme Court is appointed by the President 
after consultation with such of the Judges of the Supreme Court and of 
the High Courts in the States as the President may deem necessary for 
the purpose. Every Judge shall hold office until he attains the age of 
65. In the case of th 


Justice, the Chief Justice of India shall always be consulted. 


A Judge may resign his office by writing to that effect to the Presi- 
dent. He may also be removed from his office. But no Judge is to be 
removed from his office except by an order of the President passed after 
an address by each House of Parliament supported by a majority of the 
ouse and by a majority of not less than two- 


in the same session for such removal on the 
ground of proved misbehaviour or incapacity. Parliament may by law 
regulate the procedure for the presentation of an address and for the 
of the misbehaviour or incapacity of a Judge. 


A person shall not be qualified for appointment as a Judge of the 
reme Court unless he is a citizen of India and has been for at least 
5 years a Judge of a High Court or of two or more such Courts in 
Succession, ot haspbeen) fob ae Teds ANa ani advocate Gf a High Court 


or two or more such Courts in Succession, or is, in the opinion of the 
President, a distinguished jurist. 


Every person appointed to be a Judge of the Supreme Court shall, 
before he enters upon his office, make and subscribe to, before the Presi- 
dent, an oath or affirmation in the Prescribed form. 


1. The Supreme Court succeeds to the powers of Federal Court of 
India, the Privy Council, Judicial Committee of Hyderabad and since 14th 
May, 1954, the Advisory Board of the State of Jammu and Kashmir. 

2. The Supreme Court (Number of Judges) Act, 1956 fixed the num- 
ber of the Judges at 10. Three more judges were added by an amend- 
ment of 1960. The total is 14, : 


that House present and voting has been pre-- 
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No person who has held office as Judge of the Supreme Court shall 
plead or act in any Court or before any authority within the territory of 
India. There shall be paid to the Judge of the Supreme Court such 
salaries as are specified in the Second Schedule. According to that Sche- 
dule, the Chief Justice of India is to get Rs. 5,000 as salary per mensem. 
The other Judges are to get a monthly salary of Rs. 4,000 each. However, 
if a Judge of the Supreme Court at the time of his appointment is in 
receipt of a pension in respect of any previous service under the Govern- 
ment of India or any of its predecessor Governments, or under the 
Government of a State or any of its predecessor Governments, his salary 
in respect of service in the Supreme Court shall be reduced by the amount 
of that pension. Every Judge of the Supreme Court shall be entitled 
without payment of rent to the use of an official residence. Every Judge 
shall receive such reasonable allowances to reimburse him for ex 
incurred in travelling on duty within the territory of India and shall be 
afforded such reasonable facilities in connection with travelling as the 
President of India may from time to time prescribe. The rights in res- 
pect of leave of absence (including leave allowances) and pension of the 
Judges of the Supreme Court shall be governed by the provisions which, 
immediately before the commencement of the Constitution, were applic- 
able to the Judges of the Federal Court. Neither the privileges nor the 
allowances of a Judge nor his rights in respect of leave of absence or 
pension shall be varied to his disadvantage after his appointment. 


When the office of the Chief Justice of India is vacant or when the 
Chief Justice is by reason of absence or otherwise, unable to perform the 
duties ‘of his office, the duties of the office shall be performed by some 
other Judge of the Supreme Court as the President may appoint for that 
purpose. 


The Constitution provides a novel procedure for the appointment 
of ad hoc Judges. According to Article 127, if at any time there should 
not be a quorum of the Judges of the Supreme Court available to hold 
or continue any session of the Court, the Chief Justice of India may, with 
the previous consent of the President and after consultation with the Chief 
Justice of the High Court concerned, request in writing the attendance 
at the sittings of the Court, as an ad hoc Judge, for such period as may 
be necessary, of a Judge of a High Court duly qualified for appointment 
as a Judge of the Supreme Court to be designated by the Chief Justice 
of India. It shall be the duty of the Judge who has been so designated, in 
priority to other duties of his office, to attend the sitting of the Supreme 
Court at the time and for the period for which his attendance is required, 
and while so attending he shall have all the jurisdiction, powers and 
privileges and shall discharge the duties of a Judge of the Supreme 

urt. 


According to Article 128, the Chief Justice of India may, at any time, 
with the previous consent of the President, request any person who has 
held the office of a Judge of the Supreme Court or of the Federal Court 
to sit and act as a Judge of the Supreme Court. Every such person so 
requested shall, whilè so sitting and acting, be entitled to such allowances 
as the President may by order determine and have all the jurisdiction, 
powers and privileges of a Judge of the Supreme Court. However, he 
shall not be deemed to be a Judge of the Supreme Court. Moreover, the 
consent of the retired Judge is essential for this purpose. 
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Seat of Court 


The Law Commission has made some important recommendations i 
connection with the Supreme Court. It has suggested that the bes 
talents among the Judges of the High Courts should be invited to becom 
Judges of the Supreme Court. An effort should also be made to rea t 
directly from the distinguished members of the Bar. To quote the Co 
mission, “It must not be forgotten that youth carries a freshness 
vigour of mind which have their advantages as large as maturity 
experience flowing from age.” The Law Commission is also of the 
that the present practice of appointing the seniormost Judges of 
Supreme Court as the Chief Justice of India is not desirable. It hi 
suggested that the most suitable person should be appointed the Chi 
Justice of India, irrespective of the fact whether he is a member of 
or a Judge of a High Court or the Supreme Court. The pension of 
Judge of the Supreme Court, who retires after 15 years of service, includ 
ing service, if any, in a High Court, should be raised to Rs. 2,500 a mon 
The same should be proportionately less for shorter periods of serv 
In the case of the Chief Justice of India, the same should be Rs. 34 

month. The Law Commission is of the view that the leave conditions OF 
the Judges of the Supreme Court are “inadequate and unfair” and hi 
recommended their improvement. It has also suggested that the reti 
Judges of the Supreme Court should be debarred from accepting 
employment under the Union or State Government other than emp 
ment as ad hoc Judges of the Supreme Court. They should not be all 
ed to have chamber practice afer retirement. A suggestion has been mi 
from certain quarters that the Judges of the Supreme Court should 
appointed for life and they should not be made to retire at the age 
65. Such a system prevails in the United States. ‘ 


Article 180 provides that the Supreme Court shall sit in Delhi 
any other place or places as the Chief Justice of India may appoint 
time to time with the approval of the President. 


Court of Record 


According to Article 129, the Supreme Court shall be a 6&0 
of Record and shall have all the PNEIS of such a Court including 
power to punish for contempt of itself. In the popular sense, a 
of Record means a superior Court whose decisions and judicial proci 
ings are recorded for perpetual memory. These records have eviden! ti 
yalue and are not to be questioned when produced before any Court. 


Powers of the Supreme Court 


According to Sir Alladi Krishnaswami ii J 

i F mi Ayyar, “The Supreme i 
in the Indian Union has more powers than rit Supreme Court in an 
pi of the world.” The powers of the Supreme Court of India may 9 
discussed under three heads: original, appellate and advisory. ; 


nat (1) As regards the original jurisdiction, the , Supreme Court 

jurisdiction in any dispute between the Government of India and one 
more States, or between the Government of India and any State or tal 
on the one side and one or more other States on the other, or betwe 
two or more States if and in so far as the disputes involve any quest 
whether of law or fact, on which the existence or extent’ of a legal i 
depends. However, the original jurisdiction shall not extend to a OP 
pute, if the dispute arises out of any provision of a treaty, agreement, col 


. 
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nan, engagement, Sanad, or other similar instrument which was entered 
into or executed before 26th January, 1950, and has continued in oper- 
ation after that, or which provides that the said jurisdiction shall not ex- 
tend to such a dispute. 


Article 32 empowers the Supreme Court to issue directions or orders 
in the nature of the writs of Habeas Corpus, Mandamus, Prohibition, Quo 
Warranto and Certiorari, or any of them for the enforcement of funda- 
mental rights. However, this jurisdiction is not executive. It is concur- 
rent. High Courts of States have also been given similar powers. 


It is to be observed that the jurisdiction vested in the Supreme Court 
under Article 32 is exercisable only for the enforcement of Fundamental 
Rights conferred by Part MI of the Constitution. Where there is no 
question of the enforcement of a Fundamental Right, Article 32 does not 
apply. In the case of Chiranji Lal v. The Union of India, the Supreme 
Court of India observed thus: “Article 32 can only be invoked for the 
purpose of the enforcement of the Fundamental Rights. Article 32 does 
not permit an action merely for the purpose of agitating the competence 
of the appropriate Legislature in passing any particular enactment unless 
the enactment also infringes any of the Fundamental rights.” (ATR 195] 
Supreme Court 41.) 


The issue of a writ is discretionary with the Supreme Court. It is 
not binding on the Supreme Court to issue a writ in every case. Where 
the proceedings against the petitioner had already concluded and where 
more than two years had already passed before the petition under Article 
32 was presented, and all the property of the petitioner had been sold 
by public auction for the recovery of income tax, the Supreme Court 
refused to exercise its discretion under Article 32. In another case, the 
Supreme Court refused to issue a writ on the ground that the writ. if 
issued, would be ineffective and it was not the practice of the Supreme 
Court to grant meaningless writs. 


Although both the Supreme Court and the High Courts possess 
concurrent powers to issue orders and writs for the enforcement of Funda- 
mental Rights, it is not necessary that before coming to the Supreme 
Court, the petitioner must have first gone to the High Court concerned. 
In the case of Romesh Thaper, the petitioner went direct to the Supreme 
Court. The contention of the Attorney-General, that the petitioner 
ought to have gone first to the High Court and then come to the Sup- 
reme Court, was overruled and the Supreme Court observed thus: “That 
Article 32 does not merely confer power on this Court, as Article 226 
does on the High Court to issue certain writs for the enforcement of the 
tights conferred by Part III or for any other purpose. as part of its gene- 
ral jurisdiction. In that case it would have been more appropriately 
Placed among Articles 131-139 which define that jurisdiction. Article 32 
provides a guaranteed remedy for the enforcement of those writs and this 
temedial right is itself made a Fundamental Right by being included in 
Part IIL. This Court is thus constituted the protector and guarantor of 
Fundamenal Rights and it cannot, consistently with the responsibility so 
laid upon it, refuse to entertain application seeking protection against 
infringement of such rights.” (A.J.R. 1950 Supreme Court 124.) 


_. The rights to be enforced under Article 32 must ordinarily be the 
rights of the petitioner himself who complains of the infringement of 
such rights and approaches the Court for relief. An exception to the 
above rule is in the case of an application for a writ of Habeas Corpus, 
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Not only the person who is imprisoned or detained in confinement but 
any other person who is not a complete stranger, can move the Supreme 
Court for a writ of Habeas Corpus. 


Articles 32 and 226 


It may be desirable to compare in detail the powers of the Supreme 
Court ‘under Article 32 and High Courts under Article 226. The powers 
of the High Courts are wider than those of the Supreme Court. The 
Supreme Court has the power to issue directions and writs only for the 
enforcement of the Fundamental Rights. However, under Article 226 
the High Courts have the power to issue directions and writs not only 
for the enforcement of the Fundamental Rights but also for “other pur- 
poses”. The expression “and for any other purpose” in Article 226 will 
include the enforcement of ordinary legal rights which do not amount 
to Fundamental Rights. 


The right to move the Supreme Court to enforce the Fundamental 
Rights is itself a guaranteed Fundamental Right, but there is no’ similar 
guarantee in regard to the guarantee to move to High Court under 
Article 226 even in respect of Fundamental Rights. In view of the 
Special responsibility imposed on the Supreme Court under the Constitu- 
tion as the protector and guarantor of Fundamental Rights, it cannot 
refuse to entertain an application for the enforcement of Fundamental 


Rights on the ground that the applicant should have first approached the 
High Court. 


The special responsibilities of the Supreme Court in regard to the 
Fundamental Rights make it obligatory on its part to deal with applica- 
tons for the enforcement of Fundamental Rights on their merits and to 
enforce such rights whenever they are found to have been infringed. 
However, in the case of High Courts under Article 226, the matter is one 
of discretion even where a Fundamental Right is involved. 


The jurisdiction of every High Court is limited to the particular 
territory in relation to which it exercises jurisdiction. However, the 


Teen of the Supreme Court extends throughout the Union of 
ndia. 


„Both the Supreme Court and High Courts have the power not only 
to issue high prerogative writs specially mentioned in Articles 32 and 226 
but also any other writ, directions and order that may be appropriate 
in each case, Neither the Supreme Court nor High Courts have the 
power to make a mere declaration about the constitutionality of any act 
where there is no question of enforcing any rights. Under both the 
Articles the application for relief must generally be made by the person 
bli i infringed. ae relief can be granted under Article 32 oF 
o maintain the sta i i dispute 

cena by a court of we: A Oe partie, Bet os 7 


Writs and orders can be issued to any person or authority including 
the Government. These writs can be issued to judicial and quasi-judicia 
bodies, executive authorities, public officers, the State Government an 
the Union of India, Under Article 226, a writ may sometimes be issued eve? 
to a Private Person, as for instance, a writ of Habeas Corpus, but under 
Article 32 writs can only be issued to public authorities as the guarantee 
of Fundamental Rights is only against the State and those acting 0n 2& 
half of the State. 
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The jurisdiction under Article $2 and 226 is not ap Hate, revisional 
for advisory or consultative, but supervisory and vi torial, However, 
the Supreme Court or the High Court has the power to issue directions 
to pass such orders as are consequent upon the decision of the court. 


The existence of a suitable alternative remedy is a very important 
factor for the consideration of the High Court while granting relief under 
Article 226. The suppression of material facts by the applicant will lead 
to the rejection of his application without being considered on merits. 


(2) As regards the appellate jurisdiction of the Supreme Court, it 
‘can be discussed under three heads: constitutional cases, civil cases and 
_ Gtiminal cases. 

" (a) As regards constitutional cases, Article 132 provides that an 
ag shall lie to the Supreme Court from any judgment, decree or final 
in a civil proceeding of a High Court if the High Court certifies 

"nal or other procecding, if the High Court certifies that the case involves 
C a substantia question of law as to the interpretation of the Constitution. 
‘Where the High Court has refused to give such a certificate, the Supreme 
“Court may grant special leave to appeal from such judgment, decree or 
t “final order if it is satisfied that the case involves a su ntial question of 
law as to the interpretation of the Constitution. Where such a certificate 

__ is given, or such leave is granted, any party in the case may appeal to the 
Supreme Court on the ground that any such question has been wrongly 
decided and, with the leave of the Supreme Court, on any other ground. 


(b) As regards the appeals in civil cases, Article 133 provides that an 
appeal shall lie to the Supreme Court from any judgment, decree or final 
in a civil proceeding of a High Court if the High Court certifies 
that the amount or value of the subject-matter of the dispute was and is 
not less than Rs. 20,000 or such other sum as may be specified by Parlia- 
ment or that the case is fit for appeal to the Supreme Court. Where 
the judgment, decree or final order appealed from affirms the decision of 
the Court immediately below, the High Court must also certify that the 
= āppeal involves some substantial question of law. It is only then that 
an appeal is allowed. Moreover, no appeal shall lie to the Supreme 
ea from the judgment, decree or final order of one judge of a High 
rt. 


(©) As regards criminal cases, Article 134 provides that an appeal 
shall lie to the Supreme Court from any judgment, final order or sentence 
in a criminal proceeding of a High Court if the High Court has on appeal 
reversed an order of acquittal of an accused person and sentenced him 
to death, or has withdrawn for trial before itself any case from any Court 
subordinate to its authority and has in such trial convicted the accused 
person and sentenced him to death, or certifies that the case is fit for 
appeal to the Supreme Court. Parliament may confer on the Supreme 
Court any further powers to entertain and hear appeals subject to such 
"conditions and limitations as may be specified in such law. 

In the case of Pritam Singh v. The State, it was held that generally 
Speaking, the Supreme Court will not grant special leave to appeal in 
Criminal cases, unless it is shown that exceptional and special circum- 
tances exist, that substantial and grave injustice has been done and that 
the case in questios presents features of sufficient gravity to warrant a 
view of the decision appealed against. Where the story for the pro- 

Secution for murder, which is neither incredible nor improbable, is sup- 
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ported by no less than five witnesses including the mother of the deceased 
and their evidence, in spite of its infirmities, has impressed four assessors 
and the two Courts below, who in appraising its reliability, have given 
due weight to certain broad features of the case which, according to them, 
negative the theory of conspiracy or concoction, it would be opposed to 
all principles and precedents if the Supreme Court were to constitute 
itself into a third Court of fact and, after reweighing the evidence, come 
to a conclusion different from that arrived at by the trial Judge and the 
High Court. The assumption that once an appeal has been admitted 
by special leave, the entire case is at large and the appellant is free to 
contest all the findings of fact and raise every point which could be raised 
in the High Court or the trial Court is entirely unwarranted. Only. those 
points can be urged-at the final hearing to the appeal before the Supreme 
Court which are fit to be urged at the preliminary stage when leave to 
appeal is asked for, and it would be illogical to adopt different standards 
at two different stages of the same case. 


(3) As regards the advisory jurisdiction of the Supreme Court, Article 
143 provides that if at any time it appears to the President of India that 
a question of law or fact has arisen, or is likely to arise which is of such 
a nature and of such public importance that it is expedient to obtain the 
opinion of the Supreme Court upon it, he may refer the question to that 
Court for consideration, and the Court may after such hearing as it 
thinks fit, report to the President its opinion. The President may, not 
withstanding anything in Article 131, refer a dispute of the kind men- 
tioned in that Article to the Supreme Court for opinion, and the Supreme 
Gourt shall report to the President its opinion after such hearing as It 
thinks fit. Lord Haldane has made the following observations on this 
point: “Under this procedure, question may be put which it is im- 
possible to answer satisfactorily; not only may the question of future 
litigants be prejudiced by the court laying down of thought on the point 
According to one, it is undesirable to actual facts, but it may turn out 
to be practically impossible to define a principle adequately and safely 
without previous ascertainment of the exact facts to which it is applied. 
It has, therefore, happened that in cases of the present class their Lord 
ships have occasionally found themselyes unable to answer all the ques- 
tions put to them and have found it admissible to limit and guard their 
replies.” It may be stated that such a provision existed in Section 21 
of the Government of India Act, 1935. There is a similar provision m 
Section 4 of the Judicial Committee Act of 1884. But such is nor 
American practice. We are told that President Washington submitted 
a number of questions relating to a proposed treaty to the Supreme 
Court, but the Judges refused to give any answer to those questions unless 
they were brought in the form of cases. However, the Constitution © 
many States in the U.S.A. confers advisory jurisdiction on their Supreme 
Courts. In those cases, the Governor of a legislature of aà State con 
cerned can seek the opinion of the Supreme Court of that State. Except 
ing in the case of the State of Colorado, the opinions of the Su 
Courts of the States are not binding. 

There has been considerable controversy over the advisory jurisdic 
tion of the highest Court of India, There are two schools of thought 0” 
the point. According to one, it is undesirable to turn the highest we 
of the country into a consultative department of the Executive © a 
day. It is inadvisable for Courts to give opinion on questions Oat 
unless they come before the Courts in concrete form in course of act fh 
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legislation. If the Courts give their opinion on abstract questions of law, 
the interest of future litigants may be prejudiced, Such an opinion was 
expressed by their Lordships of the Privy Council in Attorney-General 
for Ontario v. Attorney-General for Canada. 


The view of the second school of thought is that there is nothing 
wrong in such a procedure. On the other hand, there are certain posi- 
tive advantages to be derived from such a system. Sometimes it so hap- 
pens that a law which has been in force for many years is declared void 
by a Court. The result is that the rights of millions of people are affect- 
ed. They are called upon suddenly by the decision of the Court to “un- 
scramble the omelette.” It is contended that if the highest Court of the 
country had been consulted before hand at the time of the passing of the 


legislation, a lot of unnecessary and ruinous litigation could have been 
avoided. 


It is desirable to quote the following observations of the Vardachariar 
Committee which submitted its report to the Constituent Assembly of 
India: “There has been considerable difference of opinion amongst jur- 
ists and political thinkers on the expediency of placing on the Supreme 
Court an obligation to advise the head of the State on difficult questions 
of law. In spite of arguments to the contrary, it was considered expedi- 
ent to confer advisory jurisdiction upon the Federal Court under the 
existing Constitution by Section 213 of the Act. Having given our best 
consideration to the arguments pros and cons, we feel it will be on the 
whole better to continue this jurisdiction even under the new Constitu- 
tion. It may be assumed that such jurisdiction is scarcely likely to be 
invoked, and if, as we propose, the Court is to have a strength of ten or 
eleven judges, pronouncement by full court may well be regarded as auth- 
oritative. This can be insured by requiring that references to the Sup- 
reme Court for advice shall be dealt with by the full court.” 


The President asked for the views of the Supreme Court on the 
question of delegated legislation in the Delhi Laws Act. At that time 
the full Court heard the case after issuing notices to the Attorney-Gene- 
tal of India and the Advocates-General of the States and then gave its 
Opinion. The President also submitted the Kerala Education Bill to the 
Supreme Court for its opinion. Its opinion was sought, among other 
things, on the question whether some or any of the provisions of the 
Kerala Education Bill offended against any provision of the Constitu- 


si particularly the Fundamental Rights guaranteed to citizens under 
art ITI. 


The Supreme Court received a special reference from the President 
of India for advice whether the implementation of the Nehru-Noon 
agreement on the transfer of the Berubari Union and the exchange of 
Cooch-Behar enclaves needed legislation or amendment of the Indian 
Constitution. In the light of the advisory opinion of the Supreme 
Court, the Ninth amendment of the Constitution was made on 28th De- 
cember, 1960. 


On a reference made by the President in 1964, the Supreme Court 
held that it was competent for the High Court to entertain and deal 
with the petition of Keshav Singh challenging the legality of the sen- 
tence of imprisonment imposed upon him by the Legislative Assembly 
of Uttar Pradesh for its contempt. Neither the Judge of the High 
Court nor the Advocate were guilty of contempt of Court. It was not 
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competent for the Legislative Assembly to direct the production of the 
judges of the High Court and the Advocate before it in custody or to 
call for their explanation for its contempt. It was competent for the 
Full Bench of High Court to entertain and deal with the petitions of 
the said Judges and the Advocate and to pass interim orders. (AIR 
1965 Supreme Court 745). 


Power of Granting Special Leave to Appeal 


Article 136 provides that the Supreme Court may, in its discretion, 
grant special leave to appeal from any judgment, decree, determination, 
sentence or order in any cause or matter passed or made by any Court 
or Tribunal in the territory of India. This power does not apply to any 
judgment, determination, sentence or order passed or made by any Court 
or Tribunal constituted by or under any law relating to the Armed 
Forces. Though Article 186 confers on the Supreme Court wide powers 
to grant special leave to appeal, it has already been laid down that the 
Court will use these powers sparingly and only in those cases where 
special circumstances exist. In the case of Pritam Singh v. The State 
(1950), the Supreme Court made the following observations: “On a cate 
ful examination of Article 186 along with the preceding Articles, it 
seems clear that the wide discretionary power with which this court is 
invested under it is to be exercised sparingly and in exceptional cases 
only, and as far as possible a more or less uniform standard should be 
adopted in granting special leave in the wide range of matters which 
come up before it under this Article. By virtue of this Article, we can 
grant special leave in civil cases, in criminal cases, in income-tax cases, 
in cases which come up before different kinds of tribunals in a variety 
of other cases. The only uniform standard which in our opinion can be 
laid down in the circumstances is that this Court should grant special 
leave to appeal only in those cases where special circumstances are shown 
to exist. The Privy Council have tried to lay down from time to time 
certain principles for granting special leave in criminal cases, which were 
reviewed by the Federal Court in Kapildeo v. The King (1950). It i$ 
sufficient for our purpose to say that though we are not bound to fol 
low them. too rigidly since the reasons constitutional and administrative 
which sometimes weighed with the Privy Council, need not weigh with 
us, yet some of these principles are useful as furnishing in many cases @ 
sound basis for invoking the direction of this Court in granting special 
leave. Generally speaking, this Court will not grant special leave unless 
it is shown that exceptional and special circumstances exist, that substan 
tial and grave injustice has been done and that the case in question Pre 
sents features of sufficient gravity to warrant a review of the decision ap- 
pealed against.” No wonder, the Supreme Court has allowed specs 
leave to appeal only in exceptional cases. It is interesting to watch Hon 
practically all the applications for special leave to appeal are summarily 
rejected by the Supreme Court. The litigants do not seem to appreciate 
that ordinarily there is no chance of their applications being accepted. 


Power of Review 


Article 137 provides that subject to the provisions of any law made 
by Parliament or any rules made under Article 145 by the Sup 
Court, the Supreme Court shall have power to review any judgment Bi 
nounced or order made by it. Such a power is possessed ‘by the Supreme: 
Court of the U.S.A. also. i 
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In ALR. 1965 Supreme Court 1636, the Supreme Court of India 
laid down that while exercising its powers of review, the Supreme Court 
should ask itself whether in the interests of the public good or for any 
other valid and compulsive reasons, it is necessary that the earlier deci- 
sion should be revised. 


Enlargement of Jurisdiction 


Article 138 provides for the enlargement of the jurisdiction of the 
Supreme Court. According to it, the Supreme Court shall have further 
jurisdiction and powers with respect to any of the matters in the Union 
List as Parliament may by law confer. It shall have such further juris- 
diction and powers with respect to any matter as the Government of 
India and the Government of any State may by special agreement confer 
and if Parliament by law provides for the exercise of such jurisdiction 
and ‘powers by the Supreme Court. According to Article 139, Parlia- 
ment may by law confer on the Supreme Court power to issue directions, 
orders or writs, including writs in the nature of Habeas Corpus, Manda- 
mus, Prohibition, Quo Warranto and Certiorari, or any of them, for any 
purpose other than those mentioned in Article 32 of the Constitution. 
It has already been pointed out that Article $2 is concerned with the en- 
forcement of the Fundamental Rights as provided in Part III of the Con- 
stitution. According to Article 140, Parliament may by law make provi- 
sion for conferring upon the Supreme Court such supplementary powers 
not inconsistent with any of the provisions of the Constitution as may 
appear to be necessary or desirable for the purpose of enabling the court 
more effectively to exercise the jurisdiction conferred upon it by or under 
the Constitution. 


Miscellaneous Provisions 


_ The law declared by the Supreme Court shall 
Courts within the territory of India. 

42, the Supreme Court may pass such decree 
complete justice in any cause or matter 
pending before it, and any decree so passed or order so made shall be 
enforceable throughout the territory of India. Subject to any provisions 
of law made by Parliament, the Supreme Court shall have all and every 
power to make any order for the purpos: of securing the attendance of 
any person, the discovery or production of any documents, or the investiga- 
ton or punishment of any contempt of itself. All authorities, civil and 


judicial, in the territory of India shall act in aid of the Supreme Court. 


_ According to Article 145, the Supreme, Court may from time to time, 
with the approval of the President, make rules for regulating generally 
the practice and procedure of the Supreme Court including rules regarding 
the stay of proccedings and granting of bails, the disposal of frivolous 
and vexatious appeals, etc. 

_ No judgment shall be delivered by the Supreme Court save in open 
Court. No judgment and no such opinion shall be delivered by the 
Supreme Court save with the concurrence of the majority of the Judges 
present at the hearing of the case. However, dissenting judgment or 
opinion can be given by a Judge. 

According to Article 146, appointments of officers and servants of the 
Supreme Court shall be made by the Chief Justice of India or such other 


be binding on all 


According to Article 1 
or order as is necessary for doing 


198 THE CONSTITUTION OF INDIA 


Judge or officers of the Court as he may direct. But the President may 
by rule require that in certain cases no person not already attached to 
the Supreme Court, shali be appointed to any office connected with it 

except after consultation with the Union Public Service Commission. The 
= conditions of service of officers and servants of the Supreme Court shall 
be such as may be prescribed by rules made by the Chief Justice of India 
but these rules shall require the approval of the President. The admini- 
Strative expenses payable to or in respect of the officers and servants of 
the Court, shall be charged upon the Consolidated Fund of India. 


The Supreme Court is the final interpreter of the Constitution of 
India. It has to declare what a particular Article means or does not 
mean. It is the highest forum for its interpretation. ‘he Supreme Court 
can declare as to whether a particular law is ultra vires and intra vires 
However, there are certain matters which are not open to judicial review 
and some of these are the following:— 


1. No law laying down procedure for arrest and detention of indivi- 
duals and even for taking their lives can be challenged by the Supreme 
Court or other courts. But if any particular provision in these laws 1$ 
inconsistent with any provision of the Constitution itself, it can be de- 
clared void by the Supreme Court and other courts. 


2. No law laying down any principle of compensation for the acquist 
tion of the property by the State can be questioned by the Supreme Court 
or other courts on the ground that compensation is unjust, unreasonable 
or insufficient. The principle of compensation laid down by the legisla- 
ture is final. 


3. Certain electoral matters have been placed beyond the jurisdic- 
tion of the Supreme Court and other courts. No law relating to delimita- 
tion of constituencies or allotment of seats to those constituencies can be 
questioned before the Supreme Court or other courts. 


It is to be noted that effort has been made to make the Supreme 
Court independent. The Judges hold their office during good behaves 
and not during the pleasure of the executive. They can be removed by 
a very complicated process and the experience of England shows that ng 
Judge may be removed in actual practice. The salaries of the Judges can 
not be reduced during the term of their office. The same applies to their 
allowances and other privileges. Their salaries are not votable. All E 
must mean independence for the Judges of the Supreme Court. ae 
American Constitution has a similar provision which reads thus: The 
Judges both of the Supreme and inferior courts shall hold their 0 5 
during good behaviour, and shall, at stated times, receive for their ae 
vices a compensation which shall not be diminished during their contint 
ance in office.” 


Shri M. C. Setalvad, then Attorney-General of India, made the 
following observations on the occasion of the inauguration of the Suprem 
Court in January 1950: “The writ of this Court will run over territory 
extending to over two million square miles inhabited by a population 
about 330 millions. It can truly be said that the jurisdiction and Late 
of this Court in their nature and extent are wider than those exercise’ A 
the highest court of any country in the Commonwealth or by the Supren 
Court of the U.S.A. The detailed enumeration of fundamental rights 
the Constitution and the provisions which enable them to be reason 
restricted will need wise and discriminatine decisions. On the court 


SUPREME COURT OF INDIA 199 


fall the delicate and difficult task of ensuring the citizen the enjoyment 
of his guaranteed rights consistently with the rights of the society and 
the safety of the State.” The Supreme Court has more than justified the 
expectations of the people. It has established its reputation for its in- 
dependence in the hearts of the people. While it has not hesitated to 
give its judgments against the Government, it has shown a progressive 
attitude towards the question brought before it for adjudication. 

On the same occasion, Chief Justice Kania observed thus: “The 
Supreme Court, an all-India court, will stand firm and aloof from party 
politics and political theories. It is unconcerned with the changes in the 
Government, The Court stands to administer the law for the time being 
in force, has goodwill and sympathy for all but is allied to none. Occupy- 
ing that position we hope and trust it will play a great part in the build- 
ing up of the nation and in stabilizing the roots of civilization which have 
twice been threatened and shaken by two world wars, and maintain the 
fundamental principles of justice which ere the emblem of God. We 
hope and trust the Court will maintain the high traditions of the judiciary 
and perform its duties without fear or favour.” 


On 4th August, 1958, on the occasion of the opening ceremony of 
the new building of the Supreme Court, Chief Justice S. R. Das observed 
thus: “The portals of this palace of justice shall be open to every per- 
son who may seek redress for wrong, if any, done to him by his fellow- 
men or by the State, and justice shall be denied to none. The lowliest 
of the low, be he a citizen or a non-citizen, may as of right claim here 
equality before the law and shall receive from this temple of justice equal 
protection of the law. The writs of this Court will issue from this cita- 
del of law and justice and run to the farthest corner of this vast country, 
bringing adequate relief to the oppressed and just retribution to the 
wrongdoer, whoever he may be. It shall be the constant endeavour of 
all of us, charged with the solemn and sacred duty of administration of 
justice, to do right to all manner of people after the laws and usages of 
our country and to discharge our functions without fear or favour, with- 
out affection or ill-will and to hold the scales of justice even as between 
man and man, State and State and as between the States and the Union 
and, above all, as between the Union or the State and the man.” (The 


Hindustan Times, August 5, 1958.) 


Working of Supreme Court 


The working of the Supreme Court during the last twelve years has 
shown that its judges have acted with dignity, impartiality and independ- 
ence. They have not shown themselves to be subservient to the executive. 
Whenever an action was called for, the Supreme Gourt did take the neces- 
sary action against the arbitrariness of the executive. It set at liberty any 
persons who were illegally detained by tht various State Governments. It 
has not hesitated to pass strictures against the conduct of the officials con- 
cerned. It has tried its best to put a check on the arbitrariness of the 
executive. However, in every case the action has been taken by the 
Supreme Court against the executive, it has done the same with great 
restraint. Its criticism has not been reckless but judicial. Tt has rightly 
been pointed out that the Supreme Court has discharged its duties without 
fear, favour, affection or ill-will. 

Fundamental Rights of 


The Supreme Court is the guardian of the 
Every effort has been 


the people and it has performed its job admirably. 
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made to preserve the liberty of the people in accordance with the spirit 
of the Constitution. 


The Supreme Court has also acted as the guardian of the Constitution 
itself. It has tried to keep the Parliament and the State legislatures withix 
the limits imposed on them by the Constitution itself. On many occasions 
it has been forced to declare the Central and State Acts and Ordinances 
as ultra vires. It is well known that when the State legislatures passed 
laws abolishing the Zamindari system, the same were declared to be in- 
valid by the Supreme Court of india. The result was that the executive 
was upset. While the decisions were not challenged, the Constitution itself 
was amended to legalise the various enactments passed by the States con- 
cerned. The attitude of the Government is illustrated by the following 
words of the late Prime Minister, Shri Nehru: “We honour our 
judges...but...we will tolerate no legal quibbles; no law, no judge is going 
to come in our way, ultimately. ..the legislatures must not be interfered with 
by courts of Jaw in such measures of social reform.” It is to be noted 
that the Supreme Court declared certain enactments or parts of them as 
ultra vires because they infringed certain provisions of the Constitution, 
but it cannot be contended that the Supreme Court has ever tried to 
become a third legislative chamber. It has not tried to create new laws 
under the guise of interpreting the existing laws. The judges of the 
Supreme Court have so often declared thar their only duty is to interpret 
the Constitution as it is and not to add anything from their own side, 
They declare a particular law as ultra vires as it conflicts with the Con- 
stitution, but when the Constitution itself is amended in the light of the 
judgment of the Supreme Court and the same becomes intra vires, the 
Supreme Court has refused to declare it as ultra vires. It goes to the credit 
of the judges of the Supreme Court that they have refused to act as legisla- 
tors and have consistently acted merely as the interpreters of the Constitu: 
tion as it is at any particular time. 


__ The Supreme Court was called upon to reconcile the national interests 
with State interests and public interests with individual interests and the 
same has been done admirably. According to President Rajendra Prasad, 
the Supreme Court and the High Courts were called upon to deal with 
constitutional cases of great importance in which the validity of laws passed 
by legislatures was questioned, the executive action of the Government 
was challenged and the protection of rights of individuals as against ee 
State was sought. It was a matter of congratulation that the Supreme 


Court and the High C i A isions against 
Courts did not hesitate to give their decisions aga'™ 
the Government. 8 


Rice e tto Alexandrowicz, “The Constituent Assembly debatet 
sows at the Constitution-makers, fully aware of the significance 2 
judicial power in a federal State, were eager to define the limits to judicia 
review as strictly as possible, The isue of legislators (government) were 
judges became one of the highest importance in the process of Constitt 
tion-making. The Assembly's fear that the Supreme Court would emerge 
as a ‘Third House’ of Parliament, and upset the balance of power betwee! 


the three organs of the State as envisaged by the mono-party in power le 


to the gradual curtailment of tt ; t mo! 
x i he powers of the judges, at first ™ 
liberally conceded in the initial st i ete "The: dus 


. Å e 
asualty. Its elimination from Article 21 deprived m 
Courts of the extensive power to declare Preventive Detention Acts: offen 


ing the due processes of law, unconstitutional, The Judges duly comple 
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with the policy of the Constitution-makers and Jet the Government, anxious 
to preserve order and security, enjoy the weapon of preventive detention. 
They did so by literal interpretation of Article 21 and discarding methods 
of constitutional construction, Though they refused, against their own 
feelings, to read Article 21 ‘in the spirit of the Constitution’ and to give 
extensive relief to detenus, they rescued on the other hand what could be 
saved for their protection by an ultraliteral construction of Article 22 
relating to procedural safeguards. Consequently the question of amend- 
ment of Articles 21 or 22 never arose except among a minority opposition 
in Parliament.” (Constitutional Development in India, p. 125). 


Indian and American Supreme Courts compared 


A comparison of the two Supreme Courts shows that the original 
jurisdiction of the American Supreme Court js wider than that of the 
Supreme Court of India. In addition to the settlement of disputes 
among the units of the federation, the American Supreme Court can try 
cases affecting ambassadors, consuls, ministers, treaties, naval forces and 
maritime matters. As regards appellate jurisdiction, the Supreme Court 
of India has more powers than its American counterpart. The Supreme 
Court of India can entertain appeals in civil, criminal and constitutional 
matters. It can also grant special leave to appeal in certain matters. In 
the U.S.A. there are no appeals in, civil and criminal matters. Appeals 
are practically limited to constitutional cases in which the highest court 
of a State has decided against the validity of some statute or treaty of 
the U.S.A. or upheld some State law alleged to be in violation of the 
American Constitution, laws or treaties. An appeal also lies if a Circuit 
Court of Appeal has held a State statute to be in violation of the Con- 
stitution, treaties or laws of the U.S.A. 


Both the American and Indian Supreme Courts have the power of 
declaring laws passed by the Federal and State Legislature as unconstitu- 
tional and ultra vires. However, the American Supreme Court has more 
powers in this connection than the Supreme Court of India, ‘The latter 
can declare only that law as ultra vires which is not within the legisla- 
tive competence of the State Legislature or Parliament. In the U.S.A. 
in addition to this power, the Supreme Court can declare a law as un- 
constitutional on the ground that it does not satisfy the requirements of 
the “due process of law”. In India, there is no such clause as “due pro- 
cess of law”. The words used in the Constitution are “procedure esta- 
blished by law”. At the time of the framing of the Constitution, there 
was a lot of controversy whether the American “due process of law” 
clause should be adopted or not. Although it was incorporated in the 
draft Constitution, the same was declared when the Constitution was final- 
ly passed. The result is that if any law has been duly passed by Parlia- 
ment or State Legislature, it cannot be declared ultra vires and uncon- 
stitutional so long as it is within the legislative competence. So long as 
a legislature keeps within its allotted powers, its laws cannot be declared 
ultra vires or unconstitutional. It is immaterial whether those are good 
or bad. It is for the legislature to decide which law is to be passed or 
not. The legislatures are supreme in their spheres. The Courts have 
no business to decide whether a particular piece of legislation is good or 
not. The Indian Constitution, emphasises the legislative supremacy and 
not judicial supremacy. 


The presence of the “due process of law” clause in the American 
Constitution puts the American Supreme Court on a higher pedestal. A 
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law passed by a legislature may be perfectly intra vires of its powers but 
if it offends against the “due process of law”, it can be declared uncon- 
stitutional by the Supreme Court of America. The “due process of law” 
means “standards of natural justice”, “inherent goodness or badness”. If 
a law is unreasonable, it can be declared as unconstitutional by the Sup- 
reme Court. This fact establishes judicial supremacy in the U.S.A. Any 
law can be declared unconstitutional if a majority of the Judges of the 
Supreme Court of America decide to say so. 

There is another difference between the two Supreme Courts. The 
Indian Supreme Court has advisory jurisdiction but the same is not pos- 
sessed by the Supreme Court of America. The Supreme Court of Ame- 
rica has refused to advise the executive but in India it is the duty of the 
Supreme Court to advise the Government if a reference is made to it. 
The power was there with the Federal Court of India under the Govern- 
ment of India Act, 1935. 
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CHAPTER X 
RELATIONS BETWEEN THE UNION AND STATES 


The new Constitution of India provides for a federal form of Gov- 
ernment. Naturally, there was to be a division of powers between the 
Federal Government and the units. A study of the Constitution shows 
that the fathers of our Constitution gave a lot of thought and time to the 
question of the distribution of the powers between the Federal Govern- 
ment and the units. It has already been pointed out that the Seventh 
Schedule of the Constitution contains three Lists, viz, the Union List, the 
State List, and the Concurrent List. The Union List contains 97 topics, 
the State List 66 and the Concurrent List 47 topics. The residuary powers 
have been assigned to the Central Government. Obyiously, the Federal 
Government under the Constitution has been made very strong. There 
is a complaint on the part of the States that their liberty of action has been 
circumscribed under the new Constitution, They complain that they have 
been left without much initiative. Under the circumstances, it is desir- 
able to discuss the relations between the Union and the Units. 


Legislative Relations 


As regards the legislative relations the Union Government can pass 
laws on those matters which are given in the Union List. It can also pass 
laws on those matters which are given in the Concurrent List, although 
the States also have the powers to make laws on those subjects. Obvious- 
ly, the laws passed by the Union Parliament are bound to have a superior 
authority than those passed by the State Legislatures on any subject includ- 
ed in the Concurrent List. The residuary powers are also given to the 
Union. 


In addition to the powers exercised by the Parliament with regard to 
the subjects induded in the Union List and the Concurrent List, the Union 
Parliament can pass laws even on those subjects which are included in the 
State List. According to Article 249, if the Council of States has declared 
by a resolution supported by not less than two-thirds of the members 
present and voting that it is necessary or expedient in the interest that 
Parliament should make laws with respect to any matters enumerated in 
the State List and specified in the resolution, it shall be lawful for Parlia- 
ment to make laws for the whole or any part of India with respect to that 
matter while the resolution remains in force. The resolution is not to re- 
main in force for more than a year. However, another resolution can be 
passed for another year. A law made by Parliament in such a case shall 
cease to have effect on the expiration of a period of six months after the 
resolution has ceased to be in force. 


Article 250 provides that while a Proclamation of Emergency is in 
operation, Parliament shall have the power to make laws for the whole of 
India or any part of it with respect to any of the matters included in the 
State List. A law made by Parliament in such a case shall cease to have 
effect on the expiration of a period of six months after the Proclamation 
has ceased to operate. 

According to Article 251, if a law passed by a State legislature is re- 
pugnant to a law made by Parliament under Articles 249 and 250 of the 
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Constitution, that law of the State Legislature shall be inoperative to the 
extent of the repugnancy. 


Article 252 provides that if it appears to the legislature of two or more 
States to be desirable that any of the matters with respect to which Parlia- 
ment has no powers to make laws, should be regulated by Parliament by 
law, and if resolutions to the effect are passed by all the Houses of the 
Legislatures of those States, it shall be lawful for Parliament to pass an 
Act for regulating that matter accordingly. Any act so passed shall apply 
to such States and to any other State by which it is adopted afterwards by 
a resolution passed in that behalf of the House or Houses of the Legis- 
Tature of that State. Any Act so passed by Parliament may be amended 
or repealed by an Act of Parliament and not by an Act of the legislature 
of that State. 


According to Article 253, Parliament has power to make any law for 
the whole of India or any part of India for implementing any treaty, agree- 
ment or convention with any country or countries or any decision made 
at any international conference, association or other body. 


Article 254 provides that if any provision of a law made by the 
legislature of a State is repugnant to any provision of a law made by 
Parliament, then the law made by Parliament shall prevail and the law 
made by the legislature of the State shall be void to the extent of the re- 
pugnancy. Where a law made by the legislature of a State with respect 
to one of the matters enumerated in the Goncurrent List contains any 
provision repugnant to the provisions of an earlier law made by Parlia- 
ment or an existing law with respect to that matter, the law so made by 
the legislature of that State shall, if it has been reserved for the consider- 
‘ation of the President and has received his assent, prevail in that State. 
However, there is nothing to prevent Parliament from enacting at any 
time any law with respect to the same matter including a law adding to, 


opie: varying or repealing the law so made by the legislature of the 
tate. 


According to Article 255, no Act of Parliament or the legislature ol 
a State and no provision in any such Act, shall be invalid by reason only 
that some recommendation or previous sanction required by the Gon- 


stitution was not given, if the assent to that Act was given by the Gover- 
nor, or President as the case may he. 


Administrative Relations 


_ As regards administrative relations between the Union and the State. 
Article 256 provides that the executive power of every State shall be so 
exercised as to ensure compliance with Hie laws made by Parliament and 
any existing laws which apply in the State, and the executive power of the 
Union shall extend to the giving of such directions to a Stat 
pear to the Government of India to be necessary for that pu 


According to Article 257, the executive power of every State shall be 
so exercised as not to impede or prejudice the exercise of the executive 
power of the Union, and the executive power of the Union shall extend 
to the giving of such directions to a State as mav appear to the Govern- 
ment of India to be necessary for that purpose. ‘The executive power of 
the Union shall also extend to the giving of directions to a State as to the 
construction and maintenance of means of communication declared in the 
direction to be of national or military importance, ‘The Parliament has 
the power to declare highways or waterways to be national highways or 


e as may ap- 
rpose. 
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waterways. The Union Government can construct and maintain the 
means of communication as a part of its functions with respect to naval, 
military and air force works. The Union executive can give directions to 
a State regarding the measures to be taken for the protection of the rail- 
ways within the State. The Government of India is to compensate the 
State for the extra expense reincurred by it in the performance of the above 
duties. 


According to Article 258, the President may, with the consent of the 
Government of a State, entrust either conditionally or unconditionally to 
that Government or tọ its officers functions in relation to any matter to 
which the executive power of the Union extends. A law made by Parlia- 
ment which applies in any State may confer powers and impose duties 
upon the State or its officers and authorities. The State concerned is to 
be compensated by the Government of India for the extra expenses in- 
curred by it. 


Article 258-A was added by the Seventh Amendment in 1956. Accord- 
ing to it, the Governor of a State may, with the consent of the Government 
of India, entrust either conditionally or unconditionally to that Govern- 
ment or to its officers functions in relation to any matter to which the ex- 
ecutive power of the State extends. 


Article 261 provides that full faith and credit shall be given through- 
out the territory of India to public acts, records and judicial proceedings 
of the Union and of every State. The manner in which and the condi- 
tions under which the acts, records and proceedings shall be proved and 
the effect thereof shall be determined by law made by Parliament. Final 
judgments or orders delivered or passed by Civil Courts in any part of the 
territory of India shall be capable of execution anywhere within that 
territory according to law. 

According to Article 262, Parliament may by law provide for the ad- 
judication of any dispute or complaint with respect to the use, distribution 
or control of the waters of any inter-State river or river valley. Parlia- 
ment may provide that neither the Supreme Court nor any other Court 
shall exercise jurisdiction in respect of any such disputes or complaint. 


The Inter-State Water Disputes Act, 1956, was passed by the Indian 
Parliament. Section 3 of the Act provides that if it appears to the Gov- 
ernment of any State that a water dispute with the Government of an- 
other State has arisen or is likely to arise, the State Government may re- 
quest the Central Government to refer the water dispute to a tribunal for 
adjudication. Section 4 provides that if the Central Government 1 of the 
opinion that the water dispute cannot be settled by negouations, it shall 
appoint a Water Dispute Tribunal for the adjudication of the water dis- 
pute, ‘Che Tribunal shall consist of one person only. nominated by the 
Chief Justice of India from among persons who are or have been Judges 
of the Supreme Court or are Judges of a High Court. The Tribunal may 
appoint two or more persons as assessors to advise it in the proceedings 
before it, According to Section 5, the Tribunal shall investigate the matter 
referred to it and forward to the Central Government a report setting 
out the facts as found by it and giving its decision on the matters re- 
ferred to it. The Central Government or the State Government can refer 
the matter to the Tribunal for further consideration. “The decision of the 
Tribunal shall be final and binding on the partics. The Tribunal have 
the same powers as are vested in the Civil Court under the Code of Civil 
Procedure. 


According to: Article 963, if at any time it appears to the President 
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that public interests would be served by the establishment of a Council 
charged with the duty of enquiring into and advising upon disputes which 
may have arisen between States, investigating and discussing subjects in 
which some or all of the States, or the Union and one or more of the States, 
have a common interest, or making recommendations upon any such sub- 
ject and in particular recommendations for the better coordination of 
policy and action with respect to that subject, it shall be lawful for the 
President by order to establish such a Council and to define the nature of 


the duties to be performed by it and its organisation and procedure. 


Financial Relations 

Under the new Constitution, the financial resources have been dis- 
tributed between the Union and the States in the same way as they were 
distributed under the Government of India Act, 1935. While some taxes 
have been exclusively given to the Union, there are others which have been 
exclusively given to the State. Likewise, certain taxes are to be levied by 
the Union and collected by the States. There are others which are to be 
levied and collected by the Union but given to the States, In certain 
cases the Union Government is to give grant-in-aid to the States. 


The following are the taxes which have been given exclusively to 
the Union: Customs, Corporation Tax, taxes on capital value of assets 
of individuals and companies, surcharge on income tax, fees in respect of 
matters in-the Union List, excise duties on tobacco and all other goods 
produced in India except alcoholic liquors for human use, opium and 
other drugs. 


The taxes which are given exclusively to the States are land revenue, 
taxes on agricultural income, succession duties on agricultural land, taxes 
on land and buildings, taxes on mineral rights, opium and Indian hemp, 
taxes on consumption and sale of electricity, terminal taxes, taxes on goods 
and passengers carried by road or inland waterways, taxes on yehicles, pro- 
fession, trade and entertainment, sales tax, etc. 


According to Article 269, the following duties and taxes are levied 
and collected by the Government of India but assigned to the States:— 


Set Duties in respect of succession to property other than agricultural 


2. Estate duty in respect of property other than agricultural land. 
8. Terminal taxes on goods or passengers carried by railway, sea or 


4. Taxes on railway fares and freights, 


5. Taxes other than stamp duti ions i 5 
a ties on transactions E xchanges 
and future markets, Enok e 5 


6. Taxes on the sale or t 


he purchase of newspapers a 1 on advertise- 
ments published therein. papers and on a 


Article 270 provides that taxes on income other than agri ral in- 

4 icultural in 

come shall be levied and collected by the Government of India and distri- 
buted between the Union and the States. 


Article 271 provides that Parliament may at any time increase any of 
the duties or taxes referred to in Article 269 and 270, by a surcharge for 
the purposes of the Union and the whole proceeds of any such surcharge 
shall form part of the Consolidated Fund of India. 


According to Article 272, duties of excise other than such duties of 
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excise on medicinal and toilet preparations as are mentioned in the 
Union List shall be levied and collected by the Government of India, 
but if Parliament by law so provides, these shall be paid out of the Con- 
solidated Fund of India to the States to which the law imposing the 
duty extends, sums equivalent to the whole or any part of the net pro- 
ceeds of that duty, and those sums shall be distributed among those 
States in accordance with such principles of distribution as may be for- 
mulated by such law. 


Article 278 provides that the States of Assam, Bihar, Orissa and 
West Bengal shall get grants-in-aid in lieu of export duty on jute and 
jute products. 


According to Article 275, such sums as Parliament may by law pro- 
vide shall be charged on the Consolidated Fund of India in each year 
as grants-in-aid of the revenues of such States as Parliament may deter- 
mine to be in need of assistance and different sums may be fixed for 
different States. Moreover there shall be paid out of the Consolidated 
Fund of India as grants-in-aid to the revenues of a State such capital and 
recurring sums as may be necessary to enable that State to meet the 
costs of such schemes of development as may be undertaken by the 
State with the approval of the Government of India for the purpose of 
promoting the welfare of the scheduled tribes or raising the level of ad- 
ministration of the scheduled areas. If the Government of Assam under- 
takes any development schemes with the approval of the Government of 
India for the purpose of raising the level of administration of the tribal 
areas, the Government of India is to make compensation to the State of 
Assam for the same. 


Article 276 provides that no law of the legislature of a State relating 
to taxes for the benefit of the State or of a municipality, district board, 
local board or other local authority therein in respect of professions, 
trades, callings or employments shall be invalid on the ground that it 
relates to a tax on income. The total amount payable in respect of any 
one person to the State or to any one municipality, district board, local 
board or other local authority in the State by way of taxes on professions, 
trades, callings and employments shall not exceed Rs. 250 yearly. The 
power of the legislature of the State to make laws with respect to taxes 
on professions. trades, callings and employments shall not be construed 
as limiting in any way the power of Parliament to make laws with respect 
to taxes on income accruing from or arising out of professions, trades, 
callings and employments. 

Article 277 provides that any taxes, duties, cesses or fees which before 
26th January, 1950, were being lawfully levied by the Government of 
any State or by any municipality or other local authority or body for 
the purposes of the State, municipality, district or other local area may, 
notwithstanding that those taxes, duties, cesses, or fees are mentioned in 
Union List, continue to be levied and applied to the same purposes until 
provision to the contrary is made by Parliament by law. 


According to Arunachalam, “An examination of these Articles of the 
Constitution reveals at once the grip that Union of India possesses over 
the States. The grip in financial matters necessarily brings the position 
of States to one of subordination, The federal structure appears to have 
been devised by the framers of the Constitution more as an expedient 
to facilitate the administration of this vast country than to concede or 
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recognize the more or less real measure of independence enjoyed by the 
Units in other Federations such as the U.S.A. or Switzerland. As has 
been seen already, the States of India can even be effaced and this is 
> cogent so in regard to financial matters, There is one dominant idea 
t appears to pervade the entire Constitution and that is national unity 
at any cost. Such national unity must be totally impracticable without 
a very strong Centre and the Central Government in India has been made 
all too ul. There is this tendency which is slowly overtaking even 
the really old federations such as the U.S.A and Switzerland and 
Australia. It is undoubtedly true of U.S.A. that a Federation was agreed 
upon by totally independent States that met at the Philadelphia Con- 
vention. Even here the sovereignty of the States as is enjoyed in these 
days has become a slowly diminishing factor and this process has been 
facilitated by the constant wars and the growing needs of civilization 
which demands the Centre to take up even certain social welfare items 
which have been hitherto considered purely private and not govern- 
mental. In the case of India a federal structure of a very strong type 
has been superimposed on an already pre-existing strong centre built by 
the British administrators for well-nigh 200 years. No doubt, even dur- 
ing the British period since the year 1904 by a slow process of devolution 
of powers, provinces were slowly growing more and more in importance 
until at least under the 1935 Act the British India Provinces became more 
or less definite entities in the scheme of the federation that was adum- 
berated in that Act. The growth in the strength of the provinces be- 
came possible on account of the militant demands of the Muslim League 
in order that at least in such of those provinces in the north-west and 
north-east of India, which had a good majority of Muslims, the Muslims 
may be in a position to enjoy a very real measure of freedom at least in 
matters absolutely provincial. The 1935 Act was only a short interlude 
in the political and constitutional history of India. The logical result 
of the concession made to the Muslim League demands was the creation 
of Pakistan out of India in and by the terms of the Indian Independence 
Act of 1947. When the disintegrating tendencies were removed by the 
actual creation of Pakistan, naturally India turned once again to the ideal 
of a strong national or Central Government. It is in fact the foundation 
of the present Constitution of India. While the Constitution of India 
is certainly federal in outward form, the Centre has been made purpose- 
fully strong in order to withstand all the stress and strain and the fissipar- 
out tendencies the country experienced in the immediate wake of partition 
in every aspect of administration. This objective of keeping intact a very 
strong Centre is perceivable in the relevant provisions of the Constitution. 
Naturally, therefore, it is found that in respect of finances of the coun- 
try also it is the Centre that decides in the ultimate and decides also 
finally”. (A Treatise on Constitutional Law, pp. 360-1). a 


Criticism 


The provisions of the Constitution relating to the relations between 
the Union and the States have been criticised from many quarters. To 
begin with reference may be made to the views of Dr. Jennings in this 
connection. Dr. Jennings has criticised Article 258, which empowers the 
Union Parliament to pass laws with a view to implement any treaty, agree- 
ment or convention “or any decision made at any international confer- 
ence, association or other body.” He points out that the Article does not 
specifically refer to conferences, associations and other bodics representing, 
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Governments, and prima facie, it would seem to apply to any internationa, 
organisation representing universities or trade unions. The organisation 
may have merely advisory powers. To quote him, “If this is the correct 
interpretation, the Union Parliament can acquire jurisdiction over university 
education by the simple process of a decision of Inter-University Board 
of India which is an international body and because it contains represen- 
tatives of universities in Burma and Ceylon. One notes too that the 
Cominform and the Fourth International are international bodies. This 
is such a startling invasion of States’ rights, thrown in casually by a few 
words at the end of an Article, that one doubts its correctness.” Dr. 
Jennings also criticises Articles 256 and 257. According to him, these 
‘Articles “seem to have little value. It is not difficult to imagine a con- 
flict between the Congress Government of the Union and a non-Congress 
Government of a State. Possibly though the question needs investigation, 
it will be possible to get a mandamus against a State which refused to 
comply with directions; but is it proposed to put a State Government into 
jail for contempt of court? Probably the remedy would be for the 
Governor to dismiss his ministers. This could happen, though, even if 
there were no such provision as Article 256 or 257, as Australia has de- 
monstrated. Besides, the efficacy of the dismissal of the ministers depends 
on the willingness of the electors to make a different choice at the ensuing 
general election which would in almost all cases be inevitable.” 


With regard to Article 263, which empowers the President of India 
to establish an inter-State Gouncil, Dr. Jennings remarks thus: “One of 
the books on the new Constitution, after setting out the investigating and 
advisory functions of the Council, adds: ‘Such a council will also serve 
to iron out all Inter-State differences and animosities’. Optimism is not 
usually part of the stock-in-trade of the constitutional lawyer, since he 
has to study not only the laws but also the people who make them. It 
may be mere professional pessimism to suggest that, since a similar idea 
has never been very successful elsewhere, it is likely to be very successful 
in India. A conference between the Prime Minister and the State Pre- 
miers sometimes proves helpful and sometimes not. At a lower level, 
conferences between ministers and officials engaged in cognate aspects of 
administration sometimes provide for valuable collaboration: but no 
formal constitutional provision is necessary for these purposes. For the 
time being Article 268 may be regarded as potentially a dead letter.” 


As regards the financial provisions, Dr. Jennings says: “Experience 
elsewhere has shown that arrangements of the character almost always 
prove to be unsatisfactory after 10 years or so. A system so rigid as that 
of India may prove to be deficient even sooner. Indeed, the Constituent 
Assembly with pardonable humility, seems to have recognised, for Article 
280 makes provision for a Finance Commission within two years, and 
again every five years hereafter. These things are usually not decided 
by commissions, though the problem is almost invariably one of votes. 
Commissions propose but politicians dispose, and politicians depend on 
votes, There is no evidence to suggest that the genus will have any dif- 
ferent characteristics in India.” 


Other critics point out that although normally the Centre can give 
directives to the States to ensure the proper execution of the Central 
laws, it must not reduce them to merely administrative units. The States 
must be allowed to develop themselves according to their own politics, 
resources and needs. Instead of allowing the States to have their own 
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way, efforts are being made by the Centre to impose its own will on the 
States. Conferences of the State and Central officers have become a regu- 
lar feature. There are meetings of the Governors, Chief Ministers, 
Finance Ministers, Ministers of Agriculture, etc. It is pointed out that 
Central Ministers are becoming school teachers, propaganda officers and 
even technical experts. In addition to these, the Planning Commission, 
although created neither by the Constitution mor by any law of Parlia- 
ment, is exercising a lot of control over the States. ‘Theoretically, it is 
a shadow and dummy, but practically “nowhere in the world does so 
small a shadow represent so great a substance.” The Planning Commis- 
sion has become the super cabinet, entrusted with taking all important 
decisions and the Central Cabinet has become merely a registering body. 
The ministers in the States have merely become agencies for the imple- 
mentation of the Central decisions. It is suggested that the Planning 
Gommission should become a merely co-ordinating body and leave the 
initiative in playning to the units. It can make its services available to 
the States with a view to help them in their difficulties. It is not desir- 
able to reduce the State cabinets to the position of automatons approv- 
ing Central decisions, voting funds and assigning officers for it. 


Critics find fault in the way Article 356 has been used in the past. 
It is true that it is the duty of the Centre to maintain the working of 
the Constitution in the States, but the spirit of the Constitution demands 
that political machinery in the States should be left to be shaped largely by 
the electors. The Centre should step in only as a last resort. The Gov- 
ernor of the Punjab and the Rajpramukh of the P.E.P.S.U. ought to have 
tried to form alternative ministries. The actions of Sri Prakasa in form- 
ing the Congress Ministry in Madras in 1951 and that of the Rajpramukh 
of Travancore-Cochin in dissolving the legislature, are also criticised. It 
is pointed out that they did not even think of forming alternate mini- 
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So long as the Congress party was in power both at the Centre and 
the States, the relations between the Union and the States did not pre- 
sent much difficulty. The differences between the two could be resolved 
by mutual consultation and compromise. However, things changed when 
non-Congress Ministries were formed in various states. The number of 
occasions on which violent differences could arise between the Centre 
and the States increased and in certain cases it became practically impos- 
sible to reconcile the two. During the regime of Communist Party of 
India (Marxist) in West Bengal, the state Government demanded the 
withdrawal of the Central Reserve Police from the State. On the occa- 
sion of the strike by the Central Government employees in 1968, the Gov- 
ernment of India issued the Essential Services Maintenance Ordinance 
and instructed all the States Governments to take appropriate action 
against instigators and offenders, However, the Cabin Ministry of 
Kerala headed by Mr. E. M. S. Namboodiripad refused to carry out the 
instructions of the Central Government. To quote Mr. Namboodiripad, 
“We have received a message which obviously is a copy of a message sent 
to all the States drawing our attention to the provisions of the Ordinance 
declaring encouragement or incitement to the strike as punishable offence 
and asking that all necessary measures including arrests and prosecutions 
should be taken. This message was considered by the Coundil of Mini- 
sters and we decided not to carry out the instruction regarding arrests 
and prosecutions except in cases where attack on property and obstruc- 
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tive picketing are involved.” The Centre charged the Kerala Govern- 
ment with flouting its obligations under Article 256 of the Constitution. 
That created a lot of bitrerness. 

Chances of differences between the Centre and the States are likely 
to increase in future and the higher interests of the country as a whole 
demand that the relations between the two be reviewed in an impartial 
manner so that chances of friction are lessened. 


Settlement of Disputes 

Reference may be made to the manner in which disputes arising bet- 
ween the Union and States or among the States themselves can be settled. 
Article 181 provides that the Supreme Court shall, to the exclusion of any 
other Court, have original jurisdiction in any dispute between the Gov- 
ernment of India and one or more States, or between the Government 
of India and any State or States on one side and one or more other 
States on the other, 

Article 257 (4) provides that in case any dispute arises between the 
Government of India and any State with regard to the payment of extra 
costs incurred by a State in the construction and maintenance of means 
of communication or protection of railways, the matter is to be decided 
by an arbitrator appointed by the Chief Justice of India and his award 
is final. 

Article 263 provides for the establishment of an Inter-State Council 
to inquire into and advise upon disputes which may have risen between 
States. 

‘The States Reorganisation Act of 1956 has established five Zonal 
Councils in India and their work is to co-ordinate the work of the vari- 
ous States and resolve conflicts that might arise. 
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CHAPTER XI 


GOVERNOR AND HIS MINISTERS 


Governor 


The Draft Constitution of India provided for an elective Governor. 
The position of the State Governor in the United States must have been 
the greatest influence in that connection. However, within two years the 
idea was given up in favour of a Governor appointed by the Union Gov- 
ernment. There were many reasons for the change. It was realised that 
a popularly elected Governor would not fit in a parliamentary system of 
Government which was intended to be established both in the States and 
at the Centre. If the Governor was elected directly by the people, he be- 
came a direct representative of the people and as the members of the 
legislature and the ministers of the State were also elected by the people, 
there was always the possibility of a rivalry between the Governor on the 
one hand and the state ministers and members of the State Assembly on 
the other. An elected Governor could fit only in the United States be- 
cause that country had a presidential form of Government and neither at 
the centre nor in the states, there was a Council of Ministers responsible to 
the legislature. Even if the Governor was elected by the members of the 
state legislature things were not going to improve. As the Governor was 
elected by the members of the state legislature, he was likely to become a 
pawn in the hands of a political party or parties who elected him. More- 
over, there was always the temptation for the Governor to play into the 
hands of the legislative majority for the sake of re-election. If the 
Governor was elected by the people or the state legislature, he could not 
fit in with the emergency powers which were given to the Union Govern- 
ment under the Constitution. Such a Governor may refuse to carry out 
the policy of the Central Government. The original idea in the beginning 
of 1947 was to have a weak centre but that idea was given up after the 
partition of the country in August 1947. The various problems created 
by the partition of India, eg., food crisis in the country, the necessity of 
planning for the country as a whole, the rise of provincialism and the fear 
of possible unstable state ministries, forced the members of the Constituent 
Assembly to have a strong federal Government and an elected Governor 
did not fit in with such a situation. The Federal Government must have 
its own agent in the Governor to see that its policies were carried out. 


It was also felt that if'a Governor belonged to the State where he 
was the Governor, he might become an interested party leader and fail to 
be an impartial and independent mediator or conciliator of the rival fac- 
tions. There was no possibility of such a danger if the Governor was 
nominated by the President. The members of the Constituent Assembly 
were influenced by the Canadian model under which the Governor of the 
province is nominated by the Federal Government. Sir Alladi Krishna- 
swami Aiyar observed thus in the Constituent Assembly: “On the whole, 
in the interests of harmony, in the interests of good working, in the in- 
terests of sounder relations between the Provincial Cabinet and the 
Governor, it will be much better if we accept the Canadian model.” 


Article 153 provides that there shall be a Governor for each State. 
However, nothing in this Article shall prevent the appointment of the 
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same person as Governor for two or more States. Article 155 provides 
that the Governor of a State shall be appointed by the President. Article 
156 says that the Governor shall hold office during the pleasure of the 
President. He may, by writing under his hand addressed to the Presi- 
dent, resign his office. Subject to these limitations, a Governor shall hold 
office for a term of 5 years from the date on which he enters his office, To 
begin with, the Government of India appointed anybody it pleased as the 
Governor of a state. However, there came along a demand from the 
state that they must be consulted before the appointment of a Governor. 
The result was that a convention grew that the Union Government con- 
sulted the state concerned before appointing a particular Governor. In 
spite of this convention, further difficulties arose. When a communist- 
dominated Ministry came to power in West Bengal, it demanded not only 
the withdrawal of Mr. Dharam Vira from the Governorship of that state 
but also demanded that only that person must be appointed the Goyernor 
of West Bengal whose name was approved of by the State Government of 
West Bengal. It is well known that the Government of India had to 

withdraw Dharam Vira from West Bengal and sent him to Mysore as 
Governor. It also appointed Mr. S. S. Dhavan who was acceptable to the 
Ministry of West Bengal. The result of this surrender can be that in 
future the Government of India will not be able to have its own nominee 
as the Governor of a state and if the Governor of a state is a person who 
is the choice of the State Government although formally appointed by the 
Government of India, the Union Government cannot rely upon him to 
carry out a policy approved of by the Federal Government but disliked by 
the State Government. 

A reference may be made to what happened in Bihar. Mr. A. 
Ayyangar was the Governor of Bihar, The State Ministry wanted him to 
continue as Governor although the Union Government wanted to call him 
back because his term of office was over. The State Ministry threatened 
to boycott the successor of Mr. Ayyangar. However, in spite of the threat, 
Mr. Ayyangar was re-called and Mr. Nityanand Kanungo was appointed as 
the Governor of Bihar. 

Article 153 provides that no person shall be eligible for appointment 
as Governor unless he is a citizen of India and has completed the age of 
35 years. 

According to Article 158, the Governor shall not be a member of 
either House of Parliament or the Legislature of any State, and if a mem- 
ber of any House of Parliament or of a House of the Legislature of any 
such State be appointed Governor, he shall be deemed to have vacated 
his seat in that House on the date on which he enters upon his office as 
Governor, He shall not hold any other office of profit. He shall be en- 
titled without payment of rent to the use of his official residence and shail 

also be entitled to such emoluments, allowances and privileges as may be 
determined by Parliament. His emoluments and allowances shall not be 
diminished during his term of office. Every Governor shall e and sub- 
scribe in the presence of the Chief Justice of the Hig! tate 
an oath of affirmation. 

Article 160 provides that the President may, 
he thinks fit for the discharge of the functions 
in any contingency not provided in Chapter I 
stitution. 


Judicial Powers \ i 
According to Article 161, the Governor of \evsinte 
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power to grant pardons, reprieves, respites or remissions of punishment or 
to suspend, remit or commute the sentence of any person convicted of any 
offence against any law relating to a matter to which the executive power 
of the State extends. 


Mr. Justice Sankaran of the Kerala High Court has suggested a limi- 
tation on the power to grant pardons and remissions of sentences in the 
report of his inquiry into a case of firing by the police on a riotous mob. 
According to him, the power now exercised by the State Governments 
should be taken away and it should be left to the President to use his pre- 
rogative of clemency in exceptional cases. Mr. Justice Sankaran has re- 
ferred to successive Governments who have been freely exercising those 
powers during the past 10 years. That tantamounts to “legalised discrimin- 
ation”. Such a situation destroys the deterrent effect of punishment and 
also creates a feeling among the followers of a political party that they can 
“easily get pardon and remission when their party comes into power”. 
However, critics point out that even if such a revision of the Constitution is 
made, the evil will not be rooted out. The same results will’ follow if 
there is a refusal to prosecute or if cases are withdrawn from prosecution. 
The only long-term remedy is to insulate legal procedures from political 
pressures of all kinds and to grant pardons or remissions only in cases 
where the letter of the law has defeated its spirit. This is more likely to 


be achieved through agreed conventions than by an amendment of the 
Constitution. à 


Executive Powers 


Artide 154 provides that the executive powers of the State shall be 
vested in the Governor and shall be exercised by him either directly or 
through officers subordinate to him in accordance with the Constitution. 


, According to Article 163, the Governor is to appoint a Council of 
Ministers with the Chief Minister at the head to aid and advise the 
Governor in the exercise of his functions, except in so far as he is by or 
under the Constitution required to exercise his functions or any of them 
in his discretion. If any question arises whether any matter is or is not 
a matter with respect to which the Governor is, by or under the Con- 
stitution, required to act in his discretion, the decision of the Governor 
ín his discretion shall be final and the validity of anything done by the 
Governor shall not be called in question on the ground that he ought or 
ought not to have acted in his discretion. The question whether any, 


and if so what, advice was tendered by ministers to the Governor, shall 
not be inquired into in any court. 


According to Article 164, the Chief Minister shall be appointed by 
the Governor and the other ministers shall be appointed by the Governor 
on the advice of the Chief Minister, The minister shall hold office dur- 
ing the pleasure of the Governor, although in actual practice they shall 


hold office so long as they enjoy the confidence of the Lower House of 
the Legislature. 


According to Article 166, executive actions of the Government of a 
State shall be expressed to be taken in the name of the Governor. Orders 
sand other instruments made and executed in the name of the Governor 
shall be authenticated in such manner as may he specified in rules to be 
made by the Governor, and the validity of an order or instrument which 
is so authenticated shall not be called in question on the ground that it 
is not an order or instrument made or executed by the Governor. The 
Governor shall make rules for the more conyenient transaction of the 
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business of the Government of the State, and for the allocation among 
ministers of the said business in so far as it is not business with respect 
to which the Governor is, by or under the Constitution, required to act 


in his discretion. 

Article 167 provides that it shall be the duty of the Chief Minister 
of the State to communicate to the Governor of the State all decisions 
of the Council of Ministers relating to the administration of the affairs 
of the State and proposals for legislation, to furnish such information re- 
lating to the administration of the affairs of the State and proposal for 

and if the Governor so requires 


Legislative Powers 


Article 213 empowers the Governor to promulgate ordinances during 
the recess of the Legislature. According to it, if at any time the Governor 
is satisfied that circumstances exist which render it necessary for him to 


take immediate action, he may promulgate such ordinances as the circum- 
stances appear to him to require. However, the Governor shall not, with- 
out instruction from the President of India, promulgate any such ordi- 
nance if a bill containing the same provisions would have required the 
previous sanction of the President for its introduction into the Legislature, 
or he would have deemed it necessary to reserve a pill containing the same 
provisions for the consideration of the president, or an Act of the Legis- 
lature of the State containing the same provisions would have been invalid 
unless, having been reserved for the consideration of the President, it had 
received the assent of the President. An ordinance issued under Article 
213 shall have the same force and effect as an ‘Act of the Legislature of the 
State assented to by the Governor. Every such ordinance shall be laid 
before the Legislature of the State and shall cease to operate at the expir- 
assembly of the Legislature. If before the 
lution disapproving the ordinance is pass 
rdinance ceases to operate earlier. More- 


be withdrawn by the Governor at any time. 


Critics point out that the issuing of ordinances is not in keeping with 
democratic traditions particularly when the Legislature of the State can 
meet at such time and place as the Governor thinks fit, and six months 
cannot intervene between its last sitting in one session and the date ap- 


pointed for its first sitting in the next session. 

According to Article 174, the Governor shall from time to time sum- 
mon the Houses or House of the Legislature of the State to meet at such 
time and place as he thinks fit, but six months shall not intervene between 
its last sitting in one session and the date appointed for its first sitting in 
ion. The Governor may from time to time prorogue the 


the next sessi 
House or either House, or dissolve the Legislative Assembly. 


According to Article 175, the Governor may address the Legislative 
Assembly d may for that 


or both Houses of the Legislature of the State, anı 
purpose require the attendance of members. He may send messages to 
the House or Houses of the Legislature of the State, whether with respect 
to a bill then pending in the Legislature or otherwise, and a House to 
which any message is so sent shall with all convenient despatch consider 
any matter required by the message to be taken into consideration. 
Artide 176 provides that at the commencement of the first session 
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after each general election to the Legislative Assembly and at the com- 
mencement of the first session of each year, the Governor shall address the 

islative Assembly or both the Houses sitting together and inform the 
Legislature the purpose for which it is summoned. 


When a bill has been passed by the Legislature of a State, it has to 
be presented before the Governor of the State concerned. It is not at all 
binding on the Governor to give his assent to the bill. He may assent to 
it, or withhold his assent or reserve the bill for the consideration of the 
President. He may return the bill to the State Legislature with a message 
for its reconsideration. The Governor may even suggest amendments 
and it is the duty of the State Legislature to consider his suggestions 
without delay. If the bill is passed by the State Legislature after recon- 
sideration of the same, whether with or without amendments, and present- 
ed to the Governor for assent, the Governor must give his assent to the 
same. He cannot withhold his assent in such a case. If in the opinion 
of the Governor, a bill would, if it became law, so derogate from the 
powers of the High Court as to endanger the position which that Court 
is designed to fill by the Constitution, he shall not assent to it, but shall 
reserve it for the consideration of the President. The latter may assent 
to the bill or direct the Governor to return it to the State Legislature 
with a message for reconsideration of the same. The State Legislature 
must consider the suggestion within six months. 


__ According to Article 202, the Governor shall in respect of every finan- 

cial year cause to be laid before the House or Houses of the Legislature 
of the State a statement of the estimated receipts and expenditure of the 
State for that year. No demand for a grant shall be made except on 
the recommendation of the Governor. Under Article 205, the Governor 
has the power to ask for supplementary, additional or excess grants from 
the Legislature of the State. 


g The Governor of a State is the ex-officio Chancellor of the universi- 
ties in the State except the National Universities. He is supposed to act 
not in his discretion as is usually understood but according to the advice 
tendered by the Chief Minister. There is very little scope for indepen- 
dent judgment or action for a Governor in matters with which he has 
to deal as a constitutional head. 


Position of the Governor 


There is a lot of controversy regarding the position of the Governor 
of a state. There are some who hold the view that the Governor is 2 
mere figurehead, “a rubber stamp of his cabinet or a post office between 
his cabinet and the President or between his cabinet and the official 
gazette.” Dr. Pattabhi Sitaramayya was the Governor of Madhya Pradesh 
and his view was the duties of a Governor lay more in getting visitors and 
providing them tea, lunches and dinners than anything else. About him- 
self, he observed that the first thing he did in the morning was to peruse 
the list of visitors and invitees to lunch and dinner, Sometimes, he found 
that the husbands and wives were separately invited. If both the husband 
and wife came, their children were kept out. The type of guests for 
lunches were different from that of guests for dinners, He pointed out 
that he was supposed to send a fortnightly report to the President of India 
but apart from the entertainment, he did not know what to report. 


However, this view is not accepted. It is contended that the Governor 
is neither a figure-head nor a rubber stamp but a functionary designed to 
play a vital role in the administration of the affairs of the state. The 
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Governor can act in his discretion on various occasions, viz, while select 
ing a Chief Minister, before the formation of a ministry, dismissal of a 
ministry, dissolution of Legislative Assembly, asking information from the 
Chief Minister relating to legislative and administrative matters, asking the 
Chief Minister to submit for the consideration of the Council of Ministers 
a matter on which a decision has been taken by a minister but which has 
not been considered by the Council, refusing to give assent to a bill 
passed by the legislature and sending it back for reconsideration, reserv- 
ing a bill passed by the state legislature for the assent of the President, 
seeking instructions from the President before promulgating an ordinance 
dealing with certain matters, advising the President for the promulgation 
of emergency and in the case of Governor of Assam, certain administrative 
matters connected with tribal areas. 


It is wrong to contend that while exercising the discretionary powers, 
the Governor can do whatever he pleases. He cannot behave like an 
autocrat, He has to work within the frame-work of the Constitution. 
Even if the state ministry or the state legislature is not in a position to 
put a check on him, the same can be put by the President of India. The 


Governor is not a free agent. If he shows too much of ambition or abuses 


his powers, the President of India has the power to dismiss him. Neither 
during normal times nor during an emergency can a Governor act in an 
arbitrary manner, During the normal period, he is aided and advised by 
the Gouncil of Ministers and so long as the ministry enjoys the confidence 
of the legislature, the Governor dare not interfere. The ministry has to 
be given a free hand unless there is a violation of the Constitution or the 
interests of the Union Government are jeopardised in any way. During 
the abnormal period, he has to act under instructions from the President 
of India. 

The Governor has to play a dual role. 
of the State Government. In that capacity he has to act as “a sagacious 
counsellor and adviser to the ministry, one who can throw oil on the 
troubled waters of the state politics.” He has also to act as the agent of 
the Central Government. He is the representative of the President on 
the spot to see that the constitutional responsibilities of the Centre for 
governance of the whole country are properly discharged. 
he one hand the Governor has to advise the state ministry on 
t political and administrative issues, and on the other he 
has to keep the Central Government informed about the working of the 

This dual role of the Governor 
can sometimes lead to a conflict of loyalties. This particularly happens 
when the state ministry belongs to a party other than the party which is 
in power at the Centre. Ordinarily, the President depends upon the 
Governor for the discharge of his constitutional responsibilities with re- 
gard to the administration of the state. The report of the Governor 
with regard to the situation in the state and also his advice play a decisive 
role in determining the decision of the President. Great value is attached 
to the Governor’s evaluation of the situation in the state. But this does 
not mean that the President always acts on the report of the Governor 
alone. It is specifically provided that the President can proclaim an emer- 
gency in a state even if the Governor of a state does not recommend it. 
The President can do so if he is “otherwise” satisfied. The expression 
“otherwise” was not there in the original draft of the Constitution, but 
was added later on so that even if the Governor of a State did not make a 
report but the situation so demanded, the President had the authority to 


intervene. 


He is the constitutional head 


the proper 
Thus, on t 


218 THE CONSTITUTION OF INDIA 


The role of a Governor is very difficult because he is the head of a 
parliamentary form of Government. The same becomes all the more 
difficult if the State Government is of a party different from the one in 
power at the Centre. He may be sandwiched between party tug-of-war. 
‘These difficulties were made clear during the Kerala crisis of 1959 when 
‘the Central Government decided to intervene in Kerala and dismissed the 
‘Communist ministry there, 


The Governor of a state is an essential part of the constitutional 
machinery. He fulfils an essential purpose and renders an essential ser- 
vice. It has rightly been said that “a Governor can do a great deal of 
good if he is a good Governor and he can do a great deal of mischief if he 
is a bad Governor, in spite of the very little power given to him under 
the Constitution we are framing.” Impartiality and independence in 
politics are essential if the Governor is to perform his constitutional res- 
ponsibilities with decorum and dignity. 


A question has been raised whether the Governor can ignore the 
largest single party or not. One view is that the Governor is not bound to 
invite automatically the leader of the largest single party in the legislature 
to form the government without asking whether he is in a position to 
command a majority in the House. This is the view of Chief Justice 
Mehr Chand Mahajan, Chief Justice, P. B. Gajendragadkar, Chief Justice 
A. K. Sarkar and Shri M. C. Setalvad, former Attorney-General of India. 
Chief Justice P. B. Gajendragadkar has criticised the former Rajasthan 
Governor Sampurnanand for not taking into account the Independents. 
His view is that the appointment of the Chief Minister “must necessarily 
proceed on the assumption that he leads the party which has a majority 
in the legislature in question.” The satisfaction of the Governor that the 
person whom he is inviting for appointment as Chief Minister is the leader 
of the party which commands the majority in the House is a condition 
precedent for such invitation, The leader of the largest single party can- 
not be invited to form the Government without such satisfaction. The 
Suggestion that after appointing him as Chief Minister the Governor should 


rect view inasmuch as it ignores the fact that “ 
cal condition in India, the appointment of a 
gives him an unfair advantage in securing the su 
members, Hecate must be secured by the party in question before 
its leader is invited to be the Chief Minister.” The view of Mr. Setalvad 
is that “the Governor must normally call upon the leader of the party or 
group, commanding a majority to form the Government. It would be 


immaterial whether the party is a single par iti i 
lal or 
coalition whether formed before or hg ie dent es hos å 


majority, the Governor should ordinarily exercise his di i 1l 
upon the leader of a party or group Fo likel Feats cy 
the Government, But where the fi 
election, the Governor should then 
party or group even if they are a small 
governing party to form a government. This rule is b ief 
which requires the mandate of the electors to be thong Boe he 
rule can only apply if there is a reasonable possibility of the minority 
opposition party being able to carry on the government.” 
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The view of Mr, Seervai, Advocate-General of Maharashtra, is that the 
Governor must enquire of each independent member, where the Indepen- 
dents can tilt the balance, whether generally he will support the policies 
of the former ruling party or the new party or group. 


There is no consistent practice on the point whether the State Assembly 
must be dissolved by the Governor, if he is so advised by the Chief Minis- 
ter of the State. In June 1970, the Governor of Kerala accepted the ad- 
vice of Chief Minister Menon and dissolved the Kerala Assembly. How- 
ever, Shri K. C. Reddy, Governor of Madhya Pradesh, did not accept the 
advice of Chief Minister Raja Naresh Chandra Singh in March 1969 to 
dissolve the State Assembly. A press communique issued from the Raj 
Bhavan stated that “after carefully examining all aspects of the issue, the 
Governor has decided to reject the advice of the Chief Minister, ie, dis- 
solution of the Assembly. 


There is no unanimity of practice whether the Governor of a State 
must read out the address given to him by the Ministry. In the case of 
West Bengal, Governor Dharma Vira refused to read out in March 1969 
from the address given to him by the United Front Cabinet portions 
which were derogatory to him and the Central Government. Those 
paragraphs described the dismissal of the previous United Front Ministry 
on November 21, 1967 as unconstitutional, accused the Central, Govern- 
ment of acclaiming this anti-democratic act and referred to the results 
of mid-term poll in West Bengal as a decisive warning that the demo- 
cratic rights of the people could not be trifled with by an unprincipled 
tampering with the Constitution. The result was that only a conditional 
motion of thanks was adopted by the State Assembly, The motion in- 
cluded a highly. critical. expression that the Governor had “unlawfully 
omitted that part of the speech, approved by the council of Ministers, 
which referred to the unwarranted and unconstitutional dismissal of the 
U.F. Ministry formed after the fourth general election.” 


Unlike Dharma Vira, Dr. D. C. Pavate, Governor of Punjab, agreed 
to criticise, condemn and denounce the actions of the Government dur- 
ing the last fifteen months. In his address to the Assembly in March 
1969 he observed that after the fall of the United Front Ministry headed 
by Gurnam Singh in November’ 1967, Fundamental Rights had been 
violated and trampled upon in Punjab. He also said that the budget 
session of the Assembly in March 1968 constituted an unfortunate chap- 
ter in the history of democracy in the country. Police was brought into 
the Punjab Assembly and constitutional rights and practices were gravely 
violated at the time of the passing of the budget. The same Governor 
criticised in January 1970 the Union Government for not accepting the 
“valid claim of the Punjabies” to Chandigarh, the Bhakra complex and 
the Punjabi-speaking areas in Haryana. 

Tamil Nadu Governor, Ujjal Singh, stated in January 1970 that his 
state will not accept any cut in its Plan outlays. He stated that he was 
“distressed” because the Centre had not made up the state’s loss of re- 
venue on account of prohibition. 

As the Governor of Mysore, Dharma Vira, in 1970, took the Centre 
to task for not implementing the Mahajan Commission report on the 
boundary dispute between Mysore, Maharashtra and Kerala. 

In certain cases, the action of the Governor has been criticised. 
Governor Nityanand Kanungo of Bihar sent one report to the Centre on 
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11 February, 1970, saying that there was no chance of a stable ministry 
being formed in Bihar and recommended Presidents rule to continue. 
However, after three days, he recommended the revocation of President’s 
rule and on the same day asked Darogha Rai to form the New Congress 
Ministry. Critics point out that this was done by the Governor under 
dictation from the Union Government. Mr. Harihar Singh had claimed 
majority earlier but he had not been allowed to form ministry as that was 
not liked by the New Congress ministry at the Centre. In the beginning 
of 1970, Governor of Uttar Pradesh was criticised for summoning Charan 
Singh to form ministry and not the leader of the other parties. 


In the case of Sunil Kumar Bose v. The Chief Secretary to the Gov- 
ernment of West Bengal (1950), the Calcutta High Court held: “The 
Governor under the present Constitution cannot act except in accordance 
with the advice of his ministers. Under the Government of India Act, 
1935, the position was different. The Governor could do certain acts in 
his discretion, that is, without asking for the advice of any minister; he 
could do certain acts in his individual capacity, that is, only after consult- 
ing his ministers but he was not bound when acting in his individual 
capacity to follow the advice of his ministers. Under the present Constitu- 
tion, the power to act in his discretion or in his individual capacity has 
been taken away and the Governor, therefore, must act on the advice of 
his ministers. This is the constitutional position as explained to us by 
the Advocate-General and we accept his view.” (A.I.R. 1950 Calcutta 274). 


y Shri H. P. Mody, who was the Governor of Uttar Pradesh, described 
his position in the State set-up in these words: “Having said that, I must 
really get back to the position that, constitutionally, the Governor has got 
very little to do. Now that sort of thing in view of the life I had led, 
would have been completely impossible for me. So I’ lost no time in 
creating work. It may be that I was fussily active, but one way or an- 
other, I created a lot of work for myself and for my staff. 


“I never put my signature on a file until I had studied it. If I did 
not understand anything or if some matter required explaining then 
through the courtesy of Pantji, I was able always to send for the Secretary 
in the _Department—sometimes the Chief Secretary, sometimes individual 
secretaries of individual departments and sometimes heads of Departments. 
I am aware that this practice is not approved and that it does not obtain 
in other States. But I owe it—this is once again one of those things on 
which I feel myself so beholden to my friend, Pantji. He never raised 
the least objection and he did not raise any sort of question. When I 
sent for any individual Secretaries or Heads of Departments, 1 being a 
businessman, took a businesslike view of things and that it was no use my 
trying to ask questions of Ministers who are overworked, who are very 
busy and who, if I sent for them, would come to me out of a sense of what 
they owed to the Governor but to whom it would be a sort of affliction 
and I said why should not I in such matters find out things for myself 
from those people who can tell me directly about them.” 


y Sri Prakasa, the Governor of Madras, made i i 
with regard to his position as Governor: “I am ios a A i 
have nothing to do, but to act as a constitutional Governor signing on the 
dotted lines, but it so happened that I actually found myself an ‘autocrat’ 
during the two days, for the out-going Chief Minister had nothing to ad- 
vise me and the new Chief Minister had not come in. I do not know if 
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Mr. Ayyar ever imagined a situation like this but it would give me much 
comfort if he can assure me what I did was right.” 


When Shri V. V. Giri was appointed the Governor of Uttar Pradesh 
he declared that he would act as an adviser to the Cabinet. Dr. 
Sampurnanand, Chief Minister of the State, stated that constitutionally 
it was for the Council of Ministers to advise the Governor and not vice 
versa. The reply of Shri Giri was that a Governor need not be a “sleep- 
ing partner” and could function actively if he did not impose himself on 
others and “rub people on the wrong side.” 


According to V. P. Menon, “The position could to a great extent have 
been maintained if the Head of the State had some say in the matter. He 


is supposed to be accessible to all. The position of a Governor is re- 


duced to a mere figure-head. A functionary without responsibility is a 
very dangerous thing in any administration. 


“A distinguished Governor of a province told me that he was a 
qualified hotel-keeper and he knew nothing about administration, He 
had no contact with administration whatsoever. 


“I must say my experience in Orissa was different. Now the Prime 
Minister has written round that they should help administration and 
give up their pomp and show. This he should have done ten years 
ago.” (The Hindustan Times, August 7, 1958). 

Shri Pataskar, Governor of Madhya Pradesh, asserted that he had 
the inherent right to attend any public meeting, political or otherwise, 
excluding however party oF election gatherings. He also contended that 
he would attend public meetings of any political party if invited or if he 
so desired, The old notions about the role of a Governor should be 
buried deep. A Governor now no longer governed but he was the watch- 
dog of the Constitution. His function was to listen to everything, watch 
and tender advice not only to the ruling party, but to all. (The Hindustan 
Times, November 30, 1958). 


Shri N. V. Gadgil, Governor of Punjab, once observed that he con- 
sidered himself as the Patwari of the State of Punjab whose function was 
to assess the conditions prevailing in the State and report to the Union 
Government. Strong exception was taken to the conduct of Shri Gadgil 
when on certain occasions he did not act in an impartial manner and 
made statements which could be considered as propaganda on behalf of 
the Congress Party. In a speech at Muktesar, Shri Gadgil observed on the 
eve of general elections in the Punjab that if Shri Nehru was voted to- 
power again that would have “a beneficial effect on the cause of peace 
in the world”, That speech was strongly resented by the Communist 
Party of India, as it was considered to be a praise for the Congress or- 
ganisation in the Punjab. 


According to Prime Minister Nehru, the Governor was a factor in 
bringing various groups and parties together and was important also from 
the point of view of the public. He could do a great deal to lessen ten- 
sions, He could not obviously overrule the Government, but his advice 
was always available. If in some vital matters, the Governor thought 
there was a breach of the Constitution, he could refer it to the President. 
Normally, decisions were of the Government, but the Government should 
keep an intimate touch with the Governor and consult him or her for- 
mally and informally. There had been every type of association between 
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the Chief Minister and the Governor in the past—the closest association 
and almost no association. An eminent person who had temporarily 
occupied the office of Governor had been a critic of the institution of 
Governors. After his brief experience in that office, he realised how im- 
portant and vital the role of the Governors could be. The importance 
of that office was partly constitutional and largely conventional. It also 
depended upon the personality of the Governor. (The Hindustan Times, 
November 8, 1958). 

Governor Biswanath Das played an important part in connection 
with the resignation of Forest Minister Algurai Shastri vis-a-vis Chief 
Minister C. B. Gupta in July 1963. Although the Chief Minister demand- 
ed forthwith the resignation of Mr. Shastri, the latter refused to resign 
and the Governor did not force Mr. Shastri to resign at once. The 
Governor was summoned to New Delhi and he had long discussions with 
the Central Government. Ultimately, he succeeded in persuading Mr. 
Shastri to resign. 

The view of Shri R. R. Diwakar, an ex-Governor, is that the Governor 
is not a non-entity and it cannot be said that he does not perform any 
useful function. His most important role is that he represents and acts. 
in the name of the impersonal authority of the State and of the Union and 
not of any person or individual or any political party and is equally ap- 
proachable by all parties and groups. He is supposed to be above all 
parties and groups. His role is most significant where there is an im- 
pending break-down of the normal working of the Constitution. He im- 


among whom his lot has been ‘cast. 
activities can be the special fields of 
every State, since they are all welfare 


poets charitable hospitals, 
and Study Groups, etc. The Governor has speci i 

Stud) , cial ad 
up his mind to play an active role in these fields, Revit Meter ace 
ary of the State and its head. He is usually an 


person and is honoured and respected i i i 
officer in the State. He has re. ite aod wae Maou ose 


good of the people, 
If, on the other 


; to be very unfortunate. From 
whatever State or region the Governor may come, it is his duty to identify 
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himself with the people. Since he has to be there for five years, he must 
learn their language, respect their susceptibilities and strive to do good 
to them. The Chief Minister and his people also must make the Governor 
feel at home and see that opportunities are given to him, apart from 
routine official duties, to serve the people. That is the only way to make 
the institution of the Governor not merely constitutional but also useful. 


About the position of the Governor of a state, Mr. Dharam Vira, who 
was formerly the Governor of West Bengal, observed in October 1969 
that in normal times, the Governor of a state is a mere constitutional 
head. However, when he takes the oath of office, he undertakes to safe- 
guard and protect the Constitution. Hence, in certain circumstances, 
particularly in an emergency, the Governor’s duties in regard to safeguard- 
ing and protecting the Constitution make it imperative for him to act in 
his discretion. In the early period after independence, when there were 
one party stable Governments all over the country, the responsibilities of 
the Governor were merely those of a constitutional head. in the present 
context when political loyalties are shifting fast and when multi-party 
Governments and Governments different politically from that operating 
at the Centre are functioning, his responsibilities have greatly increased. 
It is the responsibility of the Governor to see that the Government of the 
State is run in accordance with the letter and spirit of the Constitution. 
When political complexions of parties change on account of the shifting 
loyalties, it becomes very necessary that the Governor should be vigilant 
in order to ensure that the Government is run by a party or a collection 
of parties which have the majority in their favour. He has to ensure that 
by taking shelter behind certain constitutional lacuna, the minority Gov- 
ernment does not continue to function indefinitely. He has also to exer- 
cise considerable discretion at the time of the formation of a Government. 
If there are multi-party groups coming together, this discretion has to be 
exercised very carefully to ensure that the group or the party which wants 
to form a Government is really in a majority and can form a stable Gov- 
ernment. So far as the formation of a new Government is concerned, the 
discretion of a Governor is more or less absolute. But difficulty arises 
when a Government in power through some reason or the other appears 
to have lost its majority. Normally, it should be for the State Assembly 
to decide whether the Government enjoys majority support or not but in 
order to decide that point it should be possible for the Assembly to be 
called at the earliest possible date. According to the Constitution, Gover- 
nor has to be guided by the advice of the Chief Minister in regard to the 
summoning of the Assembly. The Assembly has got to meet at least once 
in 6 months. It is possible for a Chief Minister, if he loses his majority 
soon after the proroguing of the Assembly, to continue in office for near- 
ly 6 months by declining to advise the Governor to summon the House. 
Mr. Dharam Vira says that there should be either some provision in the 
Constitution or some agreed tradition or convention whereby under cer- 
tain circumstances the Governor should have the authority to summon the 
Assembly either on the requisition of a certain number or percentage of 
the members of the Assembly or otherwise. If the Assembly could thus 
be called, the Governor will be saved from taking a decision himself whe- 
ther the Government in power enjoys the majority support or not. That 
would be a much more satisfactory way of dealing with the matter than 
the Governor having to decide on the issue in his own discretion. The 
present constitutional position casts an undue burden on the Governor. 
There is no central directive to the Governor on this point. In certain 
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circumstances, the Governor may consult the Centre and he has to work 
according to his own judgment in the exercise of his own discretion. In 
certain circumstances, the exercise of his own judgment or discretion by a 
Governor may be full of difficulties. While the Governor has to ensure 
that the State Government functions according to the letter and spirit of the 
Constitution, in certain matters it is difficult for the Governor to exercise 
his discretion singly without the support of the Assembly. 


Position of State Ministers 


Article 168 of the Constitution provides that there shall be a Coun- 
cil of Ministers with the Chief Minister at the head to aid and advise 
the Governor in the exercise of his functions, except in so far he is, by 
or under the Constitution, required to exercise his functions or any of 
them in his discretion. If any question arises whether any matter is or 
is not a matter with respect to which the Governor is required to act in 
his discretion, the decision of the Governor in his discretion shall be 
final, and the validity of anything done by the Governor shall not be call- 
ed in question on the ground that he ought or ought not to have acted 
in his discretion. The question whether any, and if so what, advice was 
tendered by ministers to the Governor shall not be inquired into in any 
court. 


Article 164 provides that the Chief Minister shall be appointed by 
the Governor and the other ministers shall be appointed by the Governor 
on the advice of the Chief Minister. The ministers shall hold office dur- 
ing the pleasure of the Governor. In the States of Bihar, Madhya Pra- 
desh and Orissa, there shall be a minister in charge of tribal welfare who 
may in addition be in charge of the welfare of the Scheduled Castes and 
backward classes or any other work. The Council of Ministers shall be 
collectively responsible to the Legislative Assembly of the State. Before 
a minister enters upon his office, the Governor shall administer to him 
the oaths of office and secrecy. A minister who for any period of six 
consecutive months is not a member of the Legislature of the State shall 
at the expiration of that period cease to be a minister. The salaries and 


allowances of ministers shall be such as the Legislat 
from time to time by law determine. 0 eran ame’ 


According to Article 167, it shall be the duty of the Chief Minister 
of each State to communicate to the Governor of the State all decisions 
of the Council of Ministers relating to the administration of the affairs of 
the State and proposals for legislation, to furnish such information relat- 
ing to the administration of the affairs of the State and proposals for 
legislation as the Governor may call for, and if the Governor so requires, 
to submit for the consideration of the Council of Ministers any matter on 


which a decision has been taken by a mini 5 
considered by the Council. y a minister but which has not been 


Position of Chief Minister 


The position of the Chief Minister of a is simi 
the Prime Minister at the Union Centre. He Sr rks sec 
in power, It is, he who is invited by the Governor to form the ministry 
as he has a majority of the members of the State Assembly at his back. 
J he Governor chooses him and he chooses his ministers. The latter re- 
main in office so long as he remains in power. When the Chief Minister 
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resigns, all other ministers also resign. He has full authority to include 
or exclude anybody from his ministry. A person is appointed a minister 
on his recommendation to the Governor and he is removed on his recom- 
mendation. He presides over the Council of Ministers and no matters 
can be passed if the Chief Minister opposes it. However, it is expected 
that the Chief Minister will always take into consideration. the views of 
his colleagues on whose co-operation his own strength depends. The 
Chief Minister is never to forget that he is the Captain of a team and 
not a dictator. The strength of the Captain depends upon the backing 
of the members of the team and the strength of the team depends upon 
the strength of the Captain who is their leader. 


He is the leader of the State Legislative «Assembly. On account of 
his majority, he is confident. to get any measure through the legislature. 
He formulates the policy of the Government and legislation is initiated 
to carry out the same. He is responsible to the legislature for the gene- 
ral policy of the State Government. Questions and supplementary ques- 
tions may be put to the ministers concerned, but the Chief Minister is 
always ready to come to the help of any minister who is under fire from 
any quarter. It is his team and he must help all its members. He has 
the power of general supervision and co-ordination over all the depart- 
ments. If there are disputes between the ministers, the same are referred 
to him for settlement. His word is final and binding and he who does 
not obey him must quit. 

He is the principal spokesman of the State Government and his state- 
ments and assurances are authoritative. 

He enjoys a lot of patronage. It is true that as the sphere of activi- 
ties of the State Public Service Commission increases, the influence of 
the Chief Minister in this field becomes less, but the fact remains that, 
at present, he has a lot of patronage. Very many appointments are made 
in such a way that there is no requirement to consult the Public Service 
Commission, This is so with regard to smaller appointments but the 
Chief Minister has always a hand in the appointment of the Advocate- 
General of the State, Chairman and members of Public Service Commis- 
sion, ete. 

The Chief Minister is the connecting link between the Governor and 
the Council of Ministers. No Minister can see the Governor against the 
wishes of the Chief Minister. It is the duty of the Chief Minister to 
communicate to the Governor the decisions of his cabinet and any other 
information about the administration of the State which the Governor 
may ask for. 

For all practical purposes, the Chief Minister is the real executive 
in the State. It is he who is in charge of the administration. The 
actual position occupied by any Chief Minister depends upon his person- 
ality and the party backing that he commands. It also depends upon his 
pull with the Congress High Command. 


Governor and Ministers 

A few general observations may be made with regard to the position 
of the ministers vis-a-vis the Governor and the State Legislature. As re- 
gards the relations with the Governor, it is up to the Governor to call 
the leader of the majority party to form the ministry. If there are many 
parties in the State ‘Assembly and no one of them has a majority, the 
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Governor can exercise his discretion and call upon the leader of any 
party to form the ministry. But his hands are tied if one party has a 
clear majority. In such an eventuality, the Governor must invite the 
leader of the majority party to form the ministry. The Governor does 
not seem to have any discretion in the matter of distribution of port- 
folios among the various ministers. It is for the Chief Minister of the 
State to decide as to how his team is going to work harmoniously. The 
Governor dare not impose any person of his own choice on an unwilling 
Chief Minister to be included in his cabinet. Jt cannot be denied that 
it is the Chief Minister and cabinet who are responsible to the State 
Legislature for their acts of omission and commission and not the Gover- 
nor. It is evident that if parliamentary institutions are to work smooth- 
ly, the Governors mut not interfere in the day-to-day administration. 
Even if the ministers make mistakes, they should be allowed to learn and 
profit from their own mistakes. 


It has already been pointed out that it is only in times of emergency 
that the Governor can reject the advice of the ministers. This exception 
has been made in the higher interests of the country as a whole. It is 
true that the ministers disappear at the time of emergency and the Gov- 
ernment is carried on by the President through the Governor, but it 
must not be forgotten that even in times of emergency the President 
must act according to the advice of his ministers. In other words, the 
administration of a State even in times of emergency is carried on accord- 
ing to wishes of representatives of the people sitting in Parliament. 


Shri R. R. Diwakar, an ex-Governor, has pointed out that differences 
have sometimes arisen between the Governor and the Chief Minister as 
regards pardon, appointment of the Judges of the High Court, appoint- 
ment of the Vice-Chancellors, nomination of the members of the univer- 
sity to the Legislative Council, Governors confidential : report to the 
President, Governor’s report as regards the Scheduled Castes and Tribes 
in the State, submission of certain papers to the Governor and provisions 
in Bills under legislation. Whenever there has been the slightest vestige 
of discretion to the Governor and some choice of action, tbere have 
occurred differences of opinion. The Chief Minister has often carried 
the day except when he has allowed the Governor to please himself. 
The Governor is at a disadvantage and he fights a losing battle. He 
can save himself all embarrassment if he realises the constitutional posi- 
tion and knows exactly what is meant by the term ‘Constitutional Head’. 
Except in Assam, no Governor has any direct powers or responsibility 


save in emergencies. But even there, the Chi ini 
, ief Minister: 
happy about these powers. = thee 


Ministers and Legislature 


_ As regards the relations of the ministers with the State Legislature, it 
is specifically provided in the Constitution that the SAAGE are to be 
chosen from among the members of the legislature and they are respon- 
sible to it also. Article 164 provides that the ministers are PEAT 
responsible to the Legislative Assembly of the State, If one minister i$ 
defeated in the State Assembly, all must resign. The result is that they 
defend one another. The members of the legislature can exercise their 
control over the ministers by putting them questions and su lementary 
questions and thereby exposing the acts of omission Sd ere ieston of 
the Government. Adjournment motions can be moved and the ministry 
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can be condemned. A token cut can be made in the State budget. A 
bill introduced by the ministry may be thrown out by the legislature. 
This is an indication that the ministry does not command a majority in 
the legislature. 

When a ministry is out-voted in the legislature, the Chief Minister 
can ask the Governor for dissolution of the Legislative Assembly. Ordi- 
narily, the Governor is bound to oblige the Chief Minister. If the party 
in power gets a majority in the new elections, it continues to remain in 
office. If the electorate do not repose their confidence in the ministry 
and exhibit their disapproval by voting against the ministry, the ministry 
resigns without facing the legislature after elections. 


Adyocate-General for the State 
Article 165 of the Constitution provides that the Governor of each 
State shall appoint a person who is qualified to be appointed a Judge of 
a High Court to be the Advocate-General for the State. The qualifica- 
tions of a Judge of a High Court are that he must be a citizen of India, 
that he must have held judicial office in India for at least 10 years, or he 
must have been an advocate of a High Court for at least 10 years. It 
shall be the duty of the ‘Advocate-General to give advice to the Govern- 
ment of the State upon such legal matters, and to perform such duties 
from time to time be referred or assigned to 


of a legal character, as may k : 
him by the Governor, and to discharge the functions conferred on him 
for the time being in force. 


by or under the Constitution or any law 
The Advocate-General shall hold office during the pleasure of the Gov- 
ernor, and shall receive such remuneration as the Governor may determine. 
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CHAPTER XII 
STATE LEGISLATURES 


Article 168 provides that in certain states there shall be two houses 
of state legislature and in certain others there shall be only one house. 
Where there are two houses, one is to be known as the Legislative Coun- 
cil and the other the Legislative Assembly. Where there is only one 
house, it is to be known as the Legislative Assembly. Article 169 pro- 
vides that Parliament may by law provide for the abolition of the Legis- 
lative Council of a state having such a Council or the creation of such a 
Council in a state having no such Council, if the Legislative Assembly of 
the state passes a resolution to that effect by a majority of the total mem- 
bership of the Assembly and by a majority of not less than two-thirds of 
the members of the Assembly present and voting. 


When the Constitution was introduced in 1950, 8 states had bicame- 
ral legislatures. In 1960, when Gujarat was carved out of Bombay, only 
a Legislative Assembly was provided for that state. Bombay which. was 
renamed Maharashtra continued to have two houses. There has been 
noticed a tendency to do away with the existence of Legislative Councils 
in the states. The result is that many states have abolished the Legisla- 
tive Councils. Punjab and West Bengal had already abolished their 
Legislative Councils. Resolutions have been passed by the State Assem- 
blies of Bihar and Uttar Pradesh to abolish their Legislative Councils. 
The future of the Legislative Councils does not seem to be bright. 


Article 170 provides that the Legislative Assembly of each state shall 
Consist of not more than 500 and not less than 60 members chosen by 
direct election hy territorial constituencies in the State. Each state shall 
be divided into territorial constituencies in such manner that the ratio 
between the population of each constituency and the number of seats 
allotted to it shall, so far as practicable, be the same throughout the state. 
The term population means the population as ascertained at the last 
preceding census. Upon the completion of each census, the total number 
of seats in the Legislative Assembly of each state and division of each 
state into | territorial constituencies shall be readjusted by such authority 
and in such manner as Parliament may by law determine. No re-adjust- 


ment shall affect representation in the Legislative Assembly until the dis- 
solution of the then existing assembly. 


Article 371-A of the Constitution provides that islative As- 
sembly of Nagaland shall consist of 46 Feith and pa a 
in Article 170. The reference in Article 170 to direct election from terri- 
torial constituencies in the State shall include election by thè members 
of the regional council established under Article 371-A for Nagaland. 
References to territorial constituencies shall mean references to territo- 
rial constituencies in the Kohima and Mokokchung Districts. 


As regards the composition of the Leeislati i i 

é gislative Council, Article 171 
provides that the total number of members in the Legislative Council 
shall not exceed 1/3rd the total number of members of the State Assem- 
bly. The total number is not to be less than 40 in any case. Out of the 
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total number of members of the Legislative Council of a State, (1) about 
1/3rd shall be elected by electorates consisting of members of municipali- 
ties, district boards and such local authorities in the State as Parliament 
may by law specify, (2) about 7/12ths shall be elected by electorates con- 
sisting of persons residing in the State who have been for at least 3 years 
graduates of any University in the territory of India or have been for at 
least $ years in possession of qualifications prescribed by or under any 
law made by Parliament as equivalent to that of a graduate of any such 
university, (3) about 1/12th shall be elected by electorates consisting of 
persons who have been for at least 3 years engaged in teaching in such 
educational institutions within the State, not lower in standard than that 
of a secondary school, (4) about 1/3rd shall be elected by the members 
of the Legislative Assembly of the State from amongst persons who are 
not members of the Assembly, and (5) the remainder shall be nominated 
by the Governor. The nominated members shall consist of persons hav- 
ing special knowledge or practical experience in respect of literature, 
science, art, co-operative movement and social service. 


As regards the duration of the State Legislatures, Article 172 pro- 
vides that every State Assembly shall continue for 5 years from the date 
appointed for its first meeting and not longer. The expiration of 5 
years shall operate as a dissolution of the Assembly. However, the As- 
sembly can be dissolved earlier. The period of 5 years may be extended 
by Parliament by law for a period not exceeding one year at a time and 
not extending in any case beyond a period of 6 months after the Procla- 
mation of Emergency has ceased to operate. The Legislative Council is 
a permanent House. It is not subject to dissolution, but about one- 
third of its members shall retire after every two years. 


As regards the qualifications for membership of State Legislatures, 
Article 173 provides that a person shall not be qualified to be chosen to 


fill a seat in the Legislature of a State unless he is a citizen of India, is 


not less than 25 years of age in the case of the Assembly and 30 years of 


age in the case of State Council, and possesses such other qualifications 
as may be prescribed. 

According to Article 174, the Governor shall from time to time sum- 
mon the House or each House of the State Legislature to meet at such 
time and place as he thinks fit, but 6 months shall not intervene between 
its last sitting in one session and the date appointed for its first sitting 
in the next session. The Governor may from time to time prorogue the 
House or either House or dissolve the Legislative Assembly. 


Article 175 provides that the Governor may address, the Legislative 
Assembly or both Houses of the State Legislature assembled together, 
and may for the purpose require the attendance of members. He may 
send message to the House or Houses of the State Legislature, whether 
with respect to a bill then pending in the legislature or otherwise. The 
House to which message is sent shall with all convenient speed consider 
any matter required by the message to be taken into consideration. 


Article 176 provides that at the commencement of the first session 
after each general election to the Legislative Assembly and at the com- 
mencement of the first session of each year, the Governor shall address 
the Legislative Assembly or both Houses of State Legislature assembled 
together and inform the members of the purpose for which they are sum- 


moned, 
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According to Article 177, every minister and the Advocate-General 
for a State shall have the right to speak in, and otherwise take part in 
the proceedings of the State Legislature, and to speak and otherwise to 
take part in the proceedings of any Committee of the Legislature of 
which he may be named a member, but shall not, by virtue of this arti- 
cle, be entitled to vote. 


Officers of State Legislature 

Every State Assembly shall have a Speaker and a Deputy Speaker. 
A person holding office as Speaker or Deputy Speaker of an Assembly 
shall vacate his office if he ceases to be a member of the Assembly. He 
may at any time resign his office, or may be removed from his office by a 
resolution of the Assembly passed by a majority of all the then members 
of the Asembly. A notice of 14 days is required for passing such a reso- 
lution. Whenever the Assembly is dissolved, the Speaker shall not vacate 
his office until immediately before the first meeting of the Assembly after 
the dissolution. When the office of the Speaker is vacant, his duties are 
to be performed by the Deputy Speaker. When the Speaker is absent 
from any sitting of the Assembly, the Deputy Speaker is to preside in his 
place. However, neither the Speaker nor the Deputy Speaker is to pre- 
side while a resolution for their removal from office is under considera- 
tion. The Speaker shall have the right to speak in, and otherwise to take 
part in the proceedings of the Legislative Assembly while a resolution 
for his removal from office is under consideration. He shall be entitled 
to vote only in the first instance on each resolution, but not in the case 
of equality of votes. 


The Legislative Council of a State is to have a Chairman and a De- 
puty Chairman, They vacate their offices if they cease to be members 
of the Council. They can also resign their offices voluntarily. They can 
also be removed from their offices by a resolution of the Council passed 
by a majority of the members present, As in the case of the Speaker, a 
notice of 14 days is required for passing such a resolution, The Deputy 
Chairman is to preside in the absence of the Chairman or when the office 
of the Chairman 1s vacant. Neither of them is to preside over a meeting 
of e Council while a resolution for their removal from office is under 
copal oe The Chairman has the right to speak and take part in 

proceedings of the Council while a resolution for his removal is under 


consideration and he is not n vi 
entitled to ote ex 
cept when there is an 


Disqualifications of Members : 


According to Article 190, no 
A ; person shall be a member of both 
a of the Legislature of a State, and if a person is so decked! he 
ee oe his seat in one House or the other. According to Article 
» a person shall be disqualified for being chosen as a member of a 


of India or the Government of an 
L y State other th d by 
the Legislature of the State by law not to disqualify tw ibe: if be B of 


l hip of sign State, 
or under allegiance or adherence to a foreign Staite if te so AEEY 
fied under any law made by Parliament. Article 193 provides for pen- 
alty for sitting and voting before making an oath or when not qualified 
or when disqualified as member of the Legislature 
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Privileges of Members of Legislature 


According to Article 194, there shall be freedom of speech in the 
Legislature of every State. No member of the Legislature of a State 
shall be liable to any proceedings in any court in respect of anything 
said or any vote given by him in the Legislature of any Committee there- 
of. No person shall be liable in respect of the publication by or under 
the authority of a House of such a legislature of any report, paper, votes 
or proceedings. The powers, privileges and immunities of a House of 
the Legislature of a State and of the members and committees of a 
House of such Legislature, shall be such as may from time to time be de- 
fined by the Legislature by law, and until so defined shall be those of 
the House of Commons of the Parliament of the United Kingdom. 


‘Members of the Legislative Assembly and Legislative Council of a 
State shall be entitled to receive such salaries and allowances as may 
from time to time be determined by the Legislature of the State by law. 


Legislative Procedure 

As regards money bills, they can originate only in the State Assembly 
and not in thé State Council. After a money pill has been passed by the 
Assembly, it is sent to the Council for its recommendations. The Council 
has to return the money bill with its recommendations within 14 days 
from the date of its receipt. The Assembly may accept or reject all or 
any of the recommendations of the Council. 1f the Assembly accepts any 
of the recommendations of the Council, the money bill is deemed to have 
been passed by both Houses with the amendments recommended by the 
Council and accepted by the Assembly. If the Assembly does not accept 
any recommendation of the Council, the money bill is deemed to have 
been passed by both Houses in the form in which it was passed by the 
ithout any of the amendments recommended by 


Legislative Assembly wi c ) 
the Council. If the money bill sent to the Council by the Assembly is 
deemed to have been passed 


not returned within 14 days as required, it is dee o hay c 
by both the Houses at the expiration of the said period in the form in 


which it was passed by the Assembly. 

According to Article 199, a money bill is on 
all or any of the following matters:— 

(1) Imposition, abolition, remission, 
tax. 

(2) Regulation of the borrowing of money Or the giving of any 
guarantee by the State or the amendment of the law with respect to any 
financial obligations undertaken or to be undertaken by the State. 

(8) The custody of the Consolidated Fund or the Contingency Fund 
of the State, the payment of moneys into or withdrawal of moneys from 
any such Fund. 

(4) The appropriation of moneys out of th 


the State. : 

(5) The declaring of any expenditure to be expenditure charged on 
the Consolidated Fund of the State ot the increasing of the amount of 
any such expenditure. 

(6) The receipt of money on 
the State or the public account of t 
money. 


ly that which deals with 


alteration or regulation of any 


e Consolidated Fund of 


account of the Consolidated Fund of 
he State or the custody or issue of such 
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A bill shall not be deemed to be a money bill simply because it pro- 
vides for the imposition of fines or pecuniary penalties, or for the demand 
or payment of fees for licences or services rendered. If any question arises 
whether a particular bill is a money bill or not, the decision of the Speaker 
of the Assembly is final. The bill becomes law if and when it is signed 
by the Governor. 

In the case of bills other than money bills, they can originate in either 
of the two Houses of the State Legislature. A bill pending in the Legis- 
Jature of a State does not lapse on account of the prorogation of the Legis- 
lature. A bill pending in the Council which has not been passed by the 
Assembly, does not lapse on a dissolution of the Assembly. But a bill 
which is pending in the Assembly lapses on a dissolution of the Assembly. 

If a bill has been passed by the Assembly and sent to the Council, and 
the same is rejected by the Council or more than 3 months pass from 
the date of the receipt of the bill by the Council from the Assembly 
without passing the same, or the bill is passed by the Council with amend- 
ments which are not accepted by the Assembly, the Assembly may pass 
the bill again with or without amendments and then transmit the bill to 
the Council. When the bill is sent to the Council for the second time, 
it is deemed to have been passed by both Houses in the same form in 
which it is passed by the Assembly, even if the bill is rejected by the 
Council or is not passed within 3 months or is passed with amendments 
which are not accepted by the Council. 

When a bill is passed by the State Legislature, the Governor may 

assent to it or withhold his assent or reserve the bill for the consider- 
ation of the President. The Governor is also authorised to return the 
bill with a message requesting the legislature to reconsider the bill on 
certain lines. When the bill is returned in this way, the legislature must 
consider it and send the same to the Governor for his assent. When the 
bill is sent for the second time for assent to the Governor, he is not to 
withhold his assent. 

When a bill is reserved by the Governor for the consideration of the 
President, the latter shall declare whether he assents to the bill or with- 
holds it. The President may direct the Governor to return the bill to 
the State Legislature for reconsideration, In such a case, it is the duty 


g: the House to reconsider the bill and send it før assent to the Presi- 
ent. 


Position of the State Legislative Council 


A critical examination of the relevant provisions brings one to the 
conclusion that the Legislative Councils of the States are very weak. 
They are not only second chambers, but also secondary chambers. They 
have absolutely no control over money bills. All that they can do is to 
delay a money bill for 14 days. It is up to the State Assembly to accept 
or reject any or all the recommendations of the Legislative Council 
to a money bill. It is to be noted that in England a period of one month 
is allowed to the House of Lords for discussion of the money bills. The 
Legislative Councils in India are worse off in this manner than the House 
of Lords which is well-known for its weakness. 


Even in the matter of non-money bills, the State Assemblies have 
the power to override the views of the Legislative Councils, It is true 
that a non-money bill may be introduced in the State Assembly or in the 
State Council, but this does not mean that they have equal powers with 


— 
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regard to the disposal of the bill. If a bill is passed by the Assembly but 
is rejected by the Council and is passed for the second time by the Assembly, 
the bill becomes law even if it is rejected by the Council for the second 
time. 

It is clear that the Legislative Councils are merely advisory bodies. 
They cannot block the passage of bills approved of by the Assemblies 
which are the popular Houses of the People. It is to be noted that in 
England a non-money bill has to be passed by the House of Commons in 
three consecutive sessions before it can be passed over the veto of the 
House of Lords. In the case of India, if the bill is passed for the second 
time only by the Assembly, it can override the veto of the Legislative 
Council. Moreover, in case of England, a period of one year must inter- 
vene between the second reading in the first session and the third reading 
in the third session. There is no such limitation in India, The period 
in this country is hardly more than 4 months. The result is that the 
Legislative Councils do not perform adequately the functions of a delay- 
ing chamber. The presence of the nominated members and the system 
of indirect elections are the factors that weaken the Legislative Councils 


in India. 


Powers of State Legislatures 


It has already been pointed out that the State Legislatures have the 
power to make laws on_ those matters which are given in the State List. 
This is their exclusive field. The important topics in the State List are 
Public Order, Police, Administration of Justice, Prisons, Reformatories, 
Local Government, Public Healh and Sanitation, Pilgrimages, Agriculture, 
Communications, Education, Libraries, Forests, Fisheries, Markets and 
Fair, Betting and Gambling, ete. 

But in addition to this, State Legislatures have the power to make 
laws on the subjects included in the Concurrent List. The important 
subjects in the Concurrent List are Criminal and Civil Procedure, Preven- 
tive Detention, Marriage and Divorce, Transfer of Property, Contract, 
Actionable wrongs, Bankruptcy, and Insolvency, Trusts and ‘Trustees, Con- 
tempt of Court, Vagrancy, Adulteration of Foodstuffs, Trade Unions, In- 
dustrial and Labour Disputes, Unemployment and Employment, Legal, 
Medical and other professions, Economic and Social Planning, Price Con- 
trol, Factories, Electricity, Newspapers, Books and Printing Presses, etc. It 
is true that both Union Parliament and the State Legislatures have the 
right to pass laws on matters given in the Concurrent List, but if the Union 
Parliament passes a law on a subject given in the Concurrent List, the 
State Legislature is forbidden to pass a law on the same subject. However, 
if a State Legislature has passed a law on a subject given in the Concur- 
rent List, the Union Parliament can pass a law on the same subject and 
the State law becomes inoperative to the extent It 18 repugnant to the 
Union Law. However, if a State Jaw has been forwarded to the President for 
his assent and also got the same, it does not become inoperative. 


There are certain limitations imposed on the powers of the State 
Legislatures and those are the following:— 

(1) Some State laws will be invalid unless they have received the 
assent of the President after they have been received for his considera nom 
Those laws relate to the acquisition of property by the State (Article 31) - 


Those laws may provide for the imposition of taxes on N Jai She Pige 


chase of commodities declared by Parliament to be essentt 
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of the community (Article 286). The same is the case with laws in res- 
pect of Concurrent matters which are repugnant to earlier legislation of 
Parliament (Article 254). 


(2) When the President declares that the constitutional machinery 
in a State has failed, he comes to have the power to legislate for the State. 
The State Legislature is suspended. 


(3) Parliament can pass laws on those subjects which are declared 
by a resolution passed by a two-thirds majority in the Council of States 
to be matters of national importance even if those are included in the 
State List. However, these laws are not to be permanent. 


(4) The previous sanction of the President of India has to be taken 
for the introduction of certain bills in the State Legislature. According 
to Article 304, such a sanction is required while iniroducing bills which 
impose restrictions, in the public interest, on the freedom of trade, com- 
merce or intercourse within or out of that State. ~ 


(5) According to Article 250, Parliament can exercise the power to 
make laws for the whole of India or any part of India with respect to any 
of the matters enumerated in the State List while a Proclamation of 
Emergency is in operation. 


Problem of Second Chamber in States 


For a long time, there has been a controversy in this country as to 
whether there should be a second chamber in the State Legislatures or 
not. This problem was hotly discussed when the Government of India 
Act, 1935 was being passed. Even after that the subject remained open. 
The scholars of this country have not given any unanimous opinion on the 
subject, Opinions have been divided regarding the desirability or other- 
wise of second chambers in the States. The provisions that have been 
made under the new Constitution regarding the creation and abolition of 
second chambers also indicate that there is no definite opinion regarding 
their utility and disutility. However, a reference may be made to some 
of the advantages and disadvantages of the second chambers. 


The advocates of second chambers argue that there is always the 
necessity of putting a check on the Lower Houses. They point out that 
in the case of India the necessity of a second chamber has increased all the 
more on account of the fact that the right of voting has been given to 
crores of illiterate people. If democracy is to be saved from the caprice of 
the uneducated people, second chambers must be created to put a check on 
them. “The mad craze to vest all power in the hands of the Lower Houses 
would lead to disaster. It must be vested in the hands of those who are 
literate and Possess wise judgment.” Some of the members of the Legis- 
lative Councils are going to be experts and some of them are going to be 
the representatives of the graduates. ‘The Legislative Councils can be éx- 
pected to contain very good stuff which can be utilized in the interests of 
the country. (2) Another advantage of a second chamber is that: it pre- 
vents hasty legislation. “A single chamber is in danger of being rash and 
one-sided and swayed by emotion or passion.” If there are two chambers, 
the measures passed by one will be scrutinised by the other, with the re- 
sult that the laws passed finally will be more carefully analysed and digest- 
ed. (3) Another advantage is that a second chamber can be utilised for 
the purpose of giving adequate representation to minorities, professions 
and other economic groups. The result is that their interests are also pro- 
tected. That is not the case if there is only one popular House of the 
People. The members of the minority may be so few that they may not 


OC 
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be able to get any representation whatsoever. (4). Supporters of a second 
chamber point out that a second chamber is harmless because it cannot 
create a deadlock by refusing to pass a bill passed by the Assembly. It 
merely advises the Lower House and it is up to the latter to accept or re- 
ject the advice. (5) Another advantage is that if there are persons who 
are not willing to take the trouble to fight out the elections, their services 
can be availed of by nominating them to the second chamber, 


On the other hand, the critics of second chambers point out that it 
is useless to create second chambers because they are not at all strong. 
The powers of the Legislative Councils are very limited. They cannot 
put any effective check on the Assemblies. The result is that whether a 
bill is wise or foolish, it can be passed if the Assembly so wishes. The 
Legislative Council cannot effectively delay a bill in such a way that the 
people get an opportunity to discuss at length. The Assembly has merely 
to pass the same Bill in the second session and thereby pass over the veto 
of the Legislative Council. A money bill can be delayed only for 14 days 
and not more. Moreover, the experience of the world is that the second 
chambers have been reactionary chambers. The vested interests represent- 
ed in the Upper House may not exercise healthy influence on the life of 
the people of the State. They may block progressive legislation which is 
sponsored by the representatives of the people in the Assembly. It is 
pointed out that it is useless to waste any money on the creation and main- 
tenance of such a second chamber, A lot of money can be saved which is 
otherwise spent on elections to the Legislative Councils. 


Regional Committees 


Article 371 of the Constitution provides that notwithstanding anything 
in the Constitution, the President may, by order made with respect to the 
State of Andhra Pradesh, provide for the constitution and functions of 
regional committees of the Legislative Assembly of the state, for the modi- 
fications to be made in the rules of business of the Government and in 
the rules of procedure of Legislative Assembly of the State and for any 
special responsibility of the Governor 1n order to: secure the proper func- 
tioning of the Regional Committees. The President may, by order made 
with respect to the state of Maharashtra or Gujarat, provide for any special 
responsibility of the Governor for the establishment of separate develop- 
ment boards for Vidarbha, Marathwada and the rest of Maharashtra or, 
as the case may be, Saurashtra, Kutch and the rest of Gujarat with the pro- 
vision that a report on the working of each of these boards shall be placed 
each year before the State Legislative Assembly. He may also provide for 
the equitable allocation of funds for developmental expenditure over the 
said areas, subject to the requirements of the state as a whole, and an 
equitable arrangement providing adequate facilities for technical education 
and vocational training and adequate opportunities for employment in 
services under the control of the State Government, m respect of all the 
said areas, subject to the requirements of the state as a whole. 


Article 871-A provides that no Act of Parliament in respect of religious 
or social practices of the Nagas, Naga customary law and procedure, ad- 
ministration of civil and criminal justice involving decisions according to 
Naga customary law and ownership and transfer of land and its ae pein 
shall apply to the State of Nagaland unless the Legislative fai A a 
Nagaland by a resolution so decides, ‘The Governor of Napaa ma 
have special responsibility with regard tọ law and order in the State o 
Nagaland for so long as in his opinion internal disturbances men 5 
the Naga Hills-Tuensang Area continue therein or in any part thereof an 
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in the discharge of his functions in relation thereto, the Governor shall, 
after consulting the Council of Ministers, exercise his individual judgment 
as to the action to be taken. If any question arises whether any matter 
is or is not a matter as respects which the Governor is required to act in 
the exercise of his individual judgment, the decision of the Governor in 
his discretion shall be final and the validity of anything done by the Gover- 
nor shall not be called in question on the ground that he ought or ought 
not to have acted in the exercise of his individual judgment. If the 
President on receipt of a report from the Governor or otherwise is satis- 
fied that it is no longer necessary for the Governor to have special responsi- 
bility with respect to law and order in the State of Nagaland, he may by 
order direct that the Governor shall cease to have such responsibility. In 
making his recommendation with respect to any demand for a grant, the 
Governor of Nagaland shall ensure that any money provided by the Gov- 
ernment of India out of the Consolidated Fund of India for any specific 
service or purpose is included in the demand for a grant relating to that 
service or purpose and not in any other demand. ‘There shall be appoint- 
ed a Regional Council for the Tuensang District, consisting of 35 members 
and the Governor shall in his discretion make rules providing for the 
composition of the regional council and the manner in which the mem- 
bers of the regional council shall be chosen, the qualifications for member- 
ship of the regional council, the term of office and the salaries and allow- 
ances to be paid to the members of. the regional council, the procedure 
and conduct of business of the regional council, the appointment of offi- 
cers and staff of the regional council and their conditions of service and 
any other matter necessary for the constitution and proper functioning of 
the regional council. For a period of 10 years from the date of the for- 
mation of the State of Nagaland or for such further period as the Gover- 
nor may, on the recommendation of the regional council, fix, the adminis- 
tration of the Tuensang District shall be carried on by the Governor. 
Where any money is provided by the Government of India to the Govern- 
ment of Nagaland to meet the requirements of the State of Nagaland as a 
whole, the Governor shall in his discretion arrange for an equitable al- 
location of that money between the Tuensang District and the rest of the 
state. No Act of the Legislature of Nagaland shall apply to the Tuensang 
District unless the Governor, on the recommendation of the regional coun- 
ail, by public notification so directs and the Governor in giving such direc- 
tion with respect to any such Act may direct that the Act shall in its ap- 
plication to the ‘Tuensang District or any part thereof have effect subject 
to such exceptions or modifications as the Governor may specify on ‘the 
recommendation of the regional council, The Governor may make re- 
gulations for the peace, Progress and good government of the Tuensang 
District and any regulation so made may repeal or amend with retros- 
pective effect, if necessary, any Act of Parliament or any other law which 
is for the time being applicable to that District. One of the members 
representing the Tuensang District in. the Legislative Assembly of Naga- 
land shall be appointed a Minister for Tuensan: é 


P s ust g Affairs by the Governor 
on the advice of the Chief Minister and the Chief Minister in tendering 


his advice shall act on the recommendation of the majority of the mem- 
bers. ‘The Minister for Tuensang Affairs shall deal with and have direct 
access to the Governor on all matters relating to the Tuensang District 
but he shall keep the Chief Minister informed about the same. ‘The final 
decision on all matters relating to the Tuensang District shall be made by 
the Governor in his discretion. ý 


Article 871-B says that the President may by order provide for the 
constitution and functions of a committee of the Legislative Assembly of 
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the State of Assam consisting of members of that Assembly elected from 
the tribal areas and such number of other members of that Legislative 
Assembly as may be specified in the order and for the modifications to be 
made in the rules of procedure of that Assembly for the constitution and 
proper functioning of that committee. 

Originally, there was a provision for regional committees for Punjab 
and Andhra Pradesh. Two Regional Committees for Punjab were set up 
by the President by the Punjab Regional Committees Order, 1957. One 
committee was for the Punjabi region and the other for the Hindi region. 
These committees continued to work for some time but the results were 
not satisfactory. In course of time, agitation for the creation of the 
Punjabi Suba became very strong and ultimately the Government of India 
decided to set up separate states of Punjab and Haryana. A Boundary 
Commission was appointed to demarcate the boundaries of the two states. 
It was under these circumstances that regional committees for Punjab were 
abolished. 

The Andhra Pradesh Regional Committee Order, 1958 provided that 
there shall be a regional committee for the Telangana region consisting of 
the members of the State Assembly who tor the time being represent the 
constituencies within that region. The Chief Minister and the Speaker 
shall not be members of the regional committee. Every Minister shall 
have the right to speak in and otherwise to take part in the proceedings 
of the regional committee but shall not, by virtue of such right, be entitl- 
ed to vote at any meeting of the regional committee, if he is not a member 
thereof. 

All scheduled matters, in so far as they relate to the Telangana re- 
gion, shall be within the purview of the regional committee to the extent 
and in the manner provided by the Order. ‘The scheduled matters are 
local-self-government, public health and sanitation, local hospitals and dis- 
pensaries, primary and secondary educaiion, regulation of admissions to 
the educational institutions in the Telangana region, prohibition of the 
consumption, except for medicinal purposes, of all intoxicating liquors and 
all drugs which are injurious to health, sale of agricultural lands, cottage 
and small scale industries, agriculture, co-operative societies, markets and 
fairs and development and economic planning within the framework of 
the general development plans and policies formulated by the State 
Legislature. : 

The Order provides that every bill affecting the Telangana region, 
which is not a money bill and contains mainly provisions dealing with 
any of the scheduled matters, shall, upon introduction in the Assembly, or 
if it has been introduced in and passed by the Council, upon transmis- 
sion to the Assembly, be referred to the regional committee for consider- 
ation and report to the Assembly. Any bill referred to the regional com- 
mittee may, if so recommended by it, be passed by the Assembly with such 


variations as may be necessary in its application to the Telangana re- 


gion. ‘The regional committee shall have power to consider and pass re- 
solutions recommending to the State Government any legislative or €x- 
ecutive action affecting the Telangana region with respect of any schedul- 
ed matter, the condition being that the executive action relates to general 
questions of policy and the legislative or executive action does not In- 


volve any financial commitment other than expenditure of a routine and 


incidental character. The Governor shall have special responsibility for 
securing the proper functioning of the yegional committee in accordance 
with the provisions of this Order. f 

In spite of the establishment of a regional committee for Telangana, 
the people were not satisfied with the arrangement and there has been : 
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very strong demand for the establishment of a separate state for Telangana. 
In order to meet some of the demands of the people, the Andhra Pradesh 
Regional Committee Order, 1958 was amended in March 1970. Accord 
ing to the amended order, the budget figures of income and expenditure 
shall be shown separately for the Telangana region and for the rest of 
the State. University education, medium and heavy industries have also 
been brought under the purview of the Regional Committee. Matters re- 
lating to methods of recruitment, principles to be followed in making ap- 
pointments to subordinate services and posts as also the issue of securing 
provision of adequate employment opportunities to the people of 
Telangana region in the State Government, quasi-Government in- 
stitutions, statutory authorities and corporate bodies in the region have 
been placed under the Regional Gommittee. While in the original order 
Provision was made for the Chief Minister to refer to the Governor matters 
on which there was a dispute between the Cabinet and the regional com- 
mittee, the amended order provides that the Chief Minister should first 
endeavour to arrive at an agreed conclusion by discussion with the Chair- 
man of the Regional Committee. If an agreement is not possible, the 
matter should be referred to the Governor. The amending order lays 
down that the State Government shall forward to the Regional Committee 
half-yearly reports of the progress of action taken on the recommendation 
of the Regional Committee and also periodical reports during the progress 
of implementation of the Central Government's decisions in matters re- 


lating to the integration of the services in the State consequent on the 
state’s reorganisation in 1956. 


_ The main object of the regional committees is to safeguard certain 
regional interests. However, its critics point out that the device of re- 
gional committees divides the spheres of jurisdiction of State Legislature 
into two water-tight compartments which it is not possible. Moreover, re- 
gional boundaries are bound to prove an obstacle in the way of the de- 
velopment of the country. ‘The regional committees are likely to become 
rivals of the State Legislatures and that is not desirable. In the words 
of Prof. Wheare, the notion of a commitice carries with it the idea of a 

body being in some manner or degree responsible or subordinate or 
answerable in the last resort to the body or person who set it up or com- 
mitted a power or duty to it. There is inherent in the notion of a com- 
mittce some idea of a derived or secondary or dependent status in form at 
least; it lacks original jurisdiction. It acts on behalf of or with responsi- 
bility to another body.” The regional committees are likely to create 
difficulties for the Governor. Being the head of a parliamentary form of 
Government, the Governor has to act according to the advice of the minis- 
ters.. However, in the case of regional committees, the Governor may be 


put in a difficult position in so far as his relations with the ministers are 
concerned. 


people of Telangana are not 
form of a regional committee. 


: ON ‘ hecessary for the successful working of a 
regional committee is lacking. It is still to be seen how the regional com- 
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CHAPTER XII 
STATE JUDICIARY 


Articles 214 to 287 of the Constitution deal with the State judiciary. 
Article 214 provides that there shall be a High Court for each State. Ac- 
cording to Article 215, every High Court shall be a court of record and 
shall have all the powers of such a court including the power to punish 
for contempt of itself. 

Every High Court shall consist of a Chief Justice and such other 
Judges as the President may from time to time deem it necessary to ap- 
point. But the Judges so appointed shall at no time exceed such maximum 
number as the President may, from time to time, by order fix in relation 
to that Court. 

Every Judge of a High Court shall be appointed by the President by 
warrant under his hand and seal after consultation with the Chief Justice 
of India, the Governor of the State and in the case of appointment of a 
Judge other than the Chief Justice, the Chief Justice of the High Court. 
A Judge shall hold office till the age of 62. However, he may resign his 
office earlier by writing to that effect to the President. He may be remov- 
ed from his office by the President in the manner provided for the removal 
of a Judge of the Supreme Court. The office of a Judge of a High Court 
shall be vacated by his being appointed by the President to be a Judge 
of the Supreme Court or by his being transferred by the President to any 
other High Court. 

A person shall not be qualified for appointment as a Judge of a High 
Court unless he is a citizen of India and has for at least 10 years held a 
judicial office in the territory of India, or has for at least 10 years been 
an advocate of a High Court in any State specified in the First Schedule 
or of two or more such courts in succession. 


According to Article 219, every person appointed to be a Judge of a 
High Court in a State shall, before he enters upon his office, take before 
the Governor of the State an oath of office in the prescribed form. 


Article 220 as amended by the Seventh Amendment of 1956 provides 
that no person who after 26th January, 1950, has held office as a perma- 
nent Judge of a High Court shall plead or act in any Court or before 
any authority in India except the Supreme Court and the other High 
Courts. : 

Article 221 provides that the Judges of the High Courts shall be paid 
such salaries as are specified in the Second Schedule. According to that 
Schedule, a Judge of a High Court is to get a monthly salary of Rs. 3,500. 
The Chief Justice is to get Rs. 4,000. Every Judge is to receive such re- 
asonable allowances to reimburse him for expenses incurred in travelling 
on duty within the territory of India and he is to be afforded such reason- 
able facilities in connection with travelling as the President may from time 
to time prescribe. The rights in respect of leave of absence, including 
leave allowances, and pension of the Judges of the High Court are govern- 
ed by the provisions which, immediately before the commencement of the 
Constitution, were applicable to the Judges of the High Court in the cor- 
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responding province. But these can be changed by a law of Parliament. 
However, neither the allowances of a Judge nor his rights in respect of 
leave of absence or pension shall be varied to his disadvantage after his 
appointment. 


The Indian Parliament passed in 1954, the High Court Judges (Con- 
ditions of Service) Act. According to this Act three kinds of leave is ad- 
missible to judges, viz., leave on full allowances, leave on half allowances 
and leave partly on full allowances and partly on half allowances. A leave 
account shall be kept for each judge showing therein the amount of leave 
due to him. 


Provision is made for pensions to judges of High Courts and scales 
have been fixed for the same. Special provision is made for those judges 
who are members of the Indian Civil Service. Extraordinary pensions 
are to be paid to those judges who suffer injury or die as a result of in- 
jury or violence. Gratuities and annual pensions have to be given to 
widows and annual pensions only to children. Two grades of judges are 
provided. The first grade is for the Chief Justice and the second grade 
for other judges. The maximum aggregate pension per annum is not to 
exceed Rs. 20,000 for the Chief Justice and Rs. 16,000 for other judges 
of the High Court. Even if a judge is not otherwise eligible to any pen- 
sion, but if he retires after 26th January, 1950, he has to be paid Rs. 6,000 
per annum as pension. 


The President may, after consultation with the Chief Justice of India, 
transfer a Judge from one High Court to any other High Court. When 
a Judge has been or is so transferred, he shall, during the period he serves 
as a judge of the other High Court, be entitled to receive, in addition to 
his salary, such compensatory allowances as may be determined by Parlia- 
ment by law and until so determined, such compensatory allowance as the 
President may by order fix. 


When the office of Chief Justice of a High Court is vacant or when 
any Chief Justice is unable to perform the duties of his office, those duties 
are to be performed by an acting Chief Justice who may be appointed for 


re Png by the President from the other judges of that High Court. 


; According to Article 224 as amended by the Seventh Amendment 
(1956), if by reason of any temporary increase in the business of a High 
Court or by reason of arrears of work therein, it appears to the President 
that the number of the Judges of that Court should be for the time being 
increased, the President may appoint duly qualified persons to be additional 
Judges of the Court for such period not exceeding two. years as he may 
specify. When any Judge of a High Court other than the Chief Justice 
is by reason of absence or for any other reason unable to perform the 
duurs of his office or is appointed to act temporarily as Chief Justice, the 
President may appoint a duly qualified person to act as a Judge of that 
Court until the permanent Judge, has resumed his duties. ` 


Article 224A provides that the Chief Justice of a High Court may 
at any time, with the previous consent of the President. request an Jer. 
son who has held the office of a judge of that Court or of a pier, Pigh 
Court to sit and act as a Judge of the High Court for that State and every 
such person so requested shall, while so sitting and acting, be entitled to 
such allowances as the President may by order determine and have the 
jurisdiction, power and privileges of, but shall not otherwise be deemed 
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to be, a Judge of that High Court. This power is to be exercised only 
with the consent of the person concerned. 


Powers of High Courts 


(1) According to Article 225, the jurisdiction of, and the law adminis- 
tered in any existing High Court, and the respective powers of the Judges 
thereof in relation to the administration of justice in the Court, including 
any power to make rules of that Court and to regulate the sittings of the 
court and of members thereof sitting alone or in division courts, shall be 
the same as immediately before the commencement of the Constitution. 
However, any restriction to which the exercise of original jurisdiction by 
any of the High Courts with respect to any matter concerning revenue 
was subject immediately before the commencement of the Constitution, 
shall no longer apply to the exercise of such jurisdiction. 


(2) According to Article 226, every High Court shall have power, 
throughout. the territories in relation to which it exercises jurisdiction, to 
issue to any person or authority, including in appropriate cases any Gov- 
ernment within those territories, directions, orders, or writs, including 
writs in the nature of Habeas Corpus, Mandamus, Prohibition, Quo War- 
ranto and Certiorari, or any of them, for the enforcement of the funda- 
mental rights and for any other purpose. The power conferred by Article 
226 to issue directions, orders or writs to any Government, authority or 
person may also be exercised by any High Court exercising jurisdiction 
in relation to the territories within which the cause of action, wholly or 
in part, arises for the exercise of such power notwithstanding that the 
seat of such Government or authority or the residence of such person is 
not within those territories. i 

(3) According to Article 227, every High Court shall have power of 
superintendence over all Courts and tribunals throughout the territories 
within its jurisdiction. The High Court may call for returns from such 
courts, make and issue general rules and prescribe forms for regulating 
the practice and proceedings of such courts, and prescribe the form in 
which books, entries and accounts shall be kept by the officers of any 
courts. The High Courts may also settle tables of fees to be allowed 
to the Sheriffs and all clerks and officers of such courts to attorneys, ad- 
vocates and pleaders. The previous sanction of the Governor shall be 
required for the exercise of the above powers by the High Court. The 
High Court, shall not have power to exercise the power of superinten- 
dence over any court or tribunal constituted by or under any law relat- 
ing to the Armed Forces. 

When an application is made under Article 227, it is not open to 
the High Court to examine the evidence and substitute its own decision 
for that of the court or tribunal below. The object of the Article is to 
enable the High Court to see that the inferior court or tribunal exercise 
its jurisdiction in accordance with the provisions of laws which it has to 
administer. Apart from this, the High Court has no business under 
Article 227 to examine the merits of the decision of the inferior tribunal 
and hold that the decision is not justified on the evidence before the 
tribunal. The power was not intended for the correction of mere errors 
but for interference in cases of non-exercise or illegal exercise of juris- 
diction. 

Reference may be made to some of the instances in which the High 
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Court can interfere in the exercise of its superintending power under 
Article 227 of the Constitution. Where the inferior court or tribunal 
has acted without jurisdiction and passed orders beyond its powers, the 
High Court may interfere. The refusal or failure to exercise jurisdic- 
tion on the part of the inferior court or tribunal may call for interference 
by the High Court in the exercise of its power of superintendence. Where 
an inferior court or tribunal has declined to entertain an application on 
the erroneous ground that the applicant had no locus standi to make it, 
the High Court can intervene and direct the inferior court to take up the 
application and dispose of the same according to law. Likewise, where 
the inferior court or tribunal has failed to decide a primary ground of 
relief, it commits a grave dereliction of duty which can be set right by 
the High Court in the exercise of its powers of superintendence. Where 
a court has without any legal justification refused to grant a protection 
order in favour of a person declared insolvent, it amounts to a failure of 


duty on the part of the court and the High Court can interfere under 
Article 227. 


If a conflict of jusisdictions arises between a civil court and a revenue 
court and there is no other remedy, the High Court can exercise its super- 
visory powers under Article 227 and direct the proper court to take up the 
suit and dispose of the same on merits. 


_ An illegal order staying a suit or other proceedings may be interfer- 
ed with by the High Court in the exercise of its supervisory power. Like- 
wise, where a court orders the stay of an\ execution sale and in doing so 
acts in disregard of the orders of the High Court, the order can be set 
aside by the High Court under Article 227, Where the trial court in- 
definitely postpones the trial of an issue of fact and such postponement 


is likely to result in the loss of material testimony, the High Court can 
interfere under Article 227. s 
\ 

High Court can intervene under Article 227 where the manner in 


sao the proceedings in the lower court have been conducted is con- 
rary to the principles of natural justice. 
party without that’ party being given an o 


where the pro- 
$ ti evidence of one 
the High Court can interfere under Article 
‘ € pproaches a\ question in an 
arbitrary and despotic manner and against all rules of ae leading to 

the Higa Comi can interfere under Arti- 
cle 2 victed on the evidence of a witness who 
is himself one of the Judges in the case, the High Court can interfere as 


justice. nd contrary to the principles of natural 


The High Court has jurisdiction to interfere under Article 227 where 


the inferior court or tribunal has passed a clearly illegal order or done a 
clearly illegal Act. Where the decision of the inferior tribunal proceeds 
on a wrong view of law and the question involved is of general import- 
ance, the High Court can interfere under Article 227. Where a convic- 
tion or other finding of a court or tribunal is patently wro ven on 
the facts found by it, the High Court can interf K rite 


ere under Article 227. 
According to Article 298 


i » if the High Court i i e 
pending in a court subordin z a a acra ames 


ate to it involves a substantial question of 
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law as to the interpretation of the Constitution the determination of 
which is necessary for the disposal of the case it shall withdraw the case 
and may either dispose of the case itself or determine the said question 
of law and return the case to the court concerned along with a copy of 
its judgment on that point. It is the duty of that court to give its judg- 
ment in accordance with the judgment of the High Court. 


According to Article 229, appointments of officers and servants of a 
High Court shall be made by the Chief Justice of the High Court or such 
other Judges or officer directed by him. However, the Governor of the 
State may by rule require that in certain cases no person not already attach- 
ed to the High Court shall be appointed to any office connected with it save 
after consultation with the State Public Service Commission. The condi- 
tions of service of officers and servants of a High Court shall be such as 
may be prescribed by rules made by the Chief Justice of the Court, or by 
some other judge or officer authorised by the Chief Justice to make rules 
for that purpose. The rules regarding salaries, allowances, leave or pen- 
sions require the approval of the- Governor of the State. The adminis- 
trative expenses of a High Court are a charge on the Consolidated Fund 
of the State. 


Article 230 provides that Parliament may by law extend the jurisdic- 
tion of a High Court or exclude the jurisdiction of a High Court from any 
State specified in the First Schedule. 


Article 231 puts restrictions on the powers of the legislatures of States 
to make laws with respect to jurisdiction of a High Court in a State having 
Jurisdiction outside that State. 


It is to be observed that originally the provision in the Constitution 
was that the judges of the High Courts were to hold office up to the age 
of 60. However, it was contended that as the age of retirement of the 
judges of the Supreme Court was 65, there was no justification for fixing 
the same for the High Court judges at 60. It was pointed out that there 
was no fundamental difference between the type of work to be done by 
the High Court or Supreme Court and also the conditions under which 
they worked. It is true that a few brilliant or sound judges of the High 
Court may go to the Supreme Court and continue to work up to 65 but 
while the number of the judges of the High Court who retired every year 
was very large, vacancies on the Supreme Court Bench were very few, 
practically negligible. Moreover, the fixation of 60 as the retirement age 
prevented the top men in the Bar from accepting appointments as judges 
of the High Courts. As a result of the criticism and demand from various 
quarters, the Constitution was amended and the retirement age for the 
judges of the High Court has now been fixed at 62. Even now, the de- 
mand is that it should be raised to 65. 


The restriction put on legal practice after retirement of the High 
Court judges has also been criticised. The original provision was to be a 
total ban on practice. The reason given was that if a judge was allowed 
to practice after retirement, “during the last years of his tenure, there 
might be a temptation to so behave as to attract practice after retirement.” 
Ultimately, it was decided that the judges of High Court after retirement 
should be allowed to practise in the Supreme Court and in all other High 
Courts except the one where they worked as judges. ` 


There is a lot of hue and cry with regard to the salaries of the High 
Court judges. It is contended that a salary of Rs. 3,500 a month for the 
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judges of the High Court is very low as compared with the average 
monthly income of a top-ranking advocate of a High Court. It is point- 
ed out that if the salaries are not raised, the top lawyers will not accept 
the judgeship of a High Court. It is not denied that every servant of 
the Government must be given an adequate salary so that he can do his 
work without any privation or want. However, it cannot be said that 
top men in the profession have not joined the High Court since 1950 
on account of the present scale of salaries. Even today there goes on a 
lot of competition for the judgeship of a High Court. In most cases, 
the best people are brought to the High Court. Moreover, a judgeship 
in a High Court must be considered by the lawyers of India as an oppor- 
tunity to serve the country and it cannot be said that they cannot live 
within Rs. 3,500 a month. No man in his senses will deny that the work 
of a High Court judge is much more easier than that of a top lawyer in 
the High Court. It does not involve so much strain and hence the plea 
of less money should not be repeated. The judges of the High Court 
enjoy a prestige and respect in society which is denied to most of the 
lawyers and that is the reason why people are happy to accept a judge- 
ship even if in some cases it brings a little less money. In this connec- 
tion, Dr. K. M. Munshi observed thus in the Constituent Assembly: “Ul- 
timately, the success of the court depends upon whether the distinction 
and prestige of a High Court judge is such as to attract talented people 
..-.If we invest the High Courts with the prestige they enjoy in Eng- 
land, I am sure talent will be drawn to this office whether the pension 
is meagre or adequate.” Moreover, it is not always true that the best 
lawyer is always the best judge and the qualifications of a good lawyer 
and that of a good judge must always remain different. 
District Judges 

According to Article 233, appointments of persons to be, and the 
posting and promotion of District Judges in any State shall be made by 
the Governor of the State in consultation with the High Court. A per- 
son not already in the Service of the Union or of the State shall only be 
pcan to re appointed a District Judge if he has been for not less than 
B P KEER or a Pleader and is recommended by the High Court 


Article 234 provides that appointment of persons other than District 


Judges to the judicial service of a State shall be 

e made by the Governor 
of the State in accordance with the rules made by him in dat behalf 
after consultation with the State Public Service Commission and with 
the High Court exercising jurisdiction in relation to such State. 


Control of High Courts 


x ee rie provides that the contro’ 
subordinate thereto including the posting and promoti nd the 
grant of leave to, Persons belonging to he judiciat SUNEN State and 
holding any post inferior to the post of District Judge shall be vested in 
the High Court. Nothing in this Article shall be construed as taking 
away from any such person any right of appeal, which he may have under 
the law, regulating the conditions of his service or as authorising the 
High Court to deal with him otherwise than in accordance with the con- 
ditions of his service prescribed under such law. 


l over District Courts and Courts 


According to Article 237, the Governor may by public notification 
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direct that the foregoing provisions and any rules made thereunder shall 
with effect from such date as may be fixed by him in that behalf apply in 
relation to any class or classes of Magistrates in the State as they apply 
in relation to persons appointed to the judicial service of the State, sub- 
ject to such exceptions and modifications as may be specified in the noti- 
fication. 

The Law Commission has made many recommendations with regard 
to the subordinate judiciary. In order to attract capable young graduates 
to the judiciary it is suggested that an All-India Judicial Services should 
be created and this should man forty per cent of the posts in the State 
Judicial Service—Class I. Officers for this Service should be selected by 
means of an all-India competitive examination on the lines of the Indian 
Administrative Service examination. Candidates for this service should 
be Law Graduates between the ages of 21 and 25 years. They should 
offer at least two optional papers in Law. No minimum period .of 
practice at the Bar should be insisted upon. The pay scales of Judicial 
Officers should be uniform in all the States. Promotions should not be 
on the basis of mere seniority. The age of retirement should be raised 
to 58. The retired officers should not be allowed to accept, any employ- 
ment under the Government. A 

The Law Commission -has also recommended that court fees should 
be reduced and those should be merely nominal as is the case in the 
United States. It is contended that civil litigants should not be made to 
pay for the cost of administration of criminal justice. As in the case of 
England, the cost of the judiciary should be a charge on the general tax- 
payer. No Court fee should be charged on items like certified copies, 
admission of exhibits, etc. SI si 

The Law Commission has emphasised the necessity of making some 
uate legal aid. It has recommended the adoption of 
a system of legal aid on the lines prevalent in England. It has suggested 
that the members of the legal profession should take steps to do some 
work on a voluntary basis. The Law Commission has recommended the 
employment of a lawyer at State expenses for accused persons without 
means tried by a Court of Session and to accused persons without means 
at the time of the final hearing of a jail appeal which has been admitted. 
A person who does not own property worth more than Rs. 1,000 may be 
allowed to institute a civil suit as a pauper and to defend a suit or other 
proceedings as a pauper. The Rules of the High Courts should give 
powers to the High Courts and subordinate courts to provide, in proper 
cases, counsel to the poor litigants. 

It cannot be denied that at present there is a great delay in the dis- 
posal of cases. “Justice delayed is justice denied.” The delay in disposal 
of the cases is due to many factors, such as increase in the population and 
the resultant litigation, the enactment of a large number of laws which 
provide for cases being taken to courts, petitions for the enforcement of 
fundamental rights, petitions with prayers for the issuing of various kinds 
of writs, etc. Some High Courts have increased the number of working 
days in order to dispose of more cases. It is also suggested that the num- 
ber of appeals allowed at present should be reduced and this will help 
the reduction of work of the courts. It is also suggested that the creation 
of administrative tribunals can reduce the work of the courts. However, 
it appears that the only effective method of solving the problem is to in- 
crease the number of judges. They alone can clear the arrears and also 


provision for adeq 
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check them from arising in the future. The reduction in the number of 
appeals is not desirable, as there is every possibility of injustice jase 
done in most of the cases. Judges are likely to be careless in their 

and if there is no pee for appeal, there is no safeguard for getting | 
justice and this is thing to be avoided at all costs. At one time, the 
Government was serious about the appointment of a large number of ad- 
ministrative tribunals, but it appears that at present the old zeal seems 
to have cooled down. That is probably due to the fact that it is felt 
that. better justice can be given to the people through the machinery of 
ordinary courts than through administrative tribunals. 
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CHAPTER XIV 
UNION TERRITORIES 


The Constitution of India which cume into force on 26th January, 
1950 provided for four kinds of states, viz, Part A States, Part B States, 
Part C States and Part D States. Part A states were the former provinces 
of British India. Part B states included the former Indian states, Part 
© states were those territories which were centrally administered, Demo- 
cratic responsible governments were set up in Part A and Part B states. 
As regards Part C states, there was a lot of agitation for the establishment 
of responsible government. Deshbandhu Gupta played a leading role in 
this matter. As a result of the efforts of the interested parties, Parlia- 
ment passed a law known as Part C States Act, 1951. It received the 
assent of the President on 6th September, 1951. It was repealed with 
effect from Ist November, 1956 as required by the States Reorganization 
Act, 1956. The Government of Part C States Act, 1951 applied to the 
States of Delhi, Ajmer, Bhopal, Coorg, Himachal Pradesh, Vindhya Pra- 
desh, Bilaspur, Kutch, Manipur and Tripura. It provided for a Legis- 
lative Assembly, Council of Ministers and a Council of Advisers in Part 
III states. There was to be a Legislative Assembly whose total member- 
ship varied from state to state. Every State Assembly was allowed to 
make laws in respect of the matters given in State List or Concurrent 
List. However, the Assembly of Delhi was not given control over public 
order, police, Municipal Committee, Improvement Trust, etc. The mini- 
sters were to be responsible to the legislature and the Chief Commis- 
sioner was to preside over their meetings. The President of India was 
given the authority to set up a Council of Advisers for Kutch, Manipur 
and Tripura. 

A radical change was made in the Constitution as a result of the 
recommendations of the States Reorganization Commission. Jt was point- 
ed out that there were three alternatives before the Commission. One 
course was to recommend the continuance of Part C states and give them 
the same status as Part A states. The second alternative was to allow the 
‘status quo to continue. The third alternative was to abolish the Part IH 
‘states and merge them with the neighbouring states. The Commission 
consideréd fully all the alternatives and observed: “Separated from each 
other by long distances they have greater economic, linguistic and cultu- 
ral affinities with the neighbouring States than with each other. Politi- 
cally, economically and educationally, they are in varying phases of deve- 
lopment. Even in the constitutional field, they do not follow a uniform 
pattern in that some of them have legislatures and ministries and other 
only advisory councils. Two are administered through Lieutenant-Gov- 
ernors and the remaining through Chief Commissioners.” After thorough- 
ly considering the problem, the Commission observed: “The position is 
that there is a general consensus of opinion that the existing set-up of 
the Part C states is unsatisfactory. The solution suggested by the official 
representatives of the Part C States, namely, a constitutional status which 
is identical with that of Part A States will only remove the constitutional 
anomalies. These small units will still continue to be economically un- 

- balanced, financially weak, and administratively and politically unstable. 
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“The democratic experiment in these States, wherever it has been 
tried, has proved to be more costly than was expected or intended and 
this extra cost has not been justified by increased administrative efficiency 
or rapid economic and social progress. Quite obviously, these states can- 
not subsist as separate administrative units without excessive dependence 
on the Centre, which will lead to all the undesirable consequences of 
divorcing the responsibility for expenditure from that for finding the 
resources. 


“Taking all these factors into consideration, we have come to the 
conclusion that there is no adequate recompense for all the financial, 
administrative and constitutional difficulties which the present structure 
of these States presents and that, with the exception of two, to be cen- 
trally administered, the merger of the existing Part G States with the ad- 
joining States is the only solution of their problems.” 


The view of the Commission was that there should be only two cate- 
gories of units in the Indian Union. To the first category were to be- 
Jong territories which for vital strategic or other considerations could not 
be joined to any of the states and were therefore to be centrally admini- 
stered. Their recommendation was accepted and the States Reorganiza- 
tion Act, 1956 provided for 14 States and 6 Union Territories. The 
number of Union Territories was added to later on. 


Part VIII of the Constitution deals with the administration of Union 
Territories. Article 239 as amended up to date provides that save as 
otherwise provided by Parliament by law, every Union Territory shall be 
administered by the President acting to such extent as he thinks fit, 
through an administrator to be appointed by him with such designation 
as he may specify. In some Union Territories, the administrator is call- 
ed the Lieutenant-Governor and in some the Chief Commissioner. Arti- 
cle 239 also provides that the President may appoint the Governor of a 
state as the Administrator of an adjoining Union Territory and where it 
is done, the Governor shall exercise his functions as Administrator inde- 
pendently of his Council of Ministers, 


Article 239-A_ provides that Parliament may by law create for any of 
the Union Territories of Himachal Pradesh, Manipur, Tripura, Goa, 
Daman and Diu and Pondicherry a body, whether elected or partly nom- 
inated and partly elected, to function as a legislature for the Union terri- 
tory, or a Council of Ministers or both with such constitution, powers and 
functions, in each case, as may be specified in the law. Any such law 
shall not be deemed to be an amendment of the Constitution for pur- 
poses of Article 368 notwithstanding that it contains any provision which 
amends or has the effect of amending the Constitution. 


Article 240 provides that the President may make regulations for the 
peace, progress and good Government of aie Union Getter of the 
Andaman and Nicobar Islands, the Laccadive, Minicoy and Amindivi 
Islands, Dadra and Nagar Haveli, Goa, Daman and Diu and Pondicherry. 
When a body is created under Article 239-A to function as a legislature 
for the Union Territory of Goa, Daman and Diu or Pondicherry, the 
President shall not make any regulation for the peace, progress and good 
Government of that Union Territory with effect from the date appoint- 
ed for the first meeting of the legislature. Any regulation so made may 
repeal or amend any Act made by Parliament or any existing law which 
is for the time being applicable to the Union Territory and, when pro- 
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to be a High Court for all or any of the purposes of 
In pursuance of this provision, the Hi Court of Delhi has been set up. 
Every High Court exercising jurisdiction immediately before 19th Octo- 
ber, 1956 in relation to any Union Territory shall continue to exercise 
such jurisdiction in relation to that territory. However, changes can be 
made later on. 


CHAPTER XV 
REORGANISATION OF STATES 


Before the independence of India, there were a large number of 
States in the country. Some of them were big and the others small. 
They were in various Stages of development. The Government of India 
exercised paramountcy over them through its Political Department. The 
Indian rulers did not like the growth of political consciousness in the 
country and were terribly afraid that with the disappearance of the British 
Rule in India, they themselves might be swept away by the current 
nationalism. When the Butler Committee was appointed, the theory of 
direct relationship with the Crown was put forward on their behalf. It 
Was contended that the Indian Princes had nothing to do with the Gov- 
ernment of India and they had their direct relations with the British 
Government in England. Provision was made in the Government of 
India Act, 1935, for the accession of the Indian States into the Indian 
Federation. However, nothing came out of it on account of the outbreak 
of the Second World War. With a view to get the maximum help from 
the Indian Princes, the Government of India assured them that no settle- 
ment will be made with the nationalist elements in the country without 
their approval. This state of affairs continued throughout the Second 
World War, and no change was made till the arrival of the Cabinet Mis- 
sion in 1946, 


The Cabinet Mission scheme did not deal with the details of the 
problem of the States. The representation of the States in the Constitu- 
ent Assembly, the stages at which their Tepresentatives were to participate 
m its work, the position of the States in the future Union and other 
questions were left to be settled by negotiation in the future between the 
Princes on one side and the Constituent Assembly and the major politi- 
cal parties in India on the other. The Committee set up by the Consti- 
tuent Assembly to negotiate with the States and the negotiating Com- 


sembly. 


_ The Indian Independence Act, 1947, provided that the Suzerainty of 
His Majesty over the Indian States lapses, and with it all treaties ‘and 
agreements in force on that date. As a result of this provision, the In- 
dian States became completely independent and the Governments of 
India and Pakistan did not inherit the rights or authority of the former 
Government of India. The Act did not attempt a solution of the pro- 
blem of the States, and left the same to be tackled by the new Aiiseifskcie? 
However, the authors of the Act did not contemplate that the Indian 
States would become independent States as such and thereby disrupt the 
unity of India. Sir Hartley Shawcross, Attorney-General ‘of England, 
observed thus in Parliament: “We do not Propose to recognize the States 
as separate international entities on August 15.” Mr, Atuee, Prime Minis- 
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ter of England, also observed thus: “A feature running through our re- 
lations is that they (the States) have received no international recognition 
‘of independence of India as a whole. With the ending of these treaties 
and agreements, the States regain their independence. But they are 
part of geographical India and their Rulers and people are imbued with 
a patriotism no less great than that of their fellow Indians in British 
India. It would be, I think, unfortunate if owing to the severance of 
their paramountcy relations with the Crown they were to become islands 
‘cut off from the rest of India. The termination of their existing relation- 
ship need have no such consequences, In fact, already a number of States 
have declared their willingness to enter into relationship with the new 
Dominions and some have been represented in the Constituent Assembly 
of India, It is the hope of His Majesty’s Government that all the States 
will in due course find their appropriate place with one or the other 
Dominion within the British Commonwealth.” 


Before we discuss the manner in which the problem of the States was 
tackled by the Congress after the June 3 Plan, it is desirable to refer to 
the policy of the Congress before 1947. At the Haripua session of the Con- 
gress in 1938, the following resolution was passed: “The Congress stands 
for the same political, social and economic freedom in the States as in 
the rest of India and considers the States as integral parts of India which 
cannot be separated. The Purna Swaraj or Complete Independence, 
which is the objective of the Congress, is for the whole of India inclusive 
of the States, for the integrity and unity of India must be maintained in 
freedom as it has been maintained in subjection. The only kind of 
Federation that can be acceptable to the Congress is one in which the 
States participate as free units enjoying the same measure of democratic 
freedom as the rest of India. The Congress, therefore, stands for full 
responsible Government and the guarantee of civil liberty in the States 
and deplores the present backward conditions and utter lack of freedom 
and suppression of civil liberties in many of these States.” 


The result of the new policy was the fusion of the freedom move- 
ment in the States and Provinces. 


On 15th June, 1947, All-India Congress Committee laid down its 
policy towards the Indian States. The Princes who had not already 
joined the Constituent Assembly were invited to do the same and “co- 
operate in the building of the constitutional structure of free India in 
which the States will be equal and autonomous sharers with other units 
of the Federation.” The Congress also urged the States to hasten pro- 
gress towards responsible Government “so as to keep in line with the 
fast changing situation in India and at the same time to produce con- 
tentment and self-reliance in their people. The Congress rejected the 
claim of the Princes to become independent. It claimed for the people 
of States the dominant voice in decisions concerning them, The Con- 
gress Resolution stated thus: “The AJLCC. cannot admit the right of 
any State in India to declare its independence and to live in isolation 
from the rest of India. That would be a denial of the course of Indian 
history and of the objectives of the Indian people today. 


“The ALG. trusts that the rulers of the States will appreciate fully 
the situation as it exists to-day and will in full co-operation with their 
people enter as democratic units in the Indian Union, thereby serving the 
cause of their own people as well as of India as a whole. 
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“The Committee does not agree with the theory of paramountcy as 
enunciated and interpreted by the British Government, but even if that 
is accepted the consequences that follow from the lapse of that para- 
mountcy are limited in extent: The privileges and obligations as well 
as the subsisting rights as between the States and the Government of 
India cannot be adversely affected by the lapse of paramountcy. The 
rights and obligations have to be considered separately and renewed or 
changed by mutual agreement. The relationship between the Govern- 
ment of India and the States would not be exhausted by the lapse of para- 
mountcy. The lapse does not lead to the independence of the States. 
Both from the point of view of the spirit underlying the Memorandum 
of May 12, and the Statement of 16th May, 1946, as well as the acknow- 
ledged rights of the people all over the world to-day, it is clear that the 
people of the States must have a dominating voice in any decision regard- 
ing them. Sovereignty, it is admitted, resides with the people and if 
paramountcy lapses resulting in the ending of the relationship of the 
States to the Crown, the inherent tights of the people are not affected 
thereby for the worse,” 


On that occasion Pt. Nehru pointed out that the claim of the States 
to independence could not be sustained as’ independence did not depend 
on a mere declaration by a State but rested fundamentally on recognition 
by other States. The lapse of paramountcy of the British Crown did not 
make the Indian States independent. To quote him, “There is certain 
inherent patamountcy in the Government of India, which cannot lapse-- 
inherent Paramountcy in the dominant State in India must remain be- 


mous partners in it or accept the paramountcy of the Indian Union as they 
could not live in a void. “There was no third way out of the situation— 


to have eir agreements with any ' Foreign Power, “ i 
anything to happen in India in any State Srhich affects y ora ae 
security of India either in relation to defence arrangements or in relation 
he Nes ain es Foreign Powers.” Pt. Nehru concluded with the following 
eu 8 “3 should like to say and other countries to know that we shall 

cognize the independence of any State in India, further that any 


recognition of any such indepe: i i 
e Es sei ependence by any Foreign power will be con- 


Accession of States 


C were require- 
e subjects of defence, foreign 
rehire. their autonomy was to 
I } ade it clear to the Princes that 
1t was not the desire of the Congress “to interfere in any manner in the 
domestic affairs of the States,” He also appealed to the patriotism of 
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Indian Princes thus: “We are at a momentous stage in the history of 
India. By common endeavour we can raise the country to a new great- 
ness while lack of unity will expose us to fresh calamities. I hope the 
Indian States will bear in mind that the alternative to co-operation in the 
general interest is anarchy and chaos which will overwhelm great and 
small alike in common ruin if we are unable to act together in the mini- 
mum of common tasks. Let not the future generations curse us for having 
had the opportunity but failed to turn it to our mutual advantage. In- 
stead let it to be our proud privilege to leave a legacy of mutually bene- 
ficial relationship which would raise this Sacred Land to its proper 
place among the nations of the world and turn it into an abode of peace 
and prosperity.” Addressing the Chamber of Princes on 20th July, 
1947, Lord Mountbatten also endorsed the appeal of Sardar Patel and 
advised the Indian States to accede to one or the other of the Dominions 


handle them in the future. Communications were a means of maintain- 
ing the life-blood of the whole sub-continent. The three subjects were 
such which could be left to be handled on their behalf “for their con- 
venience and advantage by a larger organization.” Lord Mountbatten 
also stressed the factors that were to be taken into consideration by the 
States while acceding to any Dominion. “There are certain geographi- 


its internal autonomy or independence. My scheme leaves you with 
all the practical independence that you cannot possibly use and makes 
you free of all those subjects which you cannot possibly manage of your 
own. You cannot run away from the Dominion Government which is 
your neighbour any more than you can run away from the subjects for 
whose welfare your are responsible.” 

The net result of all the efforts was that by 15th August, 1947, with 
the exception of Junagadh, Hyderabad and Kashmir, as many as 136 
salute and fully jurisdictional States acceded to the Indian Union. On 
15th August, Lord Mountbatten paid the following tribute to Sardar 
Patel: “Thanks to that far-sighted statesman, Sardar Vallabhbhai Patel, 
Minister in charge of the States Department, a scheme was produced 
which appeared to me to be equally in the interests of the States as of 
the Dominion of India. It is a great triumph for the realism and sense 
of responsibility of the rulers and the governments of the States as well 
as for the Government of India that it was possible to produce an In- 
strument of Accession, which was equally acceptable to both sides, and 
one moreover so simple and straightforward that within less than 3 
weeks, practically all the States concerned had signed the Instrument of 


Accession.” 


Junagadh 
Junagadh was an important state in the group of the Kathiawar 
states. It was bounded by other Indian states except the South and South- 
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west where the Arabian Sea lies. This state had no geographical conti- 
guity with Pakistan. The distance between Port Veraval of Junagadh and 
Karachi is about 300 miles. The area of the state was 3,337 square miles. 
and its population according to the census of 1941 was 6,70,719. More 
than 80% of the people were Hindus. There were many islands of the 
Junagadh state in the states of Gondal, Bhavnagar and Navanagar. Parts 
of the states which had acceded to India were interspersed with Junagadh 


Indian system. The railway police, telegraphs and telephones were ad- 
_Ministered by the Government of India. The Nawab of the state lived a 
life of luxury and his chief pre-occupation in life was dogs of which he 


_ ‘There was speculation that Junagadh was going to join Pakistan and 
the Nawab took pains to contradict it, The following press note was. 
issued by the Government of Junagadh on 11 April 1947: “What 
Junagadh pre-eminently stands for is the solidarity of Kathiawar and would 
welcome the formation of a self-contained group of Kathiawar States. Such 
a group while providing for the autonomy and entity of individual States 
and their subjects would be a suitable basis for co-operation in matters 
ef common concern generally and co-ordination where necessary.” A 
similar repudiation was issued on 22 April, 1947. 


Sir Shah Nawaz Bhutto, a Muslim League politician of Karachi, was. 
appointed a member of the State Council of Ministers of Junagadh. In: 
May 1947, he was appointed the Dewan of the state. The Nawab of 
Junagadh came under the influence of the Muslim League. 


The Goyernment of India sent an Instrument of Accession to the 
Nawab of Junagadh for his signatures. On 13 August, 1947, Sir Shah 
Nawaz sent the reply that the matter was under consideration. In spite 
of it, the Government of Junagadh issued the following communique om 
15 August, 1947, announcing her accession to Pakistan: “The Govern- 
ment of Junagadh has during the past few weeks been faced with the pro- 
blem of making its choice between accession to the Dominion of India 
and accession to the Dominion of Pakistan. It has had to take into very 
careful consideration every aspect of this problem. Its main pre-occupation 
has been to adopt a course that would, in the long run, make the largest 


Government of the State has decided to accede to Pakistan and hereby 
announces its decision to that effect. The State is confident that its de- 


cision will be welcomed by all loyal subjects of the State who have its real 
welfare and prosperity at heart.” 


The Government of Junagadh did not communicate to the Govern- 
ment of India the fact of its accession to Pakistan. There was a lot of 
correspondence between the Governments of India and Pakistan about 
Junagadh and ultimately on 13 September, 1947, the Government of Pakis- 
tan informed the Government of India that she had accepted the accession 
of Junagadh to Pakistan and also signed a Standstill Agreement. There 
is no doubt about the fact that there were prolonged secret negotiations 
between the Nawab and the Dewan on the one hand and the Government 
of Pakistan and Mr. M. A. Jinnah on the other. When the Nawab and 
the Dewan ran away from the state, many letters fell into the Rands of 
the Government of India and in one of those letters, it was stated that Sir 
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Shah Nawaz Bhutto had written to Mr. Jinnah about the interview he 
granted him on 16 July, 1947 in which Mr. Jinnah had advised the Nawab 
to keep out under any circumstances until 15 August. There was also a 
reference to the assurances.of Mr. Jinnah that he would not allow 
Junagadh to starve as “Verayitiis not far from Karachi.” There was also 
the following passage in ong-ha those letters: “Junagadh stands all alone 
surrounded by Hindu rule: ritories and British Indian Congress pro- 
vinces. We are of course connected by sea with Pakistan. If geographi- 
cal position by land was fairly ¢onsidered, Kutch, Jamnagar and other ter- 
ritories adjoining Junagadh geographically should be considered connected 
with Pakistan as they once in the past actually formed part of Sind. 
Though the Muslim population of Junagadh is nearly 20% and non- 
Muslims form 80 per cent, 7 lakh Muslims of Kathiawar survived because 
of Junagadh. I consider that no sacrifice is too great to preserve the 
prestige, honour and rule of His Highness and to protect Islam and the 
Muslims of Kathiawar.” 


The accession of Junagadh to Pakistan was condemned by the rulers 
of the other states of Kathiawar. Jam Saheb of Nawanagar and the rulers 
of Bhavnagar, Dhrangadhra, Morvi, Porbandar, Gondal and Wankaner 
sent their protests. The reply of the Nawab was in these words: “The 
Indian Independence Act did not and does not require a ruler to consult 
his people before deciding: on accession. I think we are making an un- 
necessary fetish of the argument of geographical contiguity. Even then, 
this is sufficiently provided by Junagadh’s sea coast with several ports 
which can keep connection with Pakistan.” 


The Jam Saheb of Nawanagar told the Government of India that if 
the latter did not take immediate and effective steps to protect the other 
Kathiawar states, the people would lose all faith in the Government of 
India. ‘There were also rumours that Pakistan had offered to give mili- 
tary assistance to Junagadh. On 17 September, 1947, the Government of 
India decided to disperse around Junagadh troops of the acceding states. 
However, there were strict orders that the State of Junagadh was not to, 
be occupied, On 24 September, 1947, the Government of India decided 
that a brigade should be suitably dispersed in Kathiawar to protect the- 
states which had acceded to the Indian Union. It was also decided to send 
troops to the states of Mangrol and Babariawad. On September 25, 1947, 
the Prime Minister of Pakistan sent a telegram to the Government of 
India in which it was asserted that the Nawab of Junagadh had every right 
to accede to Pakistan regardless of the territorial location of his state. 


The situation in Junagadh was deteriorating day by day. More tham 
a lac of Hindus ran away from the state of Junagadh. Law and order in 
the whole of Kathiawar practically collapsed, It was at this stage that 
the Congress leaders of Kathiawar announced in Bombay on 25 September, 
1947, the establishment of a provisional Government (Arzi Hakumat) of 
Junagadh. The provisional Government consisted of 6 members with 
Samaldas Gandhi as President “with all power, authority and jurisdiction 
heretofore vested in and exercised by the Nawab of Junagadh prior to 15 
September, 1947.” When Samaldas Gandhi and his colleagues journeyed’ 
from Bombay to Rajkot, they were greeted by large crowds at the wayside 
railway stations. They set up their headyuarters at Rajkot and enrolled a 
large number of volunteers. Junagadh troops entered the State of Mangrol 
which had acceded to the Dominion of India. It was then decided to send 
Indian troops to occupy the State of Mangrol. It was found that the 


Khan of Manavadar was arresting local ieaders and harassing the people. 
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In order to prevent a flare up in the state, that state was also taken over 
on 22 October, 1947. i ” 


When the Nawab of Junagadh’ found that help from. Pakistan was 
not enough to keep him on the throne, he ra Way from the state towards 
the end of October 1947. He took with) "Cm! to Karachi not only the 
members of his family but also all his.jew Sry and all the available cash 
in the state treasury. Although the Nawab ram away, Sir Shah Nawaz 
continued as Dewan of the state of Juna a. On 27 October, 1947, Sir 
Shah Nawaz wrote the following letter to Mr. Jinnah: “Our principal 
sources of revenue, railways and customs, have gone to the bottom. Food 
situation is terribly embarrassing though Pakistan has come to our rescue 
with a generous allotment of foodgrains. There has been a harsh treat- 
ment of Muslims travelling on Kathiawar railway lines who have been 
subjected to several kinds of hardships and humiliations, Added to this, 
His Highness and the royal family have had to leave because our secret 
service gave us information in advance of serious consequences to their 
presence and safety. Though immediately after accession, His Highness 
and myself received hundreds of messages chiefly from Muslims congratulat- 
ing us on the decision, today our brethren are indifferent and cold. 
Muslims of Kathiawar seem to have lost all enthusiasm for Pakistan.” 
Again, “No doubt Your Excellency’s Government offered us seven com- 
panies of Crown Police but we felt that if they were to come and be con- 
fronted by the vast enemy forces arrayed against us it would be sheer wast- 
age of human material and equipment. The situation has therefore so 
worsened that responsible Muslims and others have come to press me to 
seek a solution of the impasse. I do not wish to say much more, My 
Senior Member of Council, Capt. Harvey Jones, must have apprised you 
of the serious state of things. The question is delicate but I feel it must 
be settled honourably to the satisfaction of all, It is impossible for me 
to court any further bloodshed, hardship and persecution of loyal people. 
Myself I do not mind what suffering is imposed on me but I do not wish 
to take the responsibility any further if it can be avoided for thousands of 
He eee one ould therefore suggest that you immediately 

erence i ini 
cide the Junagadh Paine € representatives of the two Dominions to de- 


Finding his position precarious, Sir Shah Naw iati 
‘ > 7 ` az opened negotiations 
T icine Gandhi on 7 November, 1947 dough Captain Harvey 
Jones, Senior Member of the Junagadh State Council, requesting Samaldas 


fave pg at that time was the Regional Commissioner, Western India and 
ujarat States. It was under these circumstances that Mr. Buch took over 
the administration of Junagadh on 9 November, 1947. Sir Shah Nawaz 


As soon as normal conditions were restored the Gov dia 
arranged a referendum of the people of Junagadh with cane E faa 
tion of accession. Shri C. B. Nagarkar, I.CS., supervised the referendum 
which took place on 20 Februa » 1948. Out of a total of 2,01,457 re- 
gistered voters, 1,90,870 exercised their right of vote. Only. 91 voters 
voted for accession to Pakistan. A referendum was also held in the States 
of Mangrol, Manavadar, Babariawad, Bantwa, and Sardargarh Out of 
51,434 votes cast for all these States, only 39 voted for accession to Pakis- 
tan. It was in this way that the problem of Junagadh was solved 
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Hyderabad 


Geographically, Hyderabad occupied a pivotal position in the heart 
of India. ‘This State was surrounded by the Central Provinces in the 
North, Bombay in the West and Madras on the East and South. Its 
population was nearly 60 million and the annual revenue was Rs. 26 
crores. Its area was more than 82,000 sq. miles. It had its own coinage, 
paper currency and stamps. Although the Hindus formed more than 85% 
of the total population of. Hyderabad, their representation in the Civil 
Services and the army was practically nil and the Government machinery 
was a monopoly of the Muslims. Although it was a very important State, 
it was not given any privileged position by the British Government. The 
latter asserted its right to intervene in its affairs whenever it considered 
to be necessary. After the announcement of 3rd June, 1947 plan by the 
British Government, the Nizam of Hyderabad issued a firman dadiatine his 
intention not to send his representatives to the Constituent Assembly of 
either India or Pakistan. He made it clear that after 15 August, 1947, he 
would be a completely independent sovereign ruler. The intention of 
the Nizam was to make Hyderabad a Dominion of the Commonwealth of 
Nations. 

On July 11, 1947, the Nizam sent a delegation to Delhi to meet Lord 
Mountbatten. One of the members of the delegation was Sir Walter 
Monckton. ‘The discussions centred round three points: the retrocession 
of Berar to the Nizam, the grant of Dominion Status to Hyderabad and 
the accession of the State of Hyderabad to the Indian Union. The dele- 
gation was told that it was not possible to hand over Berar to the Nizam, 
The delegation was also told that it was not possible to grant Dominion 
Status to Hyderabad. The members of the delegation went to the extent 
of saying that if the Nizam was pressed hard, he might join Pakistan. The 
delegation was told that the Government would not enter into a Stand- 
still agreement without the State of Hyderabad acceding to India, The 
Nizam asked for two months to consider his position and that time was 
allowed to him. Lord Mountbatten was hopeful that ultimately Hydera- 


bad would accede to India. 
On 8 August, 1947, the Nizam wrote to Lord Mountbatten that he 


could not think of bringing Hyderabad into an organic Union with either 
India or Pakistan. He was, however, prepared to enter into a treaty with 
dards so far as railway com- 


India which would conform to all-India stan E 
munications were concerned. Hyderabad would also contribute an agreed 


number of troops for the defence of India. He was prepared to conduct 
the foreign policy of his State in general conformity with the foreign policy 
of India. All this was to be done on the condition that in the event of a 
war between India and Pakistan, Hyderabad would remain neutral. 
Hyderabad was also to have the right to appoint Agents-General wherever 
is thought fit. There was also to be a provision in the treaty that if India 
seceded from the British Commonwealth, Hyderabad was free to review 
the situation de novo. Sir Walter Monckton resigned as Constitutional 
Adviser to the Nizam as there was a violent attack upon him in the Hydera- 
bad press but he was persuaded to continue by Lord Mountbatten. 

The suggestion of Sir Walter. Monckton was that the Nizam could 
be persuaded to enter into a treaty provided the term “Instrument of 
Accession” was substituted by the term “Articles of Association.” How- 
ever, this was not acceptable to Sardar Patel who insisted on the Nizam 
acceding to the Dominion of India. His view was that if the Nizam was 
given a special treatment, that would be misinterpreted by the rulers of 
the Indian States who had already acceded to the Dominion of India. The 
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view of Sardar Patel was that the Nizam must refer the question of acces- 
sion to the people of his State and act according to their decision. Lord 
Mountbatten offered to the Nizam to haye the referendum under the super- 
vision of British Officers. However, that offer was rejected by the Nizam. 
On 18 September, 1947, the Nizam wrote that short of accession, Hydera- 
bad was ready and willing to enter into a treaty of association with India. 
At the same time, the Nizam contacted Mr. M. A. Jinnah with a view to 
secure the services of Sir Zafrullah Khan as the President of his Executive 
Council. However, he was not successful in that. The Nizam pointed out 
to the Government of India that if Hyderabad acceded to the Dominion 
of India, the Muslims who formed about half the population of Hydera- 
bad city would not tolerate it and they would create such a trouble as 
would not be possible to control. Sir Walter Monckton wrote to Lord 
Mountbatten that the attitude of the Nizam had stiffened and he was not 
prepared to reconsider the question of accession. He would prefer the 
negotiations to break down rather than accept accession, That was due 
to the influence of Pakistan on the Nizam and the latter wanted him to 
go to Karachi to have an interview with Mr. Jinnah. 


There were protracted negotiations in which Sir Walter Monckton 
and Sir Sultan Ahmed, besides others, participated. Ultimately, drafts 
were prepared which were acceptable to the Government of India and the 
delegation sent by the Nizam. Those drafts were taken by the delegation 
to Hyderabad on 22 October, 1947, for the approval of the Nizam with the 
ies that they would come back on 26 October, 1947. The Nizam re- 
erred the matter to his Executive Council for advice and the Executive 
Council advised the Nizam to accept those drafts. The Nizam approved 
the decision of the Executive Council but postponed the signing of the 
agreement till 26 October, 1947. At about 3 o'clock in the morning of 26 
October, 1947, a crowd estimated at about 25,000 to 30,000 surrounded the 
houses of Sir Walter Monckton, Nawab of Chhattari and Sir Sultan 
Ahmed. They shouted that the delegation would not go to Delhi. The 
result was that the Nizam ordered that the delegation should not go to 
Delhi. The advice of Kasim Razvi to the Nizam was that as the hands of 
the Indian Union were full with other problems, they would not be able 
to take action against Hyderabad and the Nizam could afford not to accede 
to the Indian Union. Although Sir Walter Monckton, Sir Sultan Ahmed 
and the Nawab of Chhattari suggested to the Nizam that the advice of 
Kasim Razvi was likely to lead to disaster, the Nizam was inclined to listen 
to Kasim Razvi and hence all of them tendered their resignations. The 
Nizam sent a letter to Lord Mountbatten in which he said that if negoti- 
ations with the Government of India broke down, he would immediately 
negotiate and conclude an agreement with Pakistan. As a matter of fact, 
the Nizam had already sent two persons to Karachi and they had come 
back with a reply from Pakistan. Lord Mountbatten was very unhappy 
about the change in the attitude of the Nizam, He did not like the re- 
placement of the old delegation by a new one. He told the members of 
the new delegation that it was not wise on the part of the Nizam to 
threaten to conclude a Stand-still Agreement with Pakistan if he failed to 
sign one with India. He expressed the view that the time had come for 
the Nizam to take a final decision one way or the other. India would be 
put to some inconvenience if no Stand-still Agreement was signed but that 
would ultimately prove to be. disastrous for the Nizam. Lord Mount- 
batten tried to remove the impression that India was weak and hence 
could not give full attention to the problem of Hyderabad. 


Kasim Razvi also visited Delhi and met Sardar Patel, In his inter- 
views, he declared that Hyderabad would never surrender her indepen 
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dence and if the Government of India insisted on a plebiscite, the sword 
would be the final arbiter. 


In spite of the difficulties in the way, a Stand-still Agreement was 
signed between the Government of India and the Nizam on 29 November, 
1947. It was provided that until new arrangements were made, all the 
agreements and administrative arrangements on matters of common con- 
cern, including defence, external affairs and communications which had 
existed between the Crown Representative and the Nizam before the trans- 
fer of power, would be continued as between the Government of India 
and the Nizam. The Government of India and the Nizam also agreed to 
appoint their agents in Hyderabad and Delhi respectively and give them 
every facility for the discharge of their functions. The Government of 
India was not to exercise any paramountcy function in their relations with 
Hyderabad. Nothing in the Agreement was to create, in favour of either 
party, any right continuing after its termination, or derogate from any 
right which, but for the Agreement, would have been exercisable by either 
party after the date of its termination. Any dispute arising out of the 
Agreement was to be referred to two arbitrators, one to be appointed by 
each of the parties and an umpire to be selected by those arbitrators. The 
Agreement was to come into force immediately and was to remain in force 
for a period of one year. 


The Stand-still Agreement was taken in different lights. Lord 
Mountbatten hoped that the Agreement would provide a basis for a satis- 
factory long term solution. He hoped that before the Stand-still Agree- 
ment expired, it would be possible for Hyderabad to accede to India. The 
view of Jawaharlal Nehru was that the Agreement would purchase com- 
munal peace in the south for at least one year. Sardar Patel was doubt- 
ful about the bona fides of the Government of Hyderabad. The Nizam 
and his advisers took the Agreement as something which gave them breath- 
ing space in which they were to secure the withdrawal of the Indian troops 
from Hyderabad and ultimately become independent, 

Shri K. M. Munshi was appointed as India’s Agent-General in Hydera- 
bad. Unfortunately, the attitude of the Nizam Government towards him 
was positively hostile from the very beginning. He was not given even a 
building for his residence or office. Ultimately, two of the buildings be- 
longing to the Indian army were put at his disposal. 


The Nizam began to press for the speedy withdrawal of the Indian 
troops and the supply of arms and ammunitions for the Hyderabad army 
and police. The Nizam also issued two Ordinances by which he put res- 
trictions on the export of all precious metals from Hyderabad to India 
and also made Indian currency as not legal tender in the Hyderabad 
State. The Government of Hyderabad also advanced a loan of Rs. 20 
crores to Pakistan in the form of Government of India’s Securities. The 
Government of India protested against these developments but nothing 
was done to remove the objection. At this time, the activities of the 
Razakars increased tremendously. Kasim Razvi and his followers made 
all kinds of objectionable speeches with the object of inflaming communal 
passions inside and outside of Hyderabad. Razvi declared that the Raza- 
kars were the liberators of the Muslims of India. The Razakars began to 
attack the neighbouring provinces like Madras, Bombay, and the Central 
Provinces. The situation became so serious that the common saying was 
that the Razakars ruled by day and the Communists ruled by night. The 
Government of Madras asked for military help to save its people from the 
raids of Razakars. This state of affairs continued for many months. 
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Shri K. M. Munshi was practically a prisoner in his house in Hyderabad. 
El Edroos, the Commander-in-Chief for the Hyderabad forces, called upon- 
the people in a radio talk to be ready for any emergency. In his speech 
delivered on 31 March, 1948 on the occasion of the inauguration of the 
Hyderabad Weapons Week, Kasim Razvi urged the Muslims of Hydera- 
bad not to sheathe their swords until their objective for Islamic supremacy 
was achieved. He asked them to march forward with the Koran in one 
hand and the sword in the other to hound out the enemy. He also de- 
clared that “the forty-five million Muslims in the Indian Union would 
be our fifth columnists in any showdown.” On 12 April, 1948, Kasim 
Razvi declared, “The day is not far off when the waves of the Bay of 
Bengal will be washing the feet of our Sovereign.” He went to the ex- 
tent of saying that he would plant the Asaf Jahi Flag on the Red Fort in 
Delhi. When Laik Ali, the new Prime Minister of Hyderabad, met Sardar 
Patel, the latter referred to the speech of Kasim Razvi and asserted that 
such things could not be tolerated. To quote Sardar Patel, “You know 
as well as I do where power resides and with whom the fate of the 
negotiations must finally lie in Hyderabad. The gentleman (Kasim 
Razvi) who seems to dominate Hyderabad has given his answer. He has 
categorically stated that if the Indian Dominion comes to Hyderabad it 
will find nothing but the bones and ashes of one and a ‘half crores of 
Hindus. If that is the position, then it seriously undermines the whole 
future of the Nizam and his dynasty. I am speaking to you plainly be- 
cause I do not want you to be under any misapprehension. The Hydera- 
bad problem will have to be settled as has been done in the case of other 
States. No other way is possible. We cannot agree to the continuance 
of an isolated spot which would destroy the very Union which we have 
built up with our blood and toil. At the same time, we do wish to main- 
tain friendly relations and to seek a friendly solution. That does not 
mean that we shall ever agree to Hyderabad’s independence. If its de- 


eae to maintain an independent status is persisted in, it is bound to 


. The view of Lord Mountbatten was that if he could persuade the 
am to visit Delhi, it would be possible to bring him aha Gi with 
ma object in view, he sent him an invitation to visit Delhi. However, 
a a was refused by the Nizam. Lord Mountbatten sent his 

s tache to Hyderabad to meet the Nizam, study the situation and 
me aE report to him, The report submitted by the Press Attache was 

at the Nizam was the keyman in the situation and nothing was being 


done without his approval. He al i i 
Eaa ari ial so reported that the Nizam was in a 


The situation on the border began to wor: i 

on th sen. On the f 22 
May, 1948, the mail train from Madras to Bombay was attacked at Gange- 
pur Station inside the Hyderabad State. The attack was made by a party 


of men equipped with daggers, hockey sticks i 
1 y and í 
of India took a very serious view ofthe matter. 2s ior imme 


> Lord Mountbatten made very serious efforts to settle the matter before 
his departure in June 1948. He put personal pressure on Sardar Patel to 
agree to the four changes. suggested by the Hyderabad delegation. In 
spite of that, the Nizam put forward other demands which pers not ac- 
arate the TAR en of India and the result was that in spite of 
nis best efforts, Lord Mountbatten lefi i 48 wi 
solving the Hyderabad problem. ga anaE TOE, imi 
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After the departure of Lord Mountbatten, the relations between 
India and Hyderabad began to worsen. Charges of border raids and 
breaches of the Stand-still Agreement were made on both sides. Sidney 
Cotton, an Australian, was employed by the Hyderabad Government to 
smuggle arms and ammunitions into Hyderabad. The Government of 
Pakistan began to cash a portion of the Rs. 20 crores of the Government 
of India Securities which the Government of Hyderabad had offered to 
the Government of Pakistan as a loan. There was a reign of terror, 
People were being killed and their eyes were being taken oute Wo- 
men were being raped and houses were being burnt down in large 
numbers. The situation was becoming intolerable. Both the press and 
the public opinion in India accused the Government of India of inaction 
in the face of repeated violations of Indian territory. ‘The stories brought 
by the evacuees from Hyderabad made the people indignant. Attacks on 
the through trains created panic. It was under these circumstances that 
the Government of India decided to take action. 


In the early hours of 13 September, 1948, Indian forces commanded 
by Major-General J. N. Chaudhuri under the direction of Lt. General 
Maharaj Shri Rajendrasinhji who was then the General Officer Command- 
ing-in-Chief, Southern Command, entered the Hyderabad State. There 
was some stiff resistance on the first and second day and after that the same 
collapsed. On the evening of 17 September, 1948, the Hyderabad Army 
surrendered, On 18 September, 1948, the Indian troops entered Hydera- 
bad city. The police action lasted for 108 hours. It was learnt that if 
action had not been taken on 18 September, 1948, Lt. T. T. More who 
was captured with his jeep full of explosives, would have destroyed all the 
important bridges in the State and it would have been very difficult for 
the Indian army to move forward. 

On 18 September, 1948, Major-General Chaudhuri took charge as 
Military Governor. On 19 September, Kasim Razvi was arrested. The 
Razakars were disbanded and many of them were detained under the Public 
Safety Regulations. Strong action was taken against the Communists and 
their resistance was crushed. 


The administration under Major-General Chaudhuri lasted up to 
December 1949 when Shri M. K. Vellodi, LCS. took over as Chief 
Minister. In 1950, four representatives of the Hyderabad State Congress 
were appointed as Ministers. In March 1952, general elections were held 
and a Congress Ministry was installed with the Nizam as a constitutional 
head. In 1956 was passed the States Reorganisation Act by which the 
State of Hyderabad was split up and it ceased to exist. Most of its terri- 
tories went to the State of Andhra Pradesh. 


State of Jammu and Kashmir P 

The State of Jammu and Kashmir had strategic importance on ac- 
count of its international boundaries. To the East was Tibet, to the 
North-East was the Sinkiang province of China and to the North-West 
was Afghanistan. Gilgit was a part of the territory of the State of Jammu 
and Kashmir. The majority of the population of the State of Jammu and 
Kashmir consisted of Muslims although the Buddhists were in majority in 
Ladakh. At the beginning of 1947, Maharaja Hari Singh was the ruler 
of the State and Pt. Ram Chandra Kak was its Prime Minister. 


After the announcement of June 8 Plan, Lord Mountbatten visited 
Kashmir and for four days discussed the question of aécession of the State 
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of Jammu and Kashmir with Maharaja Hari Singh. He told him that in- 
dependence was not practicable and the State would not be recognised as a 
Dominion by the British Government. He gave an assurance to the 
Maharaja that up to 15 August, 1947, he could join any Dominion and 
there would be no difficulty. Even if he acceded to Pakistan, India would 
not raise any objection. However, it was desirable to ascertain the wishes 
of the people before acceding to any Dominion as the majority of its peo- 
ple were Muslims. Lord Mountbatten failed in his mission as the 
Maharaja refued to commit himself. After 15 August, 1947, Lord Ismay 
‘went to Srinagar and tried to persuade the Maharaja to join one Domin- 
ion or the other but his mission also failed. 


It cannot be denied that it was not easy for the Maharaja to make a 
decision. He was himself a Hindu and he would not like to Join Pakistai. 
at once. Moreover, he was not sure of the fate of his Hindu subjects in 
the event of his joining Pakistan. There was also the possibility of the 
Opposition from the National Conference which was the most powerful 
and vocal organisation in the State. If he acceded to India, there was 
also the possibility of adverse reactions in Gilgit and certain other areas 
which were contiguous to Pakistan. Moreover, the road communications 
were with Pakistan. Till the declaration of the Radcliffe Award, there 
was no land communication between India and the State of Jammu and 


Kashmir. Moreover, Maharaja Hari Singh was thinking in terms of be- 
coming an independent ruler. 


Shortly before 15th August, 1947, Pt. Ram Chandra Kak was replac- 
ed by Major-General Janak Singh as Prime Minister. The Government 
of Jammu and Kashmir announced its intention of entering into Stand- 


d Pakistan. India was not enthusias- 


; by road, Pakistan signed a Stand-still 
Agreement but with an ulterior motive. In spite of die Agreement, the 


Pakistan authorities cut off the suppl i 
a cu Pply of food, petrol and other essential 
commodities. Restrictions -were put on the eat of travel between 
Pakistan. Goods belonging to th 


O petrol for its transport 


On 15 October, 1947, the new Prime Mini i 
Pa 5 ber, , ster th 
British Prime Minister that the Government of o eu Tegra the 
Stand-still Agreement by discontinuing the supply of essential articles 


and by stopping, without any Teason, the railwa i i 

Jammu. He also pointed out that the whole of M an teir toe 
Gurdaspur to Gilgit was threatened with invasion and the same had al- 
ready started in Poonch. He requested the British Prime Minister to 
advise the Government of Pakistan to deal fairly with the State of Jam- 
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mu and Kashmir, However, he got no reply. On 18 October, 1947, 
a protest was sent to the Governor-General and the Prime Minister of 
Pakistan against the breaches of the Stand-still Agreement and the raids 
on the State: Mr. M. A. Jinnah, Governor-General of Pakistan, sent a 
reply on 20th October, 1947 in which he protested against the tone and 
language of the communication. 


The all-out invasion of Kashmir started on 22nd October, 1947. 
The raiders included Afridis, Wazirs, Mahsuds, Swathis and the soldiers 
of the Pakistan Army on leave. They were led by regular officers who 
knew Kashmir well. They advanced from Abbottabad in North-Western 
Frontier Province along the Jhelum Valley Road. They captured Garhi 
and Domel and arrived at the gates of Muzaffarabad. All the Muslims 
in the State Battalion at Muzaffarabad deserted and acted as advance 
guard to the raiders’ column. They marched towards Baramula, along 
the road leading to Srinagar. All the Muslims in the State Forces de- 
serted and joined the raiders. Brigadier Rajinder Singh, Chief of Staff 
of the State Forces, gathered together about 150 men and proceeded to- 
wards Uri. He engaged the raiders for two days and in the rear-guard 
action destroyed the Uri Bridge. Not only the Brigadier himself but all 
his men were cut to pieces in the battle. On 24th October, 1947, the 
raiders captured the Mahura Power House which supplied electricity to 
Srinagar, and that plunged Srinagar in darkness, The raiders declared 
that they would reach Srinagar on 26 October, 1947 and celebrate the 
Id celebrations in the Srinagar mosque. 


Such was the critical situation when the Government of India re- 
ceived an appeal for help from the Maharaja of Jammu and Kashmir on 
24 October, 1947. Even earlier than that, Field-Marshal Auchinleck, 
the Supreme Commander, had received a message from Pakistan Army 
Headquarters giving information about the advance of the raiders and 
their probable destination. Although the information was passed on to 
the Government of India, no action was taken on it. Even when the 
appeal came from the Maharaja on 24 October, no immediate action 
was taken. On the morning of 25 October, 1947, a meeting of the 
Defence Committee was held under the presidentship of Lord Mountbat- 
ten. It was decided that no immediate action be taken by the Govern- 
ment of India and Shri V. P. Menon be sent to Srinagar immediately to 
study the situation on the spot and report to the Government of India. 
Shri V. P. Menon immediately left by plane and reached Srinagar. From 
the aerodrome, he went straight to the residence of Prime Minister Mehr 
Chand Mahajan. The latter put all the facts before Shri V. P. Menon 
about the situation at that time. It was decided to send immediately 
the Maharaja from Srinagar to Jammu. There were rumours at night 
that the raiders had infiltrated into Srinagar and hence it was not con- 
sidered safe to remain in the city for the night and hence, Shri V. P. 
Menon and Prime Minister Mehr Chand Mahajan immediately went to 
the aerodrome and early in the morning of 26 October the plane left 
Srinagar and reached Delhi. Prime Minister Mehr Chand Mahajan met 
Prime Minister Jawaharlal Nehru and Deputy Prime Minister Sardar 
Patel and apprised them of the serious and dangerous situation in the 
State. He solicited army help and made it clear that the army must be 
flown at once, otherwise the whole town of Srinagar would be complete- 
ly destroyed. He was told that it was not possible to send the army at 
a moment’s notice but that did not impress him. Prime Minister Maha- 
jan put his case in these words to the Indian leaders: “Give army, take 
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accession and give whatever powers you want to the popular party, but 
the army must fly to Srinagar this evening, otherwise I will go and nego- 
tiate terms with Mr, Jinnah, as the city must be saved”. On this Prime 
Minister Nehru flew into a rage, and asked Prime Minister Mahajan to 
go away. It was at this moment that Sheikh Abdullah who was staying 
in the Prime Minister's house and was oyer-hearing the talks, sent a slip 
of paper to Prime Minister Nehru. Prime , Minister Nehru read that 
slip of paper and his attitude was completely changed. Sheikh Abdullah 
Was against the accession of Kashmir to Pakistan and there was no love 
last between him and Mr. Jinnah. He wanted, as desired by his party, 
the accession of the State to India, but he was also keen that power 
should go in his hands and the Maharaja should become a constitutional 
head, The result of the negotiations on the morning of 26 October, 
1947 was that at the persistent request of Prime Minister Mahajan, the 
Indian Cabinet agreed to accept the accession of the State and send its 
army to Srinagar on the morning of 27 October, 1947 to defend the 
State. Shri V. P. Meénon again went to Jammu accompanied by Prime 
Minister Mahajan and after getting the Instrument of Accession from the 
Maharaja, he flew back to Delhi. Sardar Patel was waiting at the aero- 
drome and both of them went straight to a meeting of the Defence Com- 
mittee which was arranged for that evening. There was a long discus- 
sion and ultimately it was decided that the Accession of Jammu and 
Kashmir should be accepted, subject to the proviso that a plebiscite 
would be held in the State when the law and order situation allowed. 


nagar the next day. This decision had the fullest support of Sheikh 
Abdullah. It must be pointed out that Lord Mountbatten and the $ 
British Chiefs of Staff of the Indian Army, Navy and Air Force pointed 
out the risks involved in the operation for which there was hardly any 


In the early hours of the morning of 27 October, 1947, more than 
100 civilian aircraft and Royal Indian Air Force planes were mobilised 
to fly troops, equipment and Supplies to Srinagar. It must be admitted 
that it was the heroism and enthusiasm shown by the civilian and Royal 


__ Mr. M. A. Jinnah was impatient with what was happening in Kash- 
mir. His Private Secretary, Khurshid Ahmed, was whee i N eE 
but after the arrival of the Indian troops, he was arrested and sent back 
to Pakistan. When Mr. M. A. Jinnah heard about the acceptance of the 
accession of Jammu and Kashmir by India and the arrival of the Indian 


automatically and immediately withdra: 


stances that OH : a 
pay far tie we ae cancelled his previous order for Pakistan troops 
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On 30 October, 1947, a statement was issued by the Government of 
Pakistan in which it was stated that the accession of Kashmir to India 
was “based on fraud and violence and as such cannot be recognised”. It 
was also stated therein that the State troops were the first to attack the 
Muslims in the State and the Muslim villages on the Pakistan border 
and that provoked the raiders to attack the State. It was also at this 
time that Pakistan established her control over Gilgit which was a part 
of the State of Jammu and Kashmir. 


On Ist November, 1947, Lord Mountbatten and Lord Ismay flew to 
Lahore and had a long conference with Mr. M. A. Jinnah, The latter 
contended that the accession of Kashmir to India was brought about by 
violence and the reply of Lord Mountbatten was that the violence had 
come from the tribal raiders. Lord Mountbatten suggested a plebiscite 
under the auspices of the United Nations but Mr. Jinnah pressed for a 
plebiscite under the joint control and supervision of the Governors-Gene- 
ral of India and Pakistan. Many other things were discussed at the 
meeting but nothing came out of it and Lord Mountbatten came back 
to Delhi. On 4 November, 1947, Prime Minister Liaquat Ali Khan 
broadcast from Lahore in which he said that the accession of Kashmir to 
India was a fraud perpetrated on its people by its cowardly ruler with 
the aggressive help of the Government of India. 


Major-General Kalwant Singh was put in charge of the Military 
operations in Kashmir. On 8 November, 1947, his forces occupied 
Baramula. When the Indian troops entered the city, it was found that 
the tribesmen had taken away all its wealth and women. Out of the 
female population of 14,000, only about 1,000 were left. The destruc- 
tion of Baramula could be compared with the sacking of Delhi by Nadir 
Shah in 1739. By 11 November, 1947, Indian troops reached the 
heights of Uri and the tribesmen were in so great hurry that they gave 
up Tangmarg and Gulmarg without firing a shot. One cannot help ad- 
miring the courage with which Air Commodore Mehr Singh flew Major- 
General Thimmayya over an unchartered mountainous route more than 
23,000 feet above the sea level and landed him safely at Leh on an im- 
provised air strip. It was in this way that Leh and Ladakh valleys were 
cleared from the raiders by Major-General Thimmayya. The credit of 
recovering Poonch goes to Major-General Atma Singh. 


It was on the persuasion of Lord Mountbatten that the Government 
of India took their complaint to the United Nations against the Pak in- 
vasion of Jammu and Kashmir. A cease-fire was ordered with effect 
from’ Ist January, 1949. Many efforts were made by the United Nations 
to resolve the dispute between India and Pakistan but they have not suc- 
ceeded. 


In 1965, Pakistan sent her infiltrators into the Kashmir Valley and 
then attacked the Chhamb area. That resulted in a war between India 
and Pakistan not only in the State of Jammu and Kashmir but also in 
East Punjab. As a result of the good offices of the Soviet Union, the 
war was brought to an end and the famous Tashkent Declaration was 
issued in January 1966, but in spite of this the relations between the two 
countries are bitter on account of the question of Kashmir. 

The accession of the State of Jammu and Kashmir has been criticised 


by Pakistan on many grounds. It is pointed out that the State of Jam- 
mu and Kashmir had an overwhelming population of Muslims and hence 
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the State ought to have acceded to Pakistan. However, the fact must 
not be ignored that the partition of the country had not taken place on 
the twonation theory. If that had been so, there was no necessity of 
holding a plebiscite in the North-West Frontier Province with its 90 per 
cent Muslim population. There was also no necessity of consulting the 
legislatures in Bengal and the Punjab. The separation of the predom- 
inantly Muslim areas from the rest of India was in the nature of a poli- 
tical division. Moreover, it must not be forgotten that Muslims are even 
today the citizens of India and occupy the highest positions in the coun- 
try and that also proves that the partition of the country did not take 
place on the basis of the two-nation theory. 


It is well known that Mr. M. A. Jinnah did his level best to secure 
the accession of the predominantly Hindu States of Jodhpur and Jaisal- 
mmer to Pakistan and offered tempting terms for that purpose. It is a 
different matter that he failed but it could not be denied that Mr. Jin- 
nah did his best to secure their accession to Pakistan. Moreover, the 
Muslim ruler of the State of Junagadh actually acceded to Pakistan and 
the Government of Pakistan accepted it. That also contradicts the two- 
nation theory as the population of Junagadh was over 85 per cent Hindu. 


___it must be observed that the Government of India was not enthusias- 
tic about the accession of the State of Jammu and Kashmir to India. 


India to come to his help and 
State acceded to India, the Gov 


troops into the State of Jammu and Kashmir. If the attitude of India 


e on the Maharaja to accede to Pakistan, It is 


Army. It is this Akbar Khan who lat ing-in- 
Shee of Pakisten, o later on became the Commanding-in 


Integration and Democratisation of States 


ne Partial solution of the problem of 
a pec : es were restive and wanted to have a 
png the administration. The Government of India was also favour- 
: y inclined towards their aspirations. The administration of the Indian 
tates required to be modernised. The work of integration, democrati- 


to efficiently in 
matters requiring all-India action.” 
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on the States, “The aim was the integration of all elements in the coun- 
try in a free, united and democratic India.” 


(1) As regards the merger of the smallest States into the neighbour- 
ing States or Provinces, the Orissa and Chattisgarh States were the first to 
be merged. ‘Those States were 39 in number and had a population of 
70 lakhs and an area of 56,000 sq. miles. Individually those States were 
too small for a modern system of administration. Their mergers were 
negotiated by Sardar Patel on 14 and 15 December, 1947. Accord- 
ing to the Merger Agreements, the ruling Princes surrendered to the 
Dominion Government “full and exclusive authority, jurisdiction and 
power for and in relation to the governance” of their States and agreed 
to transfer their administration on Ist January, 1948. On Ist January, 
1948, these States became parts of Orissa and Central Provinces. On 
16 December, 1947, Sardar Patel observed thus: “It should be obvious 
to everyone, however, that even democracy and democratic institutions 
can function efficiently only where the units to which these are applied 
can subsist in a fairly autonomous existence. Where, on account of 
smallness of its size, isolation of its situation, the inseparable link with a 
neighbouring autonomous territory, be it a Province or a bigger State, 
in practically all economic matters of everyday life, the inadequacy of the 
resources to open up its economic potentialities, the backwardness of its 
people and sheer incapacity to shoulder a self-contained administration, 
a State is unable to afford a modern system of Government, both demo- 
cratisation and integration are clearly and unmistakably indicated.” 


The next merger was that of the Deccan States numbering 17. 
They were merged with Bombay in March 1948. Kolhapur was merged 
later on. In this way, an area of 10,860 sq. miles and a population of 
27 lakhs was merged in the Bombay Presidency. In June 1948, the Guja- 
rat States numbering 289 were merged in Bombay Presidency. These 
States covered an area of 17,680 sq. miles and had a population of 27 
lakhs. In May 1949, Baroda was merged in Bombay Presidency. It had 
an area of 8,236 sq. miles and a population of 30 lakhs. A few small 
States in the Punjab, the States of Banganapalli, Pudukotti and Sandur in 
Madras, Cooch-Behar in West Bengal, the Khasi Hills States in Assam 
and Tehri-Garhwal, Banaras and Rampur in U.P. were merged in the 
surrounding Provinces in 1948 and 1949, 


The Merger Agreements of practically all the States were in identi- 
cal terms. The merged States became parts and parcel of the Provinces 
into which they were included. The people of the merged States were 
given representation in the Provincial Legislatures. The Government of 
India Act, 1935, as amended, was applied to them in the same way as 
was done to other Provinces of India. 


(2) Another form of integration of States was the consolidation of 
States into Centrally administered areas. This was done in the case of 
Himachal Pradesh. Vindhya Pradesh, Kutch, Bilaspur, Bhopal, Tripura 
and Manipur. 21 States in East Punjab covering an area of 10,600 sq. 
miles with a population of about 10 lakhs were consolidated into the 
Union of Himachal Pradesh. This Union was inaugurated on 15 
April, 1948. Vindhya Pradesh was created by consolidating the Bundel- 
khand and Bhagelkhand States numbering 35 with an area of 24,600 sq. 
miles and a population of 36 lakhs, Vindhya Pradesh was created into 
a States Union in April 1948 with a responsible ministry but later on its 
Government was taken over by the Government of India on Ist January, 
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1950. Kutch with an area of 17,249 sq. miles and a population of 5 lakhs 
was made a Chief Commissioner’s Province in May 1948. The State of 
Bilaspur in the Punjab was taken over by the Government of India on 
12 October, 1948. The State of Bhopal was taken over by the Govern- 
ment of India on Ist June, 1949. The State of Tripura was taken over 
by the Government of India on 15 October, 1949. 


(3) Another form of integration of States was the formation of the 
States-Unions. These Unions were created “with due regard to geogra- 
phical, linguistic, social and cultural affinities” of the people living in the 
States. Their rulers came to be known as Rajpramukhs. 


On 15 February, 1948, the United States of Kathiwar (Saurashtra) 
was inaugurated. This Union had 222 States, estates and talukas. Its 
area was 21,451 sq. miles and its population was 41 lakhs. The impor- 
tant States of the Union were Nawanagar and Bhavanagar. According 
to the terms of the covenant, the States agreed to unite and integrate their 
territories into one State with a common executive, legislature and judi- 
ciary. There was to be a Council of Rulers with a Presidium of five mem- 
bers. The rulers were to elect the President and Vice-President of the 
Presidium. The President was to be the Rajpramukh of the Union. 
All the executive powers were put in the hands of the Rajpramukh but 
he was to be aided and advised by a Council of Ministers. In other 
words, he was to act as a constitutional head. The covenant fixed the 
privy purses of the rulers and guaranteed their private property, personal 
privileges and the right of succession. 


On 18 March, 1948 was created the United States of Matsya consist- 
ing of Alwar, Bharatpur, etc. The Union of Vindhya Pradesh was creat- 
ed on 4 April, 1948. The United States of Gwalior, Indore and Malwa 
or Madhya Bharat was inaugurated on 28 May, 1948. It had an area of 
46,710 sq. miles and a population of 80 lakhs. The Patiala and East 
Punjab States Union (PEPSU) consisting of 7 big States such as Patiala, 
Nabha, Kapurthala, etc., was inaugurated on 20 August, 1948, It had an 
area of 10,999 sq. miles and a population of $5 lakhs. The United States 
of Rajasthan was created in three Stages. The first United States of 
Rajasthan consisting of Mewar and nine othér smal! Rajputana States was 
inaugurated on 18 April, 1948. The State was reconstituted to include 
Jaipur, Jodhpur, Jaisalmer and Bikaner. On 15 May, 1949, the United 
States of Matsya, was incorporated into Rajasthan. The United State of 
Travancore-Cochin came into being on Ist July, 1949. Its total area was 
9,155 sq. miles and its population was 93 lakhs, 


Under the Indian Princes, the States had autocratic governments. 
The people had absolutely no voice in the administration of the States. 
The Princes did whatever they pleased. There was practically no distinc- 


tior between the public revenues and the private revenues of the ruling 
rinces, 


However, such a state of things could not exist after the independence 
of India and the integration of the States. The people of the States were 
demanding a share in the administration and the Government of India 
had full sympathy with them. No wonder, when the Indian States were 
merged into the Provinces, the people of those States were put on the 
same footing as the people of the provinces concerned. When the Gov- 
ernment of India created Centrally administered areas, the people of those 
States were also associated with the administration. When the Unions 
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of the States were created, full-fledged responsible government was estab- 
lished in them. It is true that the people living within the Centrally- 
administered areas were not given full control over their administration, 
but the people of other Indian States were given responsible government. 
Legislatures were set up in the States and the Ministries were made res- 


ponsible to them. The Rajpramukhs were made constitutional heads. 


The States Reorganisation Commission 


For a long time, there was a demand for the reorganisation of the 
provinces of India on linguistic lines. It was contended that the existing 
provinces were not created by the British Government on. any scientific 
principle. Those were set up from time to time on grounds of expediency. 
In 1948, the Linguistic Provinces Committee known as the Dar Committee 
was set up to go into the matter. The Committee reported against the 
proposition. Its view was that nationalism and sub-nationalism were 
two emotional experiences which grew at the expense of each 
other. A Committee consisting of Prime Minister Jawaharlal Nehru, 
Sardar Patel and Dr. Pattabhi Sitaramayya was set up to examine 
the findings of the Dar Committee. As a result of the death of Sriramulu, 
the situation in Andhra became very tense and the Government of India 
appointed Mr. Justice Wanchoo (as he then was) to report on the matter. 
It was under these circumstances that the first linguistic State was set up 
in Andhra. This gave an impetus to the supporters of the idea of linguistic 
States and ultimately Prime Minister Nehru made a statement in Parlia- 
ment on 22 December, 1953, to the effect that a Commission would be 
appointed to examine “objectively and dispassionately” the question of 
the reorganisation of the States of Indian Union “so that the welfare of 
the people of each constituent unit as well as the nation as a whole is 
promoted.” The Commission was appointed under a resolution of the 
Government of India in the Ministry of Home Affairs. Mr. Fazl Ali was 
appointed the Chairman of the Commission and its two other members 
were Pandit Hridayanath Kunzru and Sardar K. M. Panikkar. 


Para 7 of the resolution mentioned above runs thus: “The Commis- 
sion will investigate the conditions of the problem, the historical back- 
ground, the existing situation and the bearing of all important and relevant 
factors thereon, They will be free to consider any proposal relating to 
such reorganisation. The Government expects that the Commission would, 
in the first instance, not go into the details, but make recommendations 
in regard to the broad principles which should govern the solution of this 
problem. ‘The language and culture of an area have an undoubted im- 
portance as they represent a pattern of living which is common in that 
area. In considering a reorganisation of States, however, there are other 
important factors which have also to, be borne in mind. ‘The first essential 
consideration is the preservation and strengthening of the unity and security 
of India. Financial, economic and administrative considerations are al- 
most equally important, not only from the point of view of each State, 
but for the whole nation. India is embarked upon a great ordered plan 
for the economic, cultural and moral progress. Changes which interfere 
with the successful prosecution of such a national plan would be harmful 
to the national interest.” 

The Commission submitted its report to the Government of India on 
30 September, 1955 and it was released to the public on 10 October, 1955. 
According to the recommendations of the Commission, the Indian Union 
was to consist of 16 States as against the existing 27 and three Centrally- 
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administered territories, The States that were to disappear were those of 
Trayancore-Cochin, Mysore, Coorg, Saurashtra, Kutch, Madhya Bharat, 
Bhopal, Vindhya Pradesh, PEPSU, Himachal Pradesh, Ajmer and Tri- 
pura. In certain cases, the whole of the State and in certain others only 
a part was to be merged in a neighbouring State or States. PEPSU and 
Himachal Pradesh were to form part of the Punjab. All the Part ‘C 
States were to be abolished. The distinction between Part ‘A’ and Part 
‘B’ States was to be done away with. 

The Commission recommended the abolition of the institution of 
Rajpramukhs. Special safeguards were recommended for linguistic minori- 
ties. The minorities were given the right to have instruction in their 


emphasis on the need for encouraging the study of Indian languages other 
than Hindi. It also recommended that for some time to come, English 
should continue to occupy an important place in universities and institu- 
tions of higher learning, even after the adoption of Hindi and the re- 
gional languages for official and educational purposes. 

According to the Commission, the _linguistic complexion and the 
communicational needs of the Punjab did not justify the creation of a 
Punjabi-speaking State. The creation of such a State was likely to dis- 


one hand and the present Punjab State on the other, 
two States in the Punjab was justified, 

_ During its inquiry, the Commission received 152,250 memoranda, 
petitions and communications, travelled 38,000 miles and interviewed 
over 9,000 persons in an effort to get a complete cross-section of public 
Opinion. The report of the Commission comprised 267 pri 


form. 


_ There was a lot of a 
mission. The interested 


of Bombay. The Congress High Command d 
to make alterations in the recommendations of the Commission if all the 
Interested parties agreed upon any alternative. Prolonged Negotiations 
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were held and many changes were made in the recommendations of the 
Commission but the problem of Bombay City gave headache to all. Even 
when the States Reorganisation Bill was sent to Parliament, the Maha- 
rashtrians were absolutely dissatisfied. However, when the Bill was being 
discussed in Lok Sabha, better sense prevailed and it was decided to create 
the bi-lingual State of Bombay containing all the territories of Maha- 
rashtra and Saurashtra with Bombay as capital. The Bill was passed 
by the Lok Sabha and Rajya Sabha and received the assent of President 
on 31 August, 1956. 


The States Reorganisation Act, 1956 


The States Reorganisation Act provided for the creation of the new 
State of Andhra Pradesh by adding certain territories to the existing 
State of Andhra. Most of the territories were to be taken from the State 
of Hyderabad. Certain territories were added to the State of Madras. 
Provision was made for the creation of the new State of Kerala comprising 
the territories of the existing State of Travancore-Cochin. A new part ‘C’ 
State known as Laccadive, Minicoy and Amindivi Islands was created. 
To the existing State of Mysore, certain territories taken from Hydera- 
bad, Madras, Bombay and Coorg were added. A new State of Bombay 
consisting of certain territories taken from the States of Hyderabad and 
Madhya Pradesh and the territories of the existing States of 
Bombay, Saurashtra and Kutch was to be created. A new State of 
Madhya Pradesh comprising the territories of the existing State of Madhya 
Pradesh, Vindhya Pradesh, Bhopal and certain territories taken from Raj- 
asthan was to be created. Ajmer was added to the State of Rajasthan. 
Patiala and East Punjab States Union was added to the State of Punjab: 
The first Schedule to the Constitution of India was amended. There were 
to be 13 Part ‘A’ States of Andhra Pradesh, Assam, Bihar, Bombay, Kerala, 
Madhya Pradesh, Madras, Mysore, Orissa, Punjab, Rajasthan, Uttar Pra- 
desh and West Bengal, one Part ‘B’ State and five Union Territories’ of 
Delhi, Himachal Pradesh, Manipur, Tripura, and the Laccadive, Minicoy 
and Amindivi Islands. 

India was to be divided into five zones, Each zone was to have a 
Zonal Council. The Northern Zone was to consist of the States of Pun- 
jab, Rajasthan, Delhi, Himachal Pradesh, etc. The Central Zone was to 
consist of the States of Uttar Pradesh and Madhya Pradesh. The Eastern 
Zone was to consist of Bihar, West Bengal, Orissa, Assam, Manipur and 
Tripura. The Western Zone was to consist of the States of Bombay and 
Mysore. The Southern Zone was to consist of Andhra Pradesh, Madras 
and Kerala. Each Zonal Council was to consist of a Union Minister to be 
nominated by the President, Chief Minister of each of the States included 
in the zone and two other Ministers of each State. The Union Minister 
was to be the Chairman. The Chief Ministers of the States included in 
each zone were to act as Vice-Chairmen of the Zonal Councils by rotation, 
each holding office for a period of one year at a time. Each Zonal Coun- 
cil was to have certain advisers to help her in the performance of its. 
duties. It was to meet at such time as the Chairman of the Council fixed. 
It was to meet in the States included in the Zone by rotation. All ques- 
tions were to be decided by a majority vote. However, the Chairman was. 
to have a casting vote in case of a tie. The proceedings of every meeting 
of the Zonal Council were to be forwarded to the Central Government 
and also to each State Government concerned. Each Zonal Council was. 
to have a Secretariat staff consisting of a Secretary and such other officers 
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as the Chairman may consider necessary. The Chief Secretaries of the 
States represented in each Council were to be the Secretary of the Council 
by rotation. They were to hold office for a period of one year at a time. 
The office of the Zonal Council was to be located at such a place within 
the zone as may be determined by the Council. The Central Government 
was to bear all the expenses of the office. The Zonal Council was to act 
as an Advisory Body and was to discuss those matters in which some or 
all the States represented in the Council had a common interest. The 
Council was to advise the Central Government and the government of 
each State concerned regarding the action to be taken on any such 
Matter. It was to discuss and make recommendations with regard to any 
matter of common interest in the field of economic and social planning, 
any matter concerning border disputes, linguistic minorities or inter-state 
transport and any matter connected with or arising out of the reorganis- 
ation of the States. Provision was made for joint meeting of the Zonal 
Councils. Changes were made in the number of seats allotted to each 
state in the Council of States. 

The Central Government was to set up a Delimitation commission 
consisting of three members. The Chief Election Commissioner was to 
be its ex-officio member and the other two members were to be appoint- 
ed by the Central Government. The Chairman of the Commission was 
to be appointed by the Central Government from the members. The 
commission was to determine on the basis of population figures the num- 
ber of seats to be reserved for the Scheduled Castes and Scheduled Tribes 
of each of the States of Andhra Pradesh, Bombay, Kerala, Madhya Pra- 
desh, Madras, Mysore, Punjab and Rajasthan in the House of the People 
and the Legislative Assemblies of the States. It was to determine the 
Parliamentary and Assembly constituencies into which each new State was 
to be divided, extent of and the number of seats to be allotted to each 
constituency and number of seats to be reserved for the Scheduled Castes 
and Scheduled Tribes of the State in each constituency. Provision was 
made for the creation for each of the new States a State Cadre of the 
Indian Administrative Service and a State Cadre of the Indian Police 
Service. The initial strength and composition of each of the Cadres was 
to be fixed by the Central Government. 

The Government of Part ‘© States Act, 1951 was repealed with effect 
from Ist November, 1956. The Third Schedule to the States Reorganiz- 
ation Act, 1956 gave details regarding the number of seats allotted to 
each State in the House of the People and the Legislative Assembly. 


With effect from January 20, 1957, the State of Jammu and Kashmir 
was declared to be an integral part of India. The Constituent Assembly 
dissolved itself after framing a new Constitution for the State. 

After the establishment of the composite State of Bombay under the 
States Reorganisation Act, 1956, there was a lot of agitation for the se- 
paration of Maharashtra from Gujarat, For a long time the Government 
of India resisted the demand. That led to riots on a large scale and ulti- 
mately the Government of India was forced to enact the Bombay Reorganis- 
ation Act, 1960. It received the assent of the President on April 25, 
1960. It provided for the creation of two separate States of Maharashtra 
ee Gujarat. The capital of Maharashtra was to be Bombay and that 
iM oe Was to be at some other place. While Maharashtra was to 
ae ts: cw High Court, Gujarat was to have its separate High Court 
ay e other place. Separate representation was given to Maharashtra 

ujarat in Lok Sabha and Rajya Sabha. Gujarat was to send 22 
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and Maharashtra 44 members of Lok Sabha. They were also to send 11 
and 19 members to Rajya Sabha respectively, The Legislative Assembly 
of Gujarat was to consist of 132 and that of Maharashtra 264 members. 
There was to be no Legislative Council for Gujarat, but the Legislative Coun- 
cil of Maharashtra was to consist of 78 members. Provision was also made 
for the division of the assets of the former State of Bombay between 
Maharashtra and Gujarat. 


In July 1960, the Government of India decided to set up the new 
State of Nagaland with Kohima as its capital. This was done to satisfy 
the discontented elements in that region. An Act was passed in 1962 to 
implement that decision. In April 1970 was created the new state of 
Meghalaya. 


There was some trouble in Punjab. There was an agitation for the 
creation of a Punjabi Suba. When it assumed alarming proportions, the 
Government of India appointed a Boundary Commission which was presid- 
ed over by Mr. Justice Shah of the Supreme Court of India. The direc- 
tion given to the Commission was: “The Commission shall examine the 
existing boundary of the Hindi and Punjabi Regions of the present State 
of Punjab and recommend what adjustments, if any, are necessary in that 
boundary to secure the linguistic homogeneity of the proposed Punjab and 
Haryana States. The Commission shall also indicate the boundaries of the 
hill areas of the present State of Punjab which are contiguous to Hima- 
chal Pradesh and have linguistic and cultural affinity with that territory. 
The Commission shall apply the linguistic principle with due regard to 
the census figures of 196] and other relevant considerations. The Com- 
mission may also take into account such other factors as administrative con- 
venience and economic well-being, geographic contiguity and facility of 
communication and will ordinarily ensure that the adjustments that they 
may recommend do not involve breaking up of existing tehsils.” 


The Commission submitted its report in May 1966. Some areas which 
formerly belonged to Punjab were given to Himachal Pradesh and the rest 
of the Punjab was divided into the States of Punjab and Haryana. ‘The 
majority of the members of the Commission recommended that Chandigarh 
be given to Haryana. The Report was not accepted in full by the Gov- 
ernment of India, The Punjab Reorganisation Act, 1966, was passed by the 
Indian Parliament and it received the assent of the President on September 
18, 1966. It was provided that a new State known as Haryana shall be set 
up and it was to have Hissar, Rohtak, Gurgaon, Karnal and Mahendragarh 
districts, Narwana and Jind Tehsils of Sangrur district, Ambala, Jagadhari 
and Naraingarh districts, Pinjore Kanungo circle of Kharar tehsil of 
Ambala District and the territories in Manimajra Kanungo circle of 
Kharar tesil of Ambala District specified in the First Schedule, Provision 
was made for the establishment of the Union Territory of Chandigarh. 
It was also provided that to the Union Territory of Himachal Pradesh, 
Simla, Kangra, Kulu and Lahaul and Spiti Districts, Nalagarh Tehsil of 
Ambala district, Lohara, Amb, and Una Kanungo circles of Una Tehsil 
of Hoshiarpur District, the territories in Santokhgarh Kanungo circle of 
Una Tehsil of Hoshiarpur District, etc, would be added. The rest of 
the territory of Punjab was to belong to Punjab. Provision was made for 
the allocation of seats in the Council of States, House of the People, and 
Legislative Assemblies. There was to be a common High Court for the 
State of Punjab and Haryana and the Union Territory of Chandigarh. 
Provision was also made for the distribution of assets, etc, among the 
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States. 


The Punjab Reorganisation Act, 1966 did not satisfy the aspirations 
of the Sikhs and they were particularly sore about Chandigarh. No 
wonder, the Sikhs started agitation once again and Sant Fateh Singh went 
on fast unto death and fixed a date for burning himself alive unless Chandi- 
garh was given to Punjab. There were negotiations at the eleventh hour 
and ultimately it was agreed to refer the disputes between the States of 
Punjab and Haryana to the arbitration of Mrs. Indira Gandhi, Prime 
Minister of India. 


Due to certain circumstances, the decision was not given by Indira 
Gandhi. The result was that tension began to grow between the two 
states. Shri Pheruman went on fast unto death to get Chandigarh for 
Punjab, but even his death did not move the Prime Minister to give her 
decision. Ultimately, Sant Fateh Singh once again did the miracle. He 
declared that he would go on fast on 26 January, 1970, and immolate 
himself on 1 February, 1970, if Chandigarh was not given to Punjab. He 
actually went on fast on 26 January. The situation became tense. It 
was under these circumstances that Indira Gandhi announced on 29 
January, 1970, that Chandigarh will be merged in Punjab and Haryana 
will be compensated by the transfer of 114 Hindi-speaking villages of Fazilka 
Tehsil, including Fazilka and Abohar towns in Punjab and 6 villages from 
the Chandigarh Union Territory. In addition, Haryana was to get from 
the Government of India Rs, 20 crores, half of which was to be in the 
form of a grant and the rest as loan to build a new capital. Chandigarh 
was to remain a Union Territory for the maximum period of five years 
as joint capital of both Punjab and Haryana, after which it was to be trans- 
ferred to Punjab. It was also announced that the remaining territorial 
disputes between the two states will be referred to a Commission which was 
to submit its report within a short time. The terms of reference of the 
Commission will be settled in consultation with the Governments of Punjab, 
Haryana and Himachal Pradesh. The Hindi-speaking villages in Fazilka 
and the six villages in the Union Territory which were to be transferred 
to Haryana, will be outside the purview of the proposed Commission. 


Border Disputes between Maharashtra and Mysore 


It was in the year 1957 that the Government of Bombay submitted a 
memorandum to the Ministry of Home Affairs suggesting the re-adjustment 
of border areas between Bombay and Mysore States. It was stated in 
that memorandum that while the States Reorganisation Act had settled 
the main framework of the reorganisation of states on a linguistic basis, a 
large number of marginal territorial adjustments had still to be made. 
The Government of Mysore reacted adversely to the claim made by the 
Government of Bombay. The Government of Bombay requested that its 
proposal be placed before the Zonal Council at an early date. The Zonal 
Council was unable to decide the matter before the two States of Maha- 
rashtra and Gujarat were formed, and a new Western Zone came into exis- 
tence and the Mysore State was taken out of the Western Zone and includ- 
ed in the Southern Zone. On the suggestion of the Home Minister of 
India, it was agreed to refer the boundary dispute to a Four-Man Com- 
mittee, Each State nominated two representatives. Nothing came out of 
this Four-Man Committee in spite of the waste of two years. 


Agitation started once again and continued for ab 
Chief Ministers of the two S S diiioa +4 


tates met from time to time but they failed to 


REORGANIZATION OF STATES 275 


come to any compromise. A high-power delegation of Congressmen from 
Maharashtra and Bombay met the Prime Minister, the Congress Presi- 
dent and the Home Minister and urged upon them the necessity of ap- 
pointing a Commission at once. They made it clear that if that was not 
done at once, there was the possibility of the Congress losing heavily in the 
forthcoming general elections. A delegation arrived from Kasaragod with 
a mass petition demanding that the Working Committee should decide in 
favour of the merger of Kasaragod in the Mysore State. It was under these 
circumstances that Dr. Mehr Chand Mahajan, former Chief Justice of India, 
was appointed on October 25, 1966 as One-Man Commission to resolve 
the boundary disputes between the States of Maharashtra, Mysore and 
Kerala. The Commission had to do a lot of touring and ultimately it 
submitted its Report on August 25, 1967 and the same was released to 
the public on November 4, 1967. In his Report, Dr. Mehr Chand Maha- 
jan recommended the transfer of certain villages from Mysore to Mahara- 
shtra and vice versa. He also recommended the incorporation of Kasara- 
god in the State of Mysore. Dr. Mahajan favoured neither one party nor 
the other. He accepted neither all the claims of Maharashtra nor those 
of Mysore. He applied his judicial mind to the facts of the case and made 
his recommendations in the light of what he considered to be in the best 
interests not only of the people of Maharashtra, Mysore and Kerala but also 
of India as a whole. He condemned all those who stood for linguistic 
States as an end. He rightly pointed out that the principle of linguistic 
States had been accepted not to create inter-state barriers and tensions 
but to promote the welfare of the people of India as a whole. No uni- 
lingual State existed for the speakers of a particular language. While 
the recommendations of the Mahajan Commission were accepted by My- 
sore, those were rejected by Maharashtra. The result is that the border 
dispute is continuing. It has already resulted in a lot of bloodshed. 
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CHAPTER XVI 


THE PUBLIC SERVICES 


The term “Public Services” refers to the personnel employed by 
government on both the civil and military sides of the administration. 
Article 311 of the Constitution refers to the following five categories of 
persons on the civil side of the administration:— 


1. A person who is a member of a civil service of the Union. 
2. A person who is a member of an All-India Service. 

3. A person who is a member of a civil service of a State. 

4. A person who holds a civil post under the Union. 

5. A person who holds a civil post under a State. 


The persons mentioned in the above five categories are sometimes 
generally referred to as civil servants and the expression “civil posts” in- 
cludes all the personnel, whether permanent or temporary, employed in 
the civil administration of the Union or a State, who have not been 
incorporated into a “service” of the Union or of the State concerned. 
While the Union and the States have their separate public services to 
administer their respective affairs, there are in addition certain services 
which are common to the Union and the States, eg., the All-India Ser- 
Vices, Article $12 provides that if the Council of States declares by a 
resolution supported by not less than two-thirds of the members present 
and voting, that it is necessary or expedient in the national interest to 
do so, Parliament may by law provide ‘for the creation of one or more 
All-India Services common to the Union and the States and regulate the 
recruitment and conditions of service of persons appointed to any such 
service. The service known as the Indian Administrative Service and 
the Indian Police Service shall be deemed to be services created by Par- 
liament under this Article. Dr. Ambedkar observed thus in the Consti- 
tuent Assembly: “It is recognised that in every country there are certain 
posts in its administrative set-up which might be called Strategic from the 
point of view of maintaining the standard of administration. There can 
be no doubt that the standard of administration depends upon the 
calibre of the civil servants who are appointed to these Strategic posts. 
The Constitution provides that without depriving the States to form 
their own civil services there shall be an All-India Service recruited on 
All-India basis with common qualifications, with uniform scale of pay, 


and members of which alone could be appointed to these strategic posts 
throughout the Union.” 


The State Governments have been opposing the creation of more 
All-India Services. To quote A. K. Chanda, “The Opposition is some- 
what fundamental. There are today autonomous Provinces instead of 
administrative units of territory. In the past, the administration had 
tended to ignore the people and the Services had worked independently 
of the sentiments and aspirations of the people. The Constitution visu- 
alises that the people in an area should feel that they are partners in a 
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common enterprise; it is this sentiment which should strengthen their 
relations with the Centre. The whole-hearted association and identifica- 
tion of the people with matters which concern them, more particularly 
welfare measures, is of vital importance. The constitution of Services 
organised on All-India basis has been construed as running counter to 
this conception. The opposition to a largescale reconstitution of All- 
India Services cannot be lightly dismissed as mere narrow provincialism. 
The opposition on this score is not, understandably, voiced in the open, 
but emphasis is placed on other tangible considerations—such as the 
financial burden that the All-India Services will impose, the divided con- 
trol of the Services with the Centre as the final authority, and the danger 
of the local candidates being unable to withstand All-India competition, 
thus making the Services unrepresentative.” 


Recruitment to the Indian Administrative Services and the Indian 
Police Service and other Central Services such as Indian Foreign Service, 
Indian Audit and Accounts Service, Indian Defence Accounts Service, 
Indian Railway Accounts Service, Indian Customs and Excise Service, 
Indian Income-Tax Service, Transportation and Commercial Departments 
of the Superior Revenue Establishment of Indian Railways, etc., is made 
by the Union Public Service Commission on the basis of a competitive 
written examination, supplemented by viva voce personality test, Critics 
point out that the present system of recruitment encourages to make 
persons to study for university degrees and that has resulted in the over- 
crowding of the universities. Another trouble is that all brilliant per- 
sons are attracted to the Services and the country as a whole suffers on 
that account. The economic and material development of the country 
largely depends on the development of science and technology, and as 
most of the brilliant students of science even are attracted to the All- 
India Services, the necessary talent is lacking for the growth of the coun- 
try. It is also pointed out that the examinations held by the Union Pub- 
lic Service Commission and the various State Service Commissions are 

e M.A. and Honours Examination of the vari- 


mere carbon copies of thi ie : 
ous Universities. There is too much of scope for corruption and favour- 


itism in the viva voce test. Candidates who are related to highly placed 
persons in the country have better chances of securing more marks in 
the viva voce test than those who are poor. Their only chance lies in 
the written test where there is complete secrecy. 


National Academy of Administration has been set up at Mussoorie. 
A combined foundational course of four months’ duration has been insti- 
tuted for probationers of All-India Services and Class I Central (non- 
technical) Services. After the completion of this course, the probationers 
of the Services other than the Indian Administrative Service, proceed to 
their respective training centres for institutional training. However, the 
probationers of the Indian Administrative Service continue to receive 
further training at the Academy. The recruits of the Indian Police Ser- 
vice are trained in the Central Police Training College at Mount Abu. 
At the end of the training the probationers have to pass a final examin- 
ation conducted by the Union Public Service Commission. The Railway 
Board runs a Staff College at Baroda. The recruits of the Indian Audit 
and Accounts Service spend a year at the Training Centre of the Depart- 


ment at Simla. 


Article $13 provides that until other proyisions are made under the 
a the lawe im farce immediately before the commencement 
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of the Constitution (26th January, 1950) and applicable to any public 
service or any post which continues to exist after the commencement of 
the Constitution, as an all-India Service or as service or post under the 
Union or a State, shall continue in force so far as consistent with the 
provisions of the Constitution. Article 309 provides that the Acts of the 
appropriate legislature may regulate the recruitment and conditions of 
service of the persons appointed to public services and posts in connec- 
tion with the affairs of the Union or of any State. It shall be compe- 
tent for the President or Governor, as the case may be, to make rules 
regulating the recruitment and conditions of service of the public service 
until provisions are made by an Act of the appropriate legislature. 


According to Article 310, every person who is a member of a defence 
service or the civil service of the Union or an All-India service or holds 
any post connected with defence or any civil post under the Union holds 
office during the pleasure of the President, and every person who is a 
member of a civil service of a State or holds a civil post under a State 
holds office during the pleasure of the Governor of the State. Notwith- 
standing that a person holding a civil post under the Union or a State 
holds office during the pleasure of the President or the Governor of the 
State, any contract under which a person, not being a member of a de- 
fence service or of an all-India service or of a civil service of the Union 
or a State, is appointed under this Constitution to hold such a post may, 
if the President or the Governor deems it necessary in order to secure the 
services of a person having special qualifications, provide for the payment 
to him of compensation, if before the expiration of an agreed period 
that post is abolished or he is required to vacate that post. 


According to Article 311, no person who is a member of the Civil 
Service of the Union or of an all-India service or a civil service of a State 
or holds a civil post under the Union or a State shall be dismissed or 
removed by an authority subordinate to that by which he was appointed. 
No such person shall be dismissed or removed or reduced in rank except 
after an enquiry in which he has been informed of the charges against 
him and given a reasonable opportunity of being heard in respect of 
those charges and where it is proposed, after such enquiry, to impose 
upon him any such penalty, until he has been given a reasonable oppor- 
tunity of making representation against the penalty proposed but only 
on the basis of the evidence adduced during such enquiry. However, 
this clause shall not apply where a person is dismissed or removed or 
reduced in rank on the ground of conduct which has led to his convic- 
tion on a criminal charge, or where the authority empowered to dismiss 
or remove a person or to reduce a person in rank is satisfied that for 
some reason to be recorded by that authority in writing it is not reason- 
ably practicable to hold such enquiry, or where the President or the Gov- 
ernor, as the case may be, is satisfied that in the interest of the security 
of the State, it is not expedient to hold such enquiry, If in respect of 
any such person as aforesaid, a question arises whether it is reasonably 
practicable to hold such enquiry or not, the decision of the authority em- 


eo to dismiss or remove such person or to reduce him in rank, shall 
e final. 


According to Article 312, if the Council of States has declared by a 
resolution supported by not less than two-thirds of the members present 
and voting that it is necessary or expedient in the national interest to 
do so, Parliament may by. Jaws provide for ihe crentign’ ail ane ce A 
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all-India services common to the Union and the States, and regulate the 
recruitment and conditions of service of persons appointed to any such 
service. The services known as the Indian Administrative Service and 
the Indian Police Service shall be deemed to be services created by Par- 
liament under this Article. i 


It goes without saying that All-India Services are the instruments of 
national consolidation and unity. They help in maintaining common 
standards all over the country in important fields of administration. 
They possess a national outlook and are not swayed by regional or local 
considerations. They look at the problems from the higher interests of 
the country as a whole. It is significant to note that Article 312 did not 
exist in the Draft Constitution of India but was added later on with a 
view to help the growth of centripetal force. The example of the In- 
dian Givil Service also helped in this connection. 


Article 336 of the Constitution provides that during the first two 
years from the commencement of the Constitution, appointments of 
members of the Anglo-Indian community to posts in the Railway, Cus- 
toms, Postal and Telegraph services of the Union, shall be made on the 
same basis as immediately before 15th August, 1947. During every suc- 
ceeding period of two years, the number of posts reserved for the mem- 
bers of the said community in the said services shall, as nearly as pos- 
sible, be less by 10% than the number so reserved during the immedi- 
ately preceding period of two years. At the end of 10 years from the 
commencement of the Constitution, all such reservations shall cease. 
However, nothing shall bar the appointment of members of the Anglo- 
Indian community to posts other than or in addition to those reserved 
for the community under that clause if such members are found qualified 
for appointment on merits as compared with the members of other com- 


munities. 

The conditions of service are regulated by the Government Servants 
Conduct Rules, Once a candidate is recruited, he is certain of keeping 
his place until the age of retirement provided he shows good behaviour 
and reasonable efficiency in his work. He has reasonable chances of pro- 
motion based upon the principle of seniority coupled with efficiency. 
In cases of proved incompetence or neglect of duties, he is liable to be 
punished, even by dismissal. He must abstain from party politics and 
carry out the orders of his superiors. He must observe strict official 


secrecy. 


Public Service Commissions 

In a country like India where there are so many languages, races, 
religious minorities and socially and educationally backward classes and 
communities, the necessity and importance of a Public Service Commis- 
sion cannot be over-emphasised. If appointments are made on political 
considerations and nepotism and favouritism are allowed to prevail, the 
efficiency of administration is bound to suffer. Hence it is necessary to 
have a Public Service Commission to “keep the rascals out” and to put 
the best men and women in the Government machinery. The Royal 
Commission on the Indian Civil Service observed thus in 1924: “Wherever 
democratic institutions exist, experience has shown that to secure an 
efficient Civil Service it is essential to protect it, so far as possible, from 
political and personal influences and to give it that position of stability 
and security which is vital to its successful working as the impartial and 
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efficient instrument by which Governments, of whatever complexion, may 
give effect to their policies. In countries where this principle has been 
neglected, and where the ‘spoils system’ has taken its place, an inefficient 
and disorganised civil service has been the inevitable result and corrup- 
-tion has been rampant.” Dr. Finer says: “A Civil Service Commission 
is the guardian of honest efficiency and is constantly on the look-out for 
new methods of testing the ability that presents itself. Its incorruptibility 
gives the candidate complete assurance that if he enters the service it is 
due to merit and that alone and if he fails, it is only because he does 
not reach the standard of the successful.” 


According to Article 315, there shall be a Public Service Commission 
for the Union and a Public Service Commission for each State. Two or 
more States may agree that there shall be one Public Service Commission 
for that group of States, and if a resolution to that effect is passed by 
the legislatures of those States, Parliament may by law provide for the 
appointment of a Joint State Public Service Commission to serve the 
needs of those States. The Public Service Commission for the Union, if 
So requested by the Governor of a State, may with the approval of the 
President; agree to serve all or any of the needs of the State. 


According to Article $16, the Chairman and other members of a 
Public Service Commission shall be appointed, in the case of the Union 
Commission or a Joint Comission, by the President, and in the case of a 
“State Commission, by the Governor of the State. As nearly as may be, 
one-half of the members of every Public Service Commission shall be per- 
sons who at the dates of their respective appointments have held office for 
at least 10 years either under the Government of India or under the Gov- 
ernment of a State. A member of a Public Service Commission shall hold 
office for a term of 6 years from the date on which he enters upon his 


office or until he attains the age of 65 in the case of Union Commission ` 


and 69 years in the case of a State Commission or a Joint Commission. 
However, a member of a Public Service Commission may resign his office 
earlier. He may be even removed from his office. After retirement, a 
member of a Public Service Commission shall not be eligible for re-ap- 
pointment to that office. 


solvent or engaged during his term of office in an i 
c n l y paid employment out- 
side the duties of his office, or is, in the opinion H the aa, unfit 


nment of a State or parti- 


HA e any benefit or emolument 
arising therefrom, otherwise than as a member and in. common with the 


other members of an incor rated Compa 
o aE ae an, po: pany, he shall be deemed to be 


According to Article $18, the President or 


the Governor may by re- 
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regulations determine the number of the members of the Commission and 
their conditions of service, and make provisions with respect to the num- 
ber of the members of the staf of the Commission and their conditions 
of service. However, the conditions of service of a member shall not be 
varied to his disadvantage after his appointment. 


Article 319 provides that on ceasing to hold office the Chairman of 
the Union Public Service Commission shall be ineligible for further ap- 
pointment either under the Government of India or under the Govern- 
ment of a State. The Chairman of a State Public Service Commission 
shall be eligible for appointment as Chairman or a member of the Union 
Public Service Commission or Chairman of any State Public Service Com- 
mission. But he will not be eligible for any other employment either 
under the Government of India or under the Government of a State. 


Functions of Public Service Commissions 


As regards the functions of Public Service Commissions, Article 320 
provides that it shall be the duty of the Union Public Service Commission 
and the State Public Service Commissions to conduct examinations for 
appointments to the service of Union and the States. It shall also be the 
duty of the Union Public Service Commission, if so requested by any two 
or more States, to assist those States in framing and operating a scheme 
of joint recruitment for any services for which candidates possessing 
special qualifications are required. The Union or State Public Service 
Commissions shall be consulted— 

(1) On all matters relating to methods of recruitment to civil services 
and for civil posts. 


(2) On the principles to be followed in making appointments to civil 
service and posts and in making promotions and transfers from one ser- 
vice to another on the suitability of candidates for such appointments, 
promotions or transfers. 


(3) On all disciplinary matters affecting a person serving under the 
Government of India or the Government of a State in a civil capacity, 
including memorials or petitions relating to such matters. 


(4) On any claim by or in respect of a person who is serving or have 
served, under the Government of a State or under the Crown in India 
or under the Government of an Indian State, in a civil capacity that any 
costs incurred by him in defending legal proceedings instituted against 
him in respect of acts done or purporting to be done in the execution 
of his duty should be paid out of the Consolidated Fund of India, or, as 
the case may be, out of the Consolidated Fund of the State. 


(5) On any claim for the award of a pension in respect of injuries 
sustained by a person while serving under the Government of India or 
the Government of a State or under the Crown of India or under the 
Government of an Indian State, in a civil capacity, and any question as to 
the amount of any such award. 

Article 320 specifically provides that it shall be the duty of the Public 
Service Commission to advise on any matter referred to them and on any 
other matter which the President or the Governor may refer to them. 
The President as respects the All-India Services and also as respects other 
services and posts in connection with affairs of the Union and the Gover- 
nor as respects other services and posts in connection with the affairs of a 
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State, may make regulations specifying the matter in which either general- 
ly or in any particular class of cases or in any particular circumstances, 
it shall not be necessary for the Public Service Commission to be con. 
sulted. These regulations shall be laid for not less than 14 days before 
each House of Parliament or each House of the Legislature of the State, 
as the case may be, as soon as possible after they are made. These re- 
ulations shall be subject to such modifications, whether by way of re- 
peal or amendment, as both Houses of Parliament or State legislature 
may make during the session in which they are so laid. 


Nothing shall require a Public Service Commission to be consulted 
as respects the manner in which any provision referred to in Article 16 (4) 
may be made or as respects the manner in which effect may be given to 
the provisions of Article 335. Article 16 (4) provides that nothing shall 
prevent the State from making any provision for the reservation of ap- 
pointments or posts in favour of any backward class of citizens which, in 
the opinion of the State, is not adequately represented in the services 
under the State. Article 335 provides that the claims of the members 
of the Scheduled Castes and Scheduled Tribes shall be taken into con- 
sideration, consistently with the maintenance of efficiency of ac-ninis- 


tration, in the making of appointments to services and posts in conn«tion 
with the affairs of the Union or of a State. 


The President made in 1958 the Union Public Service Commission 
(Exemption from Consultation) Regulations. These Regulations provide 
that it shall not be necessary to consult the Union Public Service Com- 
mission in regard to any of the matters mentioned in Article 320 in the 
case of the following services and posts:— 


(1) Posts in respect of which the authority to appoint is specifically 
conferred on the President by the Constitution, 


_ , @) Posts of Chairman or members of any Board, Tribunal, Com- 
mission, Committee or other similar authority created by or under the 
Provisions of a statute. 


_ _ 3) Posts of Chairman or Members of any Board, Tribunal, Com- 
mission, Committee or other similar body appointed by or under the au- 
thority of a resolution of either House of Parliament or by a resolution of 
Government for the purpose of conducting any inyestigation or enquiry 
into or for advising Government on specified matters. 

(4) Posts of Heads of Diplomatic, Consular and other similar Indian 
Missions in countries abroad (e.g, Ambassadors, High Commissioners. 
Ministers, Commissioners, Consuls-General, Representatives, Agents) . 


(5) Posts on the personal staff attached to holders of posts mentioned 
in items (I) to (4) above. x; 


(6) Posts in the Secretariat of the Lok Sabha and Rajya Sabha. 


(7) All technical and administrative posts in or under the Atomic 
Energy Commission, 


. (8) Judicial Commissioners and Additional Judicial Commissioners, 
District Judges and Additional District Judges in Union Territories. 


(9) Subordinate Judges and Munsiffs in the Union Territories of 
Manipur, Tripura and Himachal Pradesh. 


(10) All Class III and Class IV services and posts, save as otherwise 


a provided in the relevant rules or orders governing recruitment 
thereto. 
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i (11) Any service or post concerned with the administration of the 
North-East Frontier Agency. 


9 s ; i 
(12) Any service or posts or class of posts in respect of which the 
Commission has agreed that it shall not be necessary for it to be consulted. 


-~ Ht is also provided that it shall not be necessary to consult the Com- 
mission in regard to the selection for appointment to a post included in 
All-India Service of any officer who is already a member of an All-India 
Service, to a post included in the Central Service, Class I, of any officer in 
the Armed Forces of the Union or any officer who is already a member of 
an All-India Service or a Central Service Class J, to a Central Service Class 
II, or to a post included in a Central Service Class Il, of any officer who 
is already a member of a Central Service Class Il, or a Central Service 
Class HI, or of any officer in the Armed Forces of the Union, and to a 
tenure post included in a Central Service Class I, or a Central Service Class 
Il, of an officer of a State Service. 


It shall not be necessary to consult the Commission in regard to the 
selection for a temporary or officiating appointment to a post if the person 
appointed is not likely to hold the post for a period of more than one year 
and it is necessary, in the public interest, to make the appointment im- 
mediately and reference to the Commission will cause undue delay. How- 
ever, such an appointment shall be reported to the Commission as soon 
as it is made, If the appointment continues beyond a period of six 
months, a fresh estimate as to the period for which the person appointed 
is likely to hold the post, shall be made and reported to the Commission. 
If the estimate indicates that the person appointed is likely to hold the 
post for a period of more than one year from the date of appointment, 
ag Commission shall immediately be consulted in regard to the filling of 
the post. 


It shall not be necessary to consult the Commission in regard to the 
making of any order in any disciplinary case other than an original Order 
by the President, imposing the penalty or censure, withholding of incre- 
ments or promotion, recovery from pay of the whole or part of any pecuni- 
ary loss caused to the Government by negligence or breach of orders, re- 
duction to a lower service, grade or post, or to a lower time scale, or to a 
lower stage in time scale, compulsory retirement and dismissal from ser- 
vice. It shall not be necessary to consult the Commission in regard to 
the making of any order other than an Order by the President on an a peal 
against an order imposing any of the above-mentioned penalties made by 
a subordinate authority, or an order by the President overruling or modi- 
fying, after consideration of any petition or memorial or otherwise, an 
order imposing any of the above-mentioned penalties made by the Presi- 
dent, or by a subordinate authority. It shall not be necessary to consult 
the Commission in regard to any disciplinary matter affecting a person 
belonging to a Defence Service (Civilian). It shall not be necessary to 
consult the Commission in regard to any order made under the Central 
Civil Service (Safeguarding of National Security) Rules, 1953, or the Rail- 
way Service (Safeguarding of National Security) Rules, 1954. 

According to Article 321, an Act made by Parliament or the Legis- 
lature of a State may provide for the exercise of additional functions by 
the Union Public Service Commission or the State Public Service Com- 
mission as respects the services of the Union or the State and also as res- 
pects the services of any local authority or other body corporate constitut- 
ed by law or any public institution, 

Article $22 provides that the expenses of the Union or a State Public 
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Service Commission, including salaries, allowances and pensions payable 
to members or staff of the Commission, shall be charged on the Consolidat- 
ed Fund of India or the Consolidated Fund of the State. 


Article $23 provides that it shall be the duty of the Union Public 
Service Commission’ to present annually to the President report as to the 
work done by the Commission and on receipt of such report the President 
shall cause a copy of it to be laid be fore each House of Parliament. He 
is also to intimate as to on what part of the report action has been taken. 
The same is the case with a State Public Service Commission or a Joint 
Commission. In their case, the report is to be placed before the ‘State 
Legislature, 


The Public Service Commissions in India are merely advisory bodies 
and it is not obligatory on the Government to accept their recommend- 
ations. Experience shows that the recommendations of the Commissions 
have more influence if they are advisory than if they are mandatory. If 
the recommendations of the Commissions are made mandatory, there is al- 
ways the possibility of a conflict between the Commissions on the one hand 
and the Government on the other hand. ‘That is likely to create a situ- 
ation which may make the position of the Commissions and the Govern- 
ment ridiculous. Ordinarily, the Government accepts the recommendations 
of the Commissions. If in a case the Government rejects the recommend- 
ations of the Commissions, the matter can be raised in the Legislature and 
the Government has to justify its action before the Legislature or face 
dismissal or discredit, 


The Public Service Commissions in India are in a much stronger 
position than the statutory bodies or Commissions in England and the 
United States. That is due to the fact that the Commissions in India 
have been created by the same Constitution which has created the execu- 

` tive, the Legislature and the judiciary. In England and the United States, 
the Public Service Commissions are the creations of the Legislatures and 
hence the latter have the power to modify them. The Commissions in 
those countries are subordinate bodies but in India they are not subordi- 
nate either to the Legislature or the executive. Every effort has been 
made in India to make its Public Service Commissions immune from all 
undue influence and help them to do their work with impartiality, inte- 
grity and independence, 


A reference to the annual Reports of the Union Public Service Com- 
mission shows that it has a lot of work to do throughout the year. In 
one of the annual Reports of the Union Public Service Commission, it is 
pointed out that in one year it conducted 27 examinations with a total of 
56,956 candidates. The Commission interviewed as many as 2,800 candi- 
dates. For the combined examinations for the Indian Administrative 
Service, Indian Police Service and the various Central Services, as many © 
as 8,000 candidates appeared in those examinations. A large number of 
candidates sat for the Joint Services Wing examination, the Engineering 
Service examination and the Ministerial Service examination. In the 
same year, more than 47 thousand applications were handled by the Com- 
mission for direct recruitment to various Services by interview. As many 
as 9,500 candidates were interviewed by the Commission to fill in about 
1,400 posts. The Commission handled more than 10,000 cases of promotion 
of officers whose cases were recommended by the Departments concerned. 
The Commission was consulted in about 1,000 cases of temporary ap- 
pointments for periods exceeding one year but not exceeding three years, 
grant of extension of service and re-employment of retired Government 

nts. In about 200 cases involving disciplinary action, the Commis- 
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sion was consulted. The Commission was also consulted in a large num- 
ber of cases involving regularisation of appointments, claims for the award 
of pensions, claims for re-imbursement of legal expenses incurred by Gov- 
ernment Servants while defending legal proceedings institured against 
ee in respect of acts done by them in the performance of their official 
uties. 


_ A perusal of the second and thitd reports of the Union Public Ser- 
vice Commission which covered the period from April, 1951, to April, 
1954, shows that the Commission had to criticise the acts of omission and 
commission of the Government of India. It was poinicd out that in’ cer- 
tain cases Government did not accept the recommendations of the Com- 
mission. That was considered to be an unfortunate precedent. The 
Commission stressed the necessity of putting a check on this tendency of 
the executive. The Government should be bound to accept the recom- 
mendations of the Commission. The Commission also recommended that 
a law should be passed by which no civil servant should be allowed to 
draw a pension unless he can produce a certificate that his appointment 
was made with the approval of the Commission. The Commission also 
criticised the delay caused by the Government in filling up vacancies for 
which candidates were recommended by the Commission, It was pointed 
out that in one case while results were declared in February, 1951, the 
successful candidates were not appointed eyen in September, 1951, when 
the next examination was held. The result was that the successful candi- 
dates at the previous examination had to take another examination to 
avoid the chances of being passed over. The Commission recommended 
that after the declaration of result the Government must not wait for fil- 
ling the necessary vacancies, 


The Commission criticised the making of temporary appointments in 
an undesirable manner. It was suggested that no temporary hand should 
be employed for more than a year and if that was done, the concurrence 
of the Commission must be taken, To quote the Commission, “These 
are really cases of improper use of the power to make temporary appoint- 
ments about which there have been so many public complaints.” 


The working of the public services in India is not satisfactory. It is 
true that appointments to higher services are generally made by means of 
competitive examinations held by the Union and State Public Service Com- 
missions but the methods actually followed are highly objectionable. There 
is a tendency in many departments to appoint persons on a temporary 
basis. In some cases, persons have remained temporary for more than 20 
years. It is obvious that a temporary employee cannot be expected to give 
his very best to the Government. There is a tendency on the part of 
the Heads of certain Departments to appoint persons on a temporary 
basis in the first instance and then claim preference for them on the basis 
of their experience. The result is that the very purpose for which the 
Public Service Commissions were appointed is defeated. Another defect 
is that a large number of marks are reserved for the viva-voce examination. 
Experience shows that those candidates who are well-connected get the 
highest marks in the viva-voce examination. The result is that those can- 
didates, who have no recommendations, suffer. Another defect is that cer- 
tain states do not employ persons who are not domiciled in their states. 
The result is that the very best candidates are not available. 


Another defect is that the condition of probation period is treated 
as a mere formality. Officers are appointed on probation so that their in- 
trinsic worth may be judged during their probationary period. What is 
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actually done is that the probationers are confirmed after the probationary 
period as a matter of course. 


There is a lack of training among the employees of the Government. 
In order to make the officers efficient, there must be provision for pre- 
entry and post-entry training. It is true that in certain cases, some train- 
ing is given at the time of joining service. But once they join the same, 
it is not considered necessary to give them further training in order to 
make them more efficient. The result is that the growth of the officers 
is checked. 


Another defect is in the system of giving promotions. There is too 
much of favouritism and arbitrariness. That results in heart-burning 
and inefficiency among the employees. 


There is too much of corruption in most of the Departments of Gov- 
ernment. This applies not only to the lower staff but also to the higher 
Officials. The lower staff contends that as their salaries are inadequate 
there is always the temptation and necessity of supplementing their in- 
come by corrupt means. Moreover, as their bosses are themselves corrupt, 
it is difficult for them to take action against the subordinates. Mr. A. D. 
Gorwala has suggested that in every Department, one or two experienced 
detectives should be employed as clerks and officers so that they can re- 
port cases of corruption to the higher authorities. 


Another defect in our public services is that there is practically no 
idealism among them. They do not go to their offices to serve the coun- 
try. They waste most of their time in gossip. Their treatment towards 
the public is most unfortunate. It is very difficult to get anything done 
from them without paying them bribes, whether big or small. 


The relations between the officers and the junior staff are also very 
unhealthy. The complaint of the junior staff is that they are not treated 
as human beings by their officers, The complaint of the officers is that 
the juniors do not show a sense of responsibility. They also do not 
possess a sense of reverence or respect for their elders. The net result 
is that while the officers and junior staff keep on complaining against one 
another, the work of the Government suffers and the public in general is 
put to a lot of inconvenience. 


It has been found that in certain cases there has been too much of 
interference by the Ministers or big guns belonging to yarious political 
parties, The result is that the officers lose their initiative and sense of 
responsibility. Such a practice must be checked at all costs. 


Addressing a meeting in August, 1958, Shri V. P. Menon, former 
Adviser, Ministry of States, Government of India, made certain observ- 
ations on the public services of India, At the time of transfer of power 
in August, 1947, the total number of the Indian Civil Service officers was 
about 1,150. This steel-frame was broken up after partition when the 
British officers went away on retirement and Muslim officers opted for 
Pakistan. Thus India inherited about 400 officers in the Indian Civil 
Service. Some British officers agreed to stay on. In any case, the total 
number of officers did not exceed 450. The position was more or less the 
same in the Indian Public Service. There was no recruitment to the 
Services during the War, but one good thing was that our subordinate 
services in the provinces and in the Centre were good. Their strength 


was not materially affected except in Bengal and in Punjab and to a 
certain extent in Uttar Pradesh. 


: 
| 
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In the beginning, the administration had to face serious problems as 
a result of partition, exodus of population and consequent bloodbath. 
Though the officers were tired, they rose to the occasion and they must 
be given credit for having brought order out of chaos. That work was 
done by them in addition to the work of trying to solve administrative 
problems as a result of partition. 

Out of the small number of I.C.S. officers, many went to the External 
Affairs Ministry to man the various embassies. Later on, some officers 
were sent to the Indian States to man the key appointments after the 
integration of States. The result was that only a very small number of 
officers of the Indian Civil Service were left with the provincial and Cen- 
tral administration. The politicians who had acquired power were sus- 
picious of the civil servants and the latter were not sure what treatment 
they would get from them. 

The view of Sardar Patel was that after the problem of the Indian 
States was solved, he would concentrate all his efforts to build up a strong 
administrative structure. If he had survived for another two or three 
years, he would have accomplished the same, Sardar Patel was also not 
in favour of indiscriminate nationalization of industries. His view was 
that if any industry was being managed by a private concern, there was no 
meaning in taking over the same as the Government of India had not the 
necessary manpower to run it on an efficient basis. 


Shri V. P. Menon also stated that the material so far obtained in the 
country to run the services was certainly good. However, during the Jast 
ten years, we had produced very poor material on account of lack of 
proper educational policy, He requested the Government of India to 
appoint a high-powered commission with wide terms of reference to re- 
commend how the services from the district level upwards should be re- 
organised with special reference to our objective of Socialistic pattern of 
society. The Commission should not take much time to produce a re- 
port. He concluded his address with the following words: “We have 
great opportunities. We have a richness of human material. We have a 
past history. In fact, everything is in our favour except the bungling poli- 
ticians. What we should realise, and sooner the better, is that in the 
ultimate analysis thé country will not be saved by its institutions if it is 
not saved by its own people. Can they, will they?” 
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CHAPTER XVII 
MISCELLANEOUS PROVISIONS 


It seems desirable to group a few miscellaneous topics under one 
chapter to discuss the Official Language of India, Finance Commission, 
Election Commission, Commission for Investigation of Conditions of Back- 
ward Classes, etc. 


Official Language of India 


Articles 343 to 351 of the Constitution deal with the official language. 
Article 343 provides that the official language of the Union shall be Hindi 
in Devanagari script. The form of numerals to be used for official pur- 
poses of the Union shall be the international form of Indian numerals. 
However, for 15 years from the commencement of the Constitution, the 
English language shall continue to be used for all official purposes of the 
Union for which it was being used immediately before the commence- 
ment of the Constitution. During the period of 15 years, the President 
may by order authorise the use of the Hindi language in addition to the 
English language and of the Devanagari form of numerals in addition 
to tae international form of Indian numerals. After the lapse of 15 years, 
Parliament may by law provide for the use of the English language, or 
the Dee form of numerals for such purposes as may be specified 
in the law. 


According to Article 344, the President shall, at the expiration of 5 
years from the commencement of the Constitution and thereafter at the 
expiration of 10 years from such commencement, by order constitute a 
Commission which shall consist of a Chairman and such other members 
representing the different languages as the President may appoint, and 
the order shall define the procedure to be followed by the Commission. 
It shall be the duty of the Commission to make recommendation to the 
President on the following points:— 


l. The progressive use of the Hindi language for the official pur- 
poses of the Union. 

2. Restrictions on the use of the English language for all or any of 
the official purposes of the Union. 

3. The language to be used for all or any of the following purposes, 
viz., proceedings of the Supreme Court and the High Courts, the texts of 
Bills to be introduced in Parliament or State Legislatures, the texts of 
Acts passed by the Indian Legislatures and also the texts of the orders, 
rules and regulations of the Government. 

4. The form of numerals to be used for any one or more specified 
purposes of the Union. 


5. Any other matter referred to the Commission by the President. 

While making its recommendations, the Commission shall have due 
regard to the industrial, cultural and scientific advancement of India, and 
the just claims and interests of. the persons belonging to the non-Hindi 
speaking areas in regard to public services. 
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(11) The Commission suggested the establishment of a National 
Academy of Languages for the development of the Union and 
regional languages. 


In 1963 was passed the Official Languages Act. That Act provided 
for the continued use of the English language, in addition to Hindi, for 
official purposes of the Union and for the transaction of business of 
Parliament after 26 January, 1965. It also provided for authorised 
Hindi translations of Central Acts, Ordinances and other statutory in- 
struments and all Bills or amendments to be introduced or moved in 
Parliament, the publication of a Hindi translation of State Acts and 
Ordinances and for the use optionally of Hindi and other official langu- 
ages of States for purposes of judgments, decrees and orders of High 
Courts with the previous consent of the President of India. 


The people of South India were not satisfied with this enactment 
and demanded a guarantee that English will not be replaced by Hindi 
without their consent. Pandit Jawaharlal Nehru gave an assurance to 
that effect but the people of the South were not satisfied with merely an 
assurance and demanded a statutory recognition of their demand and 
the Official Languages (Amendment) Act, 1967 was passed by the Parlia- 
ment of India and it received the assent of the President on 8 Janu- 
ary, 1968. The new Act provided that notwithstanding the expiration 
of the period of fifteen years from the commencement of the Constitu- 
tion, the English language may continue to be used, in addition to 
Hindi, for all the official purposes of the Union for which it was being 
used and for the transaction of business int Parliament, The English 
Language shall be used for purposes of communication between the 
Union and a State which has not adopted Hindi as its official language. 
Where Hindi is used for the purpose of communication between one 
State which has adopted Hindi as its official language and another State 
which has not adopted Hindi as its official language, such communication 
in Hindi shall be accompanied by a translation of the same in the Eng- 
lish Language. Nothing shall be construed as preventing a state which 
has not adopted Hindi as its official language from using Hindi for put- 
poses of communication with the Union or with a State which has adopt- 
ed Hindi as its official language or by agreement with any other state. 
In such a case, it shall not be obligatory to use the English language for 
purposes of communication with that state. Both Hindi and English 
shall be used for resolutions, general orders, rules, notifications, adminis- 
trative or other reports or press communiques issued or made by the 
Central Government or by a Ministry, Department or office thereof or 
by a corporation or company owned or controlled by the Central Govern- 
ment or by any office of such corporation or company, administrative 
and other reports and official papers laid before Parliament, contracts 
and agreements executed and licences, permits, notices and forms of 
tender issued by or on behalf of Central Government or any Ministry, 
Department or office thereof or by a corporation or company owned or 
controlled by the Central Government, It was categorically stated that 
the above-mentioned provisions shall remain in force until resolutions 
for the discontinuance of the use of the English language for the pur- 
pose mentioned above have been passed by the Legislatures of all the 
States which have not adopted Hindi as their official language and until 


after considering those resolutions, a resolution to that effect is passed 
by both Houses of Parliament. 


MISCELLANEOUS PROVISIONS 298 


It appears that the Amending Act of 1967 has not satisfied the peo- 
ple of South India. This is clear from the adverse criticism of this Act. 
Sri K. Subba Rao, former Chief Justice of India, contends that while 
under the provisions of the Act of 1963, both Hindi and English had 
equal treatment, under the Amending Act, Hindi is given a predominant 
position and the continuance of English language in a large area is made 
to depend on executive discretion. A perverse decision of the executive 
can exclude English from inter-departmental communications. The Act 
intended to preserve English as an additional official language may be- 
come by the sleight of hand the instrument to eliminate it. Referring 
to the Resolution passed by Parliament on 18 January, 1968 for the 
purpose of accelerating the spread and development of Hindi and for 
the purpose of taking effective steps to implement the three-language 
formula, Shri Subba Rao contends that it places heavier burden on the 
non-Hindi bloc inasmuch as while the candidates of the Hindi bloc 
need only know one language, the non-Hindi bloc has to learn at least 
two languages. It is a subtle attempt to exclude English altogether be- 
cause a non-Hindi candidate who has to serve in the Central Secretariat 
will prefer Hindi to English as under the provisions of the Act, he will 
have to learn Hindi after joining service. The main defect of the Reso- 
lution is its cumbersomeness in the matter of examinations. It is impos- 
sible to maintain a uniform standard of evaluation if candidates appear 
in eighteen languages. It will not only prevent correct evaluation of 
merit, but may even lead to abuses, The three-language formula im- 
poses a burden on students at the expense of their knowledge. On the 
whole, the Act of 1967 and the Resolution of 18 January, 1968 not 
only operate heavily in favour of the Hindi bloc but also the Resolution 
introduces different standards in the matter of selection and examinations. 
Shri K. Subba Rao maintains that the main purpose of the Amendment 
and the Resolution is to provide a machinery for the smooth and quick 
transition from English to Hindi as an official language. 

Finance Commission 

Article 280 of the Constitution provides that the President shall 
within two years from the commencement of the Constitution and there- 
after at the expiration of every 5th year or at such earlier times as the 
President considers necessary, by order constitute a Finance Commission 
which shall consist of a Chairman and four other members to be appoint- 
ed by the President. Parliament may by law determine the qualifications 
of the members of the Commission and also the methods of their selection. 

It shall be the duty of the Commission to make recommendations to 
the President on the following points:— 

(1) The distribution between the Union and the States of the net 


proceeds of taxes which are to be or may be divided between 
them and the allocation between the States of the respective 


shares of such proceeds. 


(2) The principle which should govern the grants-in-aid of the re- 
venue of the States out of the Consolidated Fund of India. 


(3) The continuance or modification of the terms of any agree- 
ment entered into by the Government of India with any State. 


(4) Any other matter referred to the Commission by the President 
in the interest of sound finance. 
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The Commission shall determine their procedure and shall have such 
powers in the performance of their functions as the President may by law 
confer on them. 


According to Article 281, the President shall cause every recommend- 
ation made by the Finance Commission together with an explanatory 
memorandum as to the action taken thereon to be laid before each House 
of Parliament. 


Election Commission 


According to Article 324, the superintendence, direction and control 
of the preparation of the electoral rolls for, and the conduct of all elec- 
tions to Parliament and to the legislature of every State and of elections 
of the offices of President and Vice-President held under the Constitution, 
including the appointment of Election Tribunals, shall be vested in the 
Election Commission. The Commission shall consist of the Chief Elec- 
tion Commissioner and such number of other Election Commissioners as 
the President may from time to time fix. The appointment of the Chief 
Election Commissioner and other Election Commissioners shall be made 
by the President subject to the provisions of any law made in that behalf 
by Parliament. When any other Election Commissioner is so appointed, 
the Chief Election Commissioner shall act as the Chairman of the Elec- 
tion Commission. The President may also appoint after consultation 
with the Election Commission such Regional Commissioners as he may 
consider necessary to assist the Election Commission in the performance 
of its functions. 


The conditions of service and tenure of office of the Election Com- 
missioners and the Regional Commissioners shall be such as the President 
may by rule determine. The conditions of service of the Chief Election 
Commissioner shall not be varied to his disadvantage after his appoint- 
ment. He can be removed from office in the same way as a Judge of the 
Supreme Court can be removed. Any other Election Commissioner or a 
Regional Commissioner shall not be removed from office except on the re- 
commendation of the Chief Election Commissioner. 


The President, or the Governor of a State shall, when so requested 
by the Election Commission, make available to the Election Commission 
or to a Regional Commissioner such staff as may be necessary for the dis- 
charge of its functions. 


Commission for Investigation of Conditions of Backward Classes 


According to Article $40, the President may by order appoint a Com- 
mission consisting of such persons as he thinks fit to investigate into the 
conditions of socially and educationally backward classes and the difficul- 
ties under which they labour and to make recommendations as to the steps 
that should be taken by the Union or any State to remove such difficul- 
ties, and to improve their conditions and as to the grants that should be 
made for the purpose by the Union or any State and the conditions sub- 
ject to which such grants should be made, and the order appointing such 
Commission shall define the procedure to be followed by the Commission. 


Such a Commission shall investigate the matters referred to them and 
present to the President a report setting out the facts as found by them 
and making such recommendations as they think proper. 


_. The President shall cause a copy of the report so presented together 
with a memorandum explaining the action taken thereon to be laid be- 
fore each House of Parliament. 
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The President of India appointed a Backward Classes Commission to 
enquire into the conditions of socially and educationally backward classes 
and the difficulties under which they laboured and to ‘make recommend- 
ations as to the steps that should be taken by the Centre and States to 
remove those difficulties and to improve their conditions, The Commis- 
sion consisted of Kakasaheb Kalelkar (Chairman), N. $. Kajrolkar, Bheeka 
Bhai, Shivlal Singh Chaurasia, Rajeshwar Patel, Abdul Qauyum Ansari, 
Jagannath Mareppa, Atma Singh Namdhari amd Arunagnshu Dey. 


Contingency Fund and Consolidated Fund 


The Constitution makes provision for what are known as Contin- 
gency Fund and Consolidated Fund. The necessity of a Contingency 
Fund is due to the fact that no money can be spent without the previous 
sanction of the Parliament, or State Legislature. It sometimes so happens 
that money is urgently required for a purpose for which there is no pro- 
vision in the budget. In such a case money can be drawn from a source 
known as the Contingency Fund. According to Article 267, Parliament 
may by law establish a Contingency Fund in the nature of an imprest to 
be entitled the “Contingency Fund of India” into which shall be paid 
from time to time such sums as may be determined by such law, and the 
said Fund shall be placed at the disposal of the President to enable ad- 
vances to be made by him out of such Fund for the purposes of meeting 
unforeseen expenditure pending the authorisation of such expenditure by 
Parliament. ‘There is a similar provision for the creation of the “Contin- 
gency Fund of the State” by a State Legislature, 

Article 266 provides for the establishment of a Consolidated Fund 
of India and similar Funds for the States. According to this Article, all 
revenues received by the Government of India, all loans raised by the 
Government by the issue of treasury bills, loans or ways and means ad- 
vances and all moneys reccived by the Government in repayment of loans 
shall form one Consolidated Fund to be entitled the “Consolidated Fund 
of India.” Similarly, all revenues received by the Government of a State, 
all loans raised by that Government by the issue of treasury bills, loans 
or ways and means advances and all moneys received by that Government 
in repayment of loans shall form the “Consolidated Fund of the State.” 

All other public moneys received by or on behalf of the Government 
of India or the Government of a State shall be credited to the public ac- 
count of India or the public account of a State as the case may be. 

No money out of the Consolidated Fund of India or the Consolidated 
Fund of a State shall be appropriated except in accordance with law and 
for the purposes and in the manner provided in the Constitution. 

The following expenditure is charged on the Consolidated Fund of 
India: 

(a) The emoluments and allowances of the President and other 
expenditure relating to his office; 

(b) the salaries and allowances of the Chairman and the Deputy 
Chairman of the Council of States and the Speaker and Deputy 
Speaker of the House of the People; 

(c) debt charges for which the Government of India is liable in- 
cluding interest, sinking fund charges and Sige, on charges, 
and other expenditure relating to the raising of loans and the 
service and redemption of debt; 
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(d) (i) the salaries, allowances and pensions payable to or in res- 
pect of Judges of the Supreme Court; 


(ii) the pensions payable to or in respect of Judges of the 
Federal Court; 


(iii) the pensions payable to or in respect of Judges of any 
High Court which exercises jurisdiction in relation to 
any area included in the territory of India or which at 
any time before the commencement of this Constitution 
exercised jurisdiction in relation to any area included in 
a Governor's Province of the Dominion of India; 


(e) the salary, allowances and pension payable to or in respect of 
the Comptroller and Auditor-General of India; 


(f) any sums required to satisfy any judgment, decree or award of 
any court or arbitral tribunal; and 


(g) any other expenditure declared by the Constitution or by 
Parliament by law to be so charged. 


Attorney-General of India 


Artide 76 of the Constitution provides that the President shall ap- 
point a person who is qualified to be appointed a Judge of the Supreme 
Court to be Attorney-General of India. It shall’ be the duty of the 
Attorney-General to give advice to the Government of India upon such 
legal matters, and to perform such other duties of a legal character, as 
may from time to time be referred or assigned to him by the President, 
and to discharge the functions conferred on him by the Constitution or 
any other law of the country. In the performance of his duties, the 


Attorney-General shall have the right of audience in all Courts in the 
territory of India. 


The Attorney-General shall hold office during the pleasure of the 


President, and shall receive such remuneration as the President may de- 
termine. 


Comptroller and Auditor-General of India 


_ The efficiency of administration partly depends upon successful audit- 
ing and no wonder the Constitution provides for a Comptroller and 
Auditor-General of India. According to Article 148, he is to be appoint- 
ed by the President and can be removed from office in the same way as a 
Judge of the Supreme Court can be removed. His salary and other con- 
ditions of service shall be such as may be determined by Parliament by 
law. Neither his salary nor his rights in respect of leave of absence, pen- 
sion or age of retirement shall be varied to his disadvantage after his ap- 
pointment. After his retirement, he shall not be eligible for further office 
either under the Government of India or under the Government of any 
State. The administrative expenses payable to or in respect of persons 


mate in that office, shall be charged upon the Consolidated Fund of 
ndia. 


According to Article 149, he shall perform such duties and exercise 
such powers in relation to the accounts of the Union and of the States 


and of any other authority or body as may be escri / or 
TESE Salire y y prescribed by or under any 


According to Article 150, the accounts of the Union and of the States 


o-o 


t 
% 


MISCELLANEOUS PROVISIONS 297 


shall be kept in such form as the Comptroller and Auditor-General of 
India may prescribe with the approval of the President. 


Article 151 provides that the reports of the Comptroller and Auditor- 
General relating to the accounts of the Union shall be submitted to the 
President who shall cause them to be laid before each House of Parlia- 
ment. In the case of States, his reports are to be submitted to the Gover- 
ion concerned and it is their duty to put them before the State Legis- 
atures. 


_ Regarding his position, Morris-Jones observes thus: “The Constitu- 
tion devotes one chapter to this office. It not only lays down the provis- 
ions which cnsure, as for judges of the Supreme Court, security of tenure 
and independence, it also provides that the duties until prescribed by 
Parliament shall be those already exercised under the 1935 Act. In fact, 
there are certain peculiar features of the duties of the Indian Comptroller 
and Auditor-General which deserve special notice. In the first place al- 
though his title was changed by the Constitution from mere Auditor- 
General, the alteration was one of name only. The Indian Auditor- 
General is not in reality a Comptroller. That is, he is not in a position 
effectively to control the issue of public money. The public revenues of 
India are lodged not in one central account but in some 300 local treasur- 
ies. Moreover, certain departments are authorized to draw money with- 
out limit. Therefore, the responsibility for keeping within the amount 
sanctioned in the budget is entirely that of the executive. As the Com- 
ptroller himself complained, it is impossible in the existing circumstances 
to keep track of the up-to-date progress of expenditure. However, the 
importance of the defect should not be exaggerated. Control designed to 
prevent unauthorized issues in excess of grants is less valuable than audit 
proper—the check after the event to ensure that such issues have not 
taken place. An effective audit should suffice to impose an adequate sense 
of responsibility on the spending authorities. The second peculiarity of 
the Indian Auditor-General is that he is responsible not only for audit 
but also for keeping the accounts. Economy was the reason for the com- 
bination of these two distinct functions which should properly be separat- 
ed and economy is the reason given for the continuance of the system. 
This question has been the subject of a special report of the Public Ac- 
counts Committce, following frequent protests by the Auditor-General 
himself. The Committee strongly endorsed the | Auditor-General’s plea 
for a separation of accounting and auditing functions and recommended 
accordingly that ‘separate Accounts Offices for the various Ministries and 
the major spending departments...should be set up as soon as possible’. 
Finally, it must be noticed that the office of Comptroller and Auditor- 
General is one with jurisdiction over States as well as Union, The audit 
of the accounts of both Union and States is made by the Constitution's 
Seventh Schedule, one of the Union list of subjects. This centralized 
audit power is generally accepted as desirable. On the other hand, the 
keeping of State accounts which is attached to it is a function which, it is 
felt, would be more appropriately performed separately by the States. 
These special features apart, the work of the Comptroller and Auditor- 
General is that of auditing government accounts in order to assure Parlia- 
ment that the moneys it has voted have been spent as intended.” (Parlia- 


ment in India, pp. 281-2). 
SUGGESTED READINGS 


Report of the Backward Classes Commission (1955). 

Reports (Annual) of the Commissioner for Scheduled Castes and Tribes. 
Report of the Official Language Commission (1956). 

Report of the Committee of Parliament on Official Language (1958). 


CHAPTER XVIII 


CRITICISM OF THE CONSTITUTION 


It goes without saying that no constitutional document can be per- 
fect and there is always room for criticism or improvement. About the 
Indian Constitution, Dr. Ambedkar had observed: “I feel that it is work- 
able, it is flexible and it is strong enough to hold the country together 
both in peace time and war time, Indeed, if 1 may say so, if things go 
wrong under the new Constitution, the reason will not be that we had a 
bad Constitution. What we will have to say is that man was vile.” 
Again, “However good a constitution may be, it is sure to turn out bad 
because those who are called to work it happen to be a bad lot. How- 
ever bad a constitution may be, it may turn out to be good if those who 
are called to work it happen to be a good lot. The working of a constitu- 
tion does not depend wholly upon the nature of the constitution, The 
constitution can provide only the organs of State such as the Legislature, the 
Executive, and the Judiciary. The factors on which the working of these or- 
gans of the State depend are the people and the political parties they will 
set up as their instruments to carry out their wishes and their policies. Who 
can say how people of India and their parties will behave? Will they 
uphold constitutional methods of achieving their purposes or will they 
prefer revolutionary methods of achieving them? If they adopt the re- 
volutionary methods, however good the constitution may be, it requires 
no prophet to say that it will fail. It is, therefore, futile to have any 
judgement upon the constitution without reference to the part which the 
people and their parties are likely to play.” 


Critics point out that there is nothing original in the Constitution 
of India. Many of its articles have been taken word for word from the 
Government of India Act, 1935. Similarly, many provisions have been 
borrowed from the constitutions of other countries of the world. ‘There 
is nothing indigenous about it. There is no mention of the Sabha or 
Samiti or village Panchayats. The Constitution does not contain the 
ideology of the Indian National Congress or the principles of Gandhism. 
Dr. Ambedkar gave the following reply to these critics: “The love of 
the intellectual Indian for the village community is of course infinite if 
not pathetic (Laughter). It is largely due to the fulsome praise bestowed 
upon it by Metcalfe who described them as little republics having nearly 
everything that they want within themselves, and almost independent of 
any foreign relations. The existence of these village communities each 
one forming a separate little State in itself has, according to Metcalfe. 
contributed more than any other cause to the preservation of the people 
of India, through all the revolutions and changes which they have suffer- 
ed, and is in a high degree conducive to their happiness and to the en- 
Joyment of a great portion of freedom and independence. No doubt the 
village communities do not care to consider what little part they have 
played in the affairs and the destiny of the country; and why? ‘Their 
part in the destiny of the country has been well described by Metcalfe 
himself who says: ‘Dynasty after dynasty tumbles down, Revolution 
succeeds to revolution. Hindoo, Pathan, Moghul, Maratha, Sikh, En- 
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glish are all masters in turn but the village communities remain the same. 
In times of trouble they arm and fortify themselves. A hostile army 
passes through the country. The village communities collect their little 
cattle within their walls, and let the enemy pass unprovoked’. 


“Such is the part the village communities have played in the history 
of their country. Knowing this, what pride can one feel in them? That 
they have survived through all vicissitudes may be a fact. But mere sur- 
vival has no value. The question is on what plane they have survived. 
Surely on a low, on a selfish level. I hold that these village republics 
have been the ruination of India. I am, therefore, surprised that those 
who condemn provincialism and communalism should come forward as 
champions of the village. What is the village but a sink of localism, a 
den of ignorance, narrowmindedness and communalism? I am glad that 
the Draft Constitution has discarded the village and adopted the indivi- 
dual as its unit.” 

Experience shows that Dr. Ambedkar was right. The record of the 

working of the village Panchayats in India in modern times is hopeless. 
There is not much to be proud of what is being done in the villages. 
If the fathers of the Indian Constitution had set up “village republics” 
in the 20th century, they would have ignored the conditions of the modern 
age of technology. That would have led to utter confusion and anarchy. 
The unity of the country would have vanished. Moreover, there is noth- 
ing wrong or objectionable in borrowing political institutions from other 
countries. The only criterion is whether the particular institution serves 
the needs of the country or not. 
t the Indian Constitution does not invoke the 
many other constitutions. This omission 
surprising in a Constitution which is in- 
tended for the people who are known for their devotion to God. The 
answer is that references to religion were deliberately avoided with a view 
to maintain the secular character of the country. Moreover, the expres- 
sion “solemnly resolved” in the Preamble makes up for the omission of 
the name of God. The word “solemn” introduces into the Constitution 
a sufficient element of religiosity which can be considered to have given it 
a spiritual halo. f 

It is contended that the Indian Constitution is a paradise for lawyers. 
Criticizing the Draft Constitution, a member of the Constituent Assembly 
ointed out that “the Draft tends to make people more litigious, more 
inclined to go to law courts, less truthful and less likely to follow the 
matters of truth and non-violence. If I may say so, the Draft is really a 
lawyer’s paradise. It opens up vast avenues of litigation and will give 
our able and ingenious lawyers plenty of work to do.” 

It is true that the Indian Constitution is a complex document but 
that is the case with most of the modern constitutions. That is partly 
due to the fact that the framers of the modern constitutions have to deal 
with very difficult problems and language has to be found to provide for 
them. Moreover, the language in which the constitution is drafted is 
familiar only in courts of law. There are bound to be exceptions, quali- 
fications and explanations in various provisions and that makes them 
difficult for understanding by the man in the street. Implications of con- 
stitutional provisions are best known only to lawyers and that also only to 
those who are at the top. They very fact that the Constitution is a complex 
document does not mean that it must lead to more litigation. It is well- 


It is contended tha 
blessings of God as is done in 
is considered to be all the more 
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known that the American constitution is a model of brevity and con- 
ciseness and in spite of it there has been a lot of litigation in that coun- 
try. A comparison of the number of the constitutional cases brought be- 
fore the Supreme Courts of the U.S.A, and India shows that on the aver- 
age more constitutional cases have gone to the American Supreme Court 
than to the Supreme Court of India. Experience shows that the elaborate 
nature of the Indian Constitution has reduced the scope of litigation than 
increased it. In the United States, Canada and Australia, there has been 
a lot of litigation between the Union Government and the States relating 
to the division of powers but the number of cases in India has been very 
small. The only field in which there has been litigation is that which 
deals with fundamental rights. The Constitution has made the Supreme 
Court of India and the High Courts as the guardians and protectors of 
the fundamental rights of the people and whenever any fundamental 
tight is infrigned, the aggrieved party moves either the Supreme Court or 
the High Court. The litigation in this field is not due to the Constitution 
but due to the fact that the fundamental rights of the people are infringed 
and courts are there to protect them. That does not show any defect in 
the Constitution. The conflict between man and the state is a perennial 
problem and there is nothing special about India. 


There is no substance in the accusation that there was a conspiracy 
among the lawyer members of the Constituent Assembly to frame such a 
constitution which would give them more work. It must not be denied 
that the non-lawyer members of the Constituent Assembly played an im- 
portant part in framing the constitution. The ideals and aspirations of 
the Constitution are those of laymen of vision and understanding. It is 
true that Dr. Ambedkar who piloted the Constitution and those who im- 
mediately assisted him, were great lawyers, but those were men for whom 
the plums of practice had ceased to have any attraction. To say that the 
provisions of the Constitution were made intentionally complicated with 
a view to helping the lawyers to earn money, is to do little justice to the 
patriotism of men like Sir Alladi who voluntarily gave up their lucrative 
practice in order to make available their learning and experience in the 
task of framing a Constitution for the country. It should never be for 
gotten that Constitutions are always complicated documents and they al- 
ways require the help of lawyers. No one can venture on this work with- 
out the help of eminent lawyers. Moreover, doubtful and complicated 
questions of Constitutional law cannot be decided without the help and 
advocacy of Constitutional lawyers. The language of the Constitution 
was decided by the draftsmen and it is too much to say that they were 
bribed by lawyers to make the same ambiguous so that they make money. 
It is not correct to characterise the Indian Constitution as a paradise for 
lawyers. It is more correct to say that both the courts and the lawyers will 
help Beis people of India to enjoy their rights and freedoms as provided in 

Jonstitution. If while performing that essential service, the lawyers 
make some money, nobody should grudge that. However, a check can be 
placed by legislation on the fees to be charged by lawyers, That should 
meet the complaint of the public. e ’ 


i Critics maintain that the Indian Constitution is over-centralised and 
the units have been reduced to the level of local bodies. It is true that 
the Central Government was made deliberately strong with the object of 
snap Aning the integrity and security of India. It was felt that there was 
are er way of checking the centrifugal tendencies which exist in the body 
politic of India. However, the actual working of the Constitution shows 
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that the Chief Ministers of the various states are the monarchs in their 
own states and in many cases they do not bother about the Central Gov- 
ernment. Even now, the centrifugal forces in the country have become 
very strong and the unity of the country is already in danger. One does 
not know what the consequences would have been if the Constitution it- 
self had provided for a weak centre. 

Gritics point out that the fundamental rights provided in the Con- 
stitution are illusory and not real. They have been hedged in on all 
sides by so many limitations that the people are not able to understand 
what exactly is the content of the fundamenal rights left with them. 
There is no merit in this contention. Experience of the last two decades 
has shown that the fundamental rights provided in the Constitution are 
real and the Supreme Court of India and the High Courts have zealously 
protected those rights. he horror of the Government has not discour- 
aged the judges of the Supreme Court and the High Courts, A reference 
in this connection may be made to the judgment of the Supreme Court in 
the case of the nationalization of 14 banks by the Government of India and 
the judgment of the Supreme Court on that point. In other cases also, the 
record of the Supreme Court and the High Courts is a brilliant one. If 
there are certain limitations placed on fundamental rights in the Con- 
stitution, those are very necessary in the higher interests of society and 
country as a whole. 

Gritics maintain that the Directive Principles of State Policy are with- 
out any purpose. As they are not justiciable, they are ineffective. Every 
Government can afford to ignore them. However, that is not true. No 
Government has dared to ignore the principles contained in Part 1V of 
the Constitution. The courts in India frequently refer to these prin- 
ciples while interpreting the laws of India. 

While the provisions in the Constitution provide for an independent 
Supreme Court and High Courts are praised, it is contended that there 
is nothing to ensure the independence of the subordinate judiciary, 
Likewise, the Government servants are not happy about their status 
under the Gonstitution. It rests with the authority empowered to dis- 
miss or remove a public servant, to decide whether it is reasonable to 
give reasonable opportunity to prove innocence or not. 


The institution of ordinances is condemned. The issuing of ordin- 
ances in a democratic country is not justified at all. With the present 
means of communication and transport, it is always possible for the 
Government to summon the legislature at a moment's notice and the 
members can be expected to attend. If countries like England and the 
United States can live without ordinances, there is no reason why we 
cannot do so. The only reason is that there was such a provision in the 
Government of India Act, 1919 and Government of India Act, 1935 and 
we just copied that provision from there. 


The emergency powers of the President are also criticised. There is 
always the danger of their abuse. The only justification is the abnormal 
conditions prevailing in the country and the state of affairs has not 
changed for the better. There can be an abuse of power but the abuse 
of power in certain cases does not justify the elimination of power itself. 
It is too much to contend that even when the very existence of the state 
is in danger, conspirators must be allowed to destroy it. 


The provision which allows the President of India to seek the 
opinion of the Supreme Court on a question of public importance is 
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criticized. It is bound to embarrass the Supreme Court when the same 
question comes before it in the form of a case between two parties after 
the Supreme Court has given its opinion to the President. It may be 
that at the time of giving opinion, the matter may not have been 
thoroughly thrashed out and the Supreme Court would not like to change 
its mind even if in a contested case the parties concerned put a very good 
case pointing to a conclusion different from the opinion given by 
the Supreme Court to the President. It is contended that the President 
should get his advice not from the Supreme Court but from the Attorney- 
General who is expected to have the same qualifications as the judges of 
the Supreme Court of India. 


It is contended that the Indian Constitution is unduly prolix and 
elaborate. The Indian Constitution is the bulkiest of all the constitu- 
tions of the world. It is full of administrative details which are not to 
be found in other countries. It is contended that it would have been 
better if the framers of the Indian Constitution had adopted the Ameri- 
can model and not followed the Government of India Act, 1935. Ex- 
perience shows that there is nothing wrong in giving the details which 
` were considered to be necessary. The Constitution has worked well and 
there has been lesser litigation on account of the various provisions deal- 
ing with certain eventualities. 


It is contended that the Constituent Assembly which framed the 
Constitution of India was not a proper representative body and hence 
Was not competent to frame the Constitution. Shri Jai Prakash Narain 
is stated to have observed thus on 26 January, 1950: “Lastly, let us 
not forget that the Constitution that comes into force today and brings 
republic into being is itself a source of greatest danger, to both indivi- 
dual freedom ‘and social justice. Therefore, at the earliest opportunity, 
a really representative Constituent Assembly must be convened to frame 
a new Constitution that may become a fit instrument of social demo- 
cracy.” In order to meet this objection, it was suggested that the Con- 
stitution be allowed to be amended by the ordinary process of a simple 
majority during the first five years. That was actually done in Ireland. 
If that suggestion had been accepted, the representatives of the people 
in the new Parliament elected in 1952 on the basis of adult franchise, 
would have got the opportunity to make the necessary changes in the 
light of the mandate of the people. The suggestion was an innocent 
one and with the Congress having an overwhelming majority under the 
dynamic leadership of Prime Minister Jawaharlal Nehru, no big danger 
could be expected but the Constitution would have got greater sanctity- 
Unfortunately, that was not done. 


Dr. Jennings is of the view that the Indian Constitution is in a large 
measure the product of British rule in India. The Constitution of the 
United States was by reaction a product of George III and Lord North. 
The Indian Constitution is by reaction a product of the Government of 
MacDonald (in his last and worst phase), Baldwin, Chamberlain and to 
a less degree Churchill. It is impregnated with the idea that law and 
Government are dangerous and ought to be kept in concentration camps. 
Possibly, these are implicit consequences of the communal tension and 
doubts whether democracy always throws up the ablest and most public 
Spirited representatives. 


The provisions with regard to the safeguards of minorities and back- 
ward classes in the Constitution have been criticized on the ground that 
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these might have a very injurious effect in the long run and instead of 
working as safeguards for some time, might perpetuate themselves and 
create a class of people who feel that they have certain privileges which 
cannot be taken away in the higher interests of the country. Dr. Am- 
bedkar justified those safeguards in these words: “Speaking for myself, 
I have no doubt that the Constituent Assembly has done wisely in pro- 
viding such safeguards for minorities as it has done. In this country, 
both the minorities and the majorities have followed a wrong path. It 
is wrong for the majority to deny the existence of minorities, It is 
equally wrong for the minorities to perpetuate themselves. A solution 
must be found which will serve a double purpose. It must recognise the 
existence of the minorities to start with. It must also be such that it will 
enable majorities and minorities to merge some day into one. The solu- 
tion proposed by the Constituent Assembly is to be welcomed because it 
is a solution which serves the two-fold purpose. To diehards who have 
developed a kind of fanaticism against minority protection I would like 
to say two things, One is that minorities are an explosive force which, 
if it erupts, can blow up the whole fabric of the State. The history of 
Europe bears ample and appalling testimony to this fact. The other is 
that the minorities in India have agreed to place their existence in the 
hands of the majority. In the history of negotiations for preventing the 
partition of Ireland, Redmond said to Carson, ‘Ask for any safeguard 
you like for the Protestant minority but let us have a United Ireland.’ 
Carson’s reply was: ‘Damn your safeguards, we don’t want to be ruled 
by you.’ No minority in India has taken this stand. They have loyally 
accepted the rule of the majority which is basically a communal majority 
and not a political majority. It is for the majority to realise its duty 
not to discriminate against minorities. Whether the minorities will con- 
tinue or will vanish must depend upon this habit of the majority. The 
moment the majority loses the habit of discriminating against the minor- 
ity, the minorities can have no ground to exist. They will vanish.” 


Another criticism ‘is that the protection against tyrannical laws and 
the arbitrary conduct of the executive against the life and liberty of the 
subjects is a very weak one. Under Article 21, life and liberty can be 
taken away so long as the same is done in accordance with the procedure 
established by Jaw, Likewise, private property can be compulsorily 
acquired by the State for a public purpose and the Legislature can fix 
any compensation whether the same is fair or not. The ultimate power 
is vested in the Legislature to fix the limits. The citizen has no remedy 
against an oppressive Legislative majority. The provision for preventive 
detention leaves in the hand of the executive an extraordinary power to 
curb individual freedom. These are serious limitations on the scope of 
fundamental rights. 


Shri Sri Prakasa has criticised the Indian Constitution in very strong 
words. His view is that 20 years “have been wasted but we have not 
adapted ourselves to the democratic forms and discipline.” The State 
Assemblies, Parliament and local bodies have become a_battle-ground. 
Respect for minority opinion and making the election cost within the 
reach of the common man, rational thinking and tolerance are the essen- 
tial ingredients for the success of democracy. A national cabinet suited to 
the genius and temperament of the common man with provision for his 
active participation is essential to maintain national security and terri- 
torial integrity. (The Hindustan Times, dated May 17, 1965, p. 7). 


$04 THE CONSTITUTION OF INDIA 


We may conclude with the following words of Dr. Jennings: “The 
Constituent Assembly has given India a machine which ought to work. It 
is based upon the experience of a people who, whatever their other defects 
may be, do know to govern themselves, In due course, India will probab- 
ly find, as the Irish did very quickly, that it is the machine and the back- 
ground of public opinion which matter. The frills and furbelows of a 
constitution are as unnecessary as those of fashion. What is more, like 
those of fashion, they cost money. A constitutional lawyer who wants a 
simple Spartan constitution is disloyal to his profession as a Sari designer 
who insists on plain georgette. He must confess, though, that a constitu- 
tion works best when it discourages constitutional lawyers from greeding.” 
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